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PREFACE  TO  THE  FIFTH  EDITION. 


Sib  Peteb  Maxwell's  On  the  Interpretation  of 
Statutes  has,  and  for  a  long  time  has  had,  a 
well-deserved  reputation  as  an  excellent  book  on 
a  most  important  subject.  From  a  great  number 
of  years  of  constant  use  I  can  speak  personally 
as  to  its  practical  utility.  As  stated  in  the  Preface 
to  the  First  Edition,  "Its  object  is  to  present  in 
some  order  the  leading  principles  which  govern 
our  Courts  in  the  interpretation  of  statutes,  with 
illustrations  of  their  application  selected  as  much 
as  possible  from  recent  decisions,  and  in  suflSoient 
number  to  explain  and  give  precision  to  their 
meaning  and  scope." 

In  preparing  it  for  its  Fifth  Edition  my  aim 
and  endeavour  have  been  to  be  loyal  to  the  idea 
and  workmanship  of  its  Author,  and  to  bring  the 
book  up  to  date. 

The  Table  of  Cases,  and  the  references  to  the 
cases  in  the  body  of  the  book,  have  been  checked 
and  veriiied  by  Mr.  E.  T.  Osborne,  who  success- 
fully assisted  in  rendering  a  like  service  to  my 
Judicial  Dictionary,  and  I  have  reason  to  believe 
that  he  has  discharged  that  duty  with  care  and 
accuracy. 

F.  STROUD. 

Lincoln's  Ink, 

Chrutma»t  1911. 
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ON  THE 

INTERPRETATION  OF  STATUTES. 


CHAPTER  I. 

SECTION  I INTBODUCTOKY. 

A  STATUTE  is  the  Will  of  the  Legislature;  and 
the  fundamental  rule  of  interpretation,  to  which 
aU  others  are  subordinate,  is  that  a  statute  is  to 
be  expounded  "according  to  the  intent  of  them- 
that  made  it  "  (a).     The  object  of  all  interpretation 
of  It  IS  to  determine  what  intention  is  conveyed 
either  expressly  or  by  implication,  by  the  language 
used    so  far  as  it  is  necessary  for  determining 
whether  the  particular  case  or  state  of  facts  pre- 
sented to  the  interpreter  falls  within  it.    When 
the  intention  is  expressed,  the  task  is  one  of  verbal 
construction  only;  but  when  the  statute  expresses 
no  mteution  on  a  question  to  which  it  gives  rise 
and  yet  some  intention  must  necessarily  be  im^ 
puted  to  the  Legislature  regarding  it,  the  inter- 
preter has  to  determine  it  by  inference  grounded 
on  certain  legal  principles.     The  Act,  for  instance 
which  imposes  a  penalty,  recoverable  summarily,' 

(a)  i  Inst.  330;  Sussex  Pi.rage,  11  CI  Sc  F  143 
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on  every  tradesman,  labourer  and  other  person 
who  carries  on  his  worldly  calling  on  a  Sunday, 
would  give  rise  to  a  question  of  the  former  kind, 
when  it  had  to  be  determined  whether  the  class 
of  persons  to  which  the  accused  belonged  was 
comprised  in  the  prohibition.  But  two  other 
questions  arise  out  of  the  prohibition :  is  the 
offender  indictable  as  well  as  punishable  sum- 
marily ?  and,  is  the  validity  of  a  contract  entered 
into  in  contravention  of  the  Act  affected  by  it? 
On  these  corollaries  or  necessary  inferences  from 
its  enactment,  the  Legislature,  though  silent, 
must  nevertheless  be  held  to  have  entertained 
some  intention,  and  the  interpreter  is  bound  to 
determine  what  it  was. 

The  subject  of  the  interpretation  of  a  statute 
seems  thus  to  fall  under  two  general  heads :  What 
are  the  principles  which  govern  the  construction 
of  the  language  of  an  Act  of  Parliament?  and 
next,  What  are  those  which  guide  the  interpreter 
in  gathering  the  intention  on  those  incidental 
points  on  which  the  Legislature  is  necessarily 
presumed  to  have  entertained  one,  but  on  which 
it  has  not  expressed  any  ? 


SECTION    11. — LITEBAL    CONSTRUCTION. 

The  first  and  most  elementary  rule  of  construc- 
tion is,  that  it  is  to  be  assumed  that  the  words 
and  phrases  of  technical  legislation  are  used  in 


LITERAL  CO.VSTRL'tTIOX.  3 

their  teohnioal  meaning  if  they  have  acquired  one 
and  otherwise,  in  their  ordinary  n^eaning;  and 
that  the  phrases  and  sentences  are  to  be  constraed 
according  to  the  rules  of  grammar.  From  thk 
presumption  it  is  not  allowable  to  depart,  whet 
the  language  admits  of  no  other  meaning;  nor 
where  it  is  susceptible  of  another  meaning  ^nles^ 

rcrutoftr'^  T '"""''  ^''''^'-  '^'^^^^y 

1  Z  '''^""^'^^  o"^  in  the  context  or  in 

the     onsequences   which  would  result  from  the 
literal  interpretation,  for  concluding    that    thai 
m terpretation  does  not  give  the  reaUntenLn 
the  Legislature  (a).    If  there  is  nothing  to  modify 

wh    h  the  statute  contains,  it  must  be  construS 

irtirr'^""'""^^^"^^ 

2  M.  &  Gr.  269 ;  S.  y.  p,„„.  33  g  e  207    Ir'  n  "^  '^*'"'' 

per  Lord  Brougham  •  j^.^  ,    t ''  "*•  "^  T'"'  S**  «.  B.  134, 

ISd,  B.  V.  Cattro,  43  L.  J.  Q  B  lOS  •   n.„ji      \.  '  "'■  ^-  ^• 

L.  J.  Q.  B.  505,^  Lord  ieraU     f       "'*  "  """*•  ^^ 

C3  L.  .1.  M.  C.  48.  '       ""'  "'•  ^«'«». 

('')  a.  JoJn,  Bnuijaleail  v.  Co«o;,    19  A«„  n        ., 
HalBbury  L.C.  '         ^P"  '^»^-  ^-  P-^  Lord 
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The  great  fundamental  prinriple  is  : — 

"  In  construing  Wills  and,  indeed,  Statutes 
and  all  Written  Instruments,  the  grammatical 
and  ordinary  sense  of  the  words  is  to  bo 
adhered  to,  unless  that  would  lead  to  absurdity, 
or  some  repugnancy  or  inconsistency  with 
the  rest  of  the  instrument;  in  which  case 
the  grammatical  and  ordinary  sense  of  the 
words  may  be  modified  so  as  to  avoid  that 
absurdity,  repugnancy,  or  inconsistency,  but 
no  further  "  (a). 

In  repeating  this  canon  in  Abbott  v.  Middleton{h), 
Lord  Wensleydale  said :  "  This  rule  was  in  sub- 
stance laid  down  by  Mr.  Justice  Burton  in  War- 
bwton  V.  Lovelaml  (c).  It  had  previously  been 
described  by  Lord  EUenborough,  in  Doe  v. 
Jessep  (d),  as  '  a  rule  of  common  sense  as  strong 
as  can  be.'  It  had  been  stated  by  Lord  Cranworth 
(when  Chancellor)  as  'a  Cardinal  Eule,'  from 
which,  if  we  departed,  we  should  launch  into  a  sea 
of  difficulties  not  easy  to  fathom  («) ;  and  as  the 

(a)  Per  Loid  Wensleydale,  Orey  v.  Peanon,  6  H.  L  Cas  106  ■ 
26  L.  J.  Ch.  481. 

(b)  7  H.  L.  Gas.  114,  115 ;  28  L.  J.  Ch.  114. 

(c)  1  Huds.  &  Bro.  648. 
(<J)  12  East,  293. 

(e)  Oundrg  v.  Pinniger,  1  De  G.  M.  &  G.  502 ;  21  L  J  Ch 
406. 
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®OJOcn  aule  when  applied  to  Acts  of  Parliament, 
by  Jervis  C.J. ,  in  Mattison  v.  Hart ' '  (a). 

When  the  language  is  not  only  plain  but  admits 
01  but  one  meaning,  the  task  of  interpretation  can 
iiardly  be  said  to  arise.    It  is  not  allowable,  says 
Vattel,  to  interpret  what  has  no  need  of  interpreta- 
tion (6  .    Absoluta  .mitentia  expositore  non  indiqet  (c). 
Such  language  best  declares,  without  more,  the 
mtention  of  the  lawgiver,  and  is  decisive  of  it  (d). 
liie  Legislature  must  be  intended  to  mean  what 
It  has  plainly  expressed,  and  consequently  there  is 
no  room  for  construction  (.).     It  matters  not,  in 
such  a  case,   what   the  consequences    may    be 
Where,   by  the    use    of   clear    and  unequivocal 
language  capable  of  only  one  meaning,  anything 
IS  enacted  by  the  Legislature,  it  must  be  enforced 
even  though  it  be  absurd  or  mischievous  (/).    If 

(«)  23L.J.  C.  p.  114;  14C.  B.  385. 
('')  Law  of  N.,  b.  2,  a.  263. 
(<:)  2  Inst.  533. 

„  n!  ^'l"""*'  ^-  *•  "■  Bodmt.  1  T.  E.  96;  5u»™  Peerage. 
1  CI.  &  F.  143;    U.  S.  v.  Harf,.ell.  6  Wallace.  395;    V.  5  V 

H  dlherger,  5  Wheat.  95. 

Je)  Per  Parke  J.,  S.  v.  Banh«ry,  I  A.  &  E.  142;    ,«.r  Cur 
Fuher  V.  Blight,  2  Cranoh,  399. 

U)Per  Lord  Esher  M.B.,  B.  v.  City  of  Un,hn  Court,  [1892] 
1  g^  B.  273,  dissenting  from  the  rule  laid  down  by  Jessel  M  R 
m  TheAlv«„,  5  B^.  D.  227 ;  ^.r  Lord  CampbeU,  R.  v.  Ste„,  28 
h.3.  M,  C.  94;  per  Jervis  C.J.,  Abley  y.  Dale.  21  L.  J.  C  P 
104;  per  Pollock  C.B.,  Miller  v.  Salomon,,  21  L.  J.  Ex.  197  ■  per 
Lord  Brougham,  6«,yvne  v.  B„rnell,  51  R.  R.  43;   Be  Britith 
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the  words  go  beyond  what  was  probably  the 
intention,  effect  must  nevertheless  be  given  to 
them  (a).  They  cannot  be  construed,  contrary 
to  their  meaning,  as  embracing  or  excluding 
cases  merely  beoanse  no  good  reason  appears 
why  they  should  be  excluded  or  embraced  (A). 
However  unjust,  arbitrary  or  inconvenient  the 
meaning  conveyed  may  be,  it  must  receive  its  full 
effect  (c).  When  once  the  meaning  is  plain,  it  is 
not  the  province  of  a  Court  to  scan  its  wisdom  or 
its  policy  (//).  Its  duty  is  not  to  make  the  law 
reasonable,  but  to  expound  it  as  it  stands,  accord- 
ing to  the  real  sense  of  the  words  (e). 

Former,  .t,;.  Co.,  48  L.  J.  Ch.  56;  Crawford  v.  Sjmmer,  6  Moo. 
P.  C.  9.     V.  Sneed  v.  Commonuealth,  6  Dana,  339  (Kentucky). 

(o)  NotUy  V.  Buci,  8  B.  &  C.  164. 

(h)  Pike  V.  Hoare,  2  Eden,  184,  per  Lord  Northington ;  per 
Cur.,  JDenn  v.  Held,  10  Peters,  524. 

(c)  Ornamental  Woodmrh  Co.  v.  Brotm,  2  H.  AC.  63,  per 
Martin  B.  and  Bramwell  B. ;  Mirehoiue  v.  Bennett,  ^  CI.  &  F. 
546,  j»r  Parke  J. ;  B.  v.  Poor  Law  Commimonera,  6  A.  &  E.  7 ; 
Biffin  V.  Yorlf,  63  E.  E.  337,  ^r  Brskine  J. ;  May  v.  O.  W.  B. 
Co.,  41  L.  J.  Q.  B.  104. 

(rf)  Per  Lord  EUenborough,  .B.  v.  WaUon,  7  East,  214,  and 
B.  V.  Slaffordahire,  12  East,  H'li ;  B.  v.  Bodnell,  1  T.  E.  100,  yer 
Lord  Mansfield ;  B.  v.  Worceelerihire,  3  P.  &  D.  465,  jjer  Lord 
Denman ;  per  Bramwell  B.,  Archer  v.  Jaiuet,  2  B.  &  S.  61 ; 
Mitter  V.  Salmiont,  21  L.  J.  Ex.  197,  piT  Pollock  C.B. ;  Exj,'. 
Altuaier,  5  Ch.  D.  30,  per  James  L.J. 

(c)  Biffin  V.  Torke,  63  E.  K.  337,  per  Cressweli  J.  V.  ex,  gr. 
Platlerers  Co.  v.  Parieh  Clerke  Co.,  20  L.  J.  Ex.  362. 
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It  has  been  said  that  tJiough  vested  rights  are 
divested,  and  acts  whicli   were  perfectly  lawful 
when  done,  are  subsequently  made  unlawful  by  a 
statute,  those  who  have  to  interpret  the  law  must 
give  effect  to  it  (a).    And  they  are  bound  to  do 
this    even   when    they  suspect   (on    conjectural 
grounds  only)  that  the  language  does  not  faithfully 
express  what  was  the  real  intention  of  the  Legis- 
lature when  it  passed  the  Act,  or  would  have  been 
its  intention  if  the  specific  case  had  been  proposed 
to  it.      "  It  may  have  been  an  oversight  in  the 
framers  of  the  Act,"  says  Parke,  B.,  in  one  case, 
"  but  we  must  construe  it  according  to  its  plain 
and  obvious  meaning  "  {/,).     "  Our  decision,"  says 
Lord   Tenterden,   in  another  (c),  "may,   in  this 
particular  case,  operate  to  defeat  the  object  of  the 
Act ;  but  it  is  better  to  abide  by  this  consequence 
than  to  put  upon  it  a  construction  not  warranted 
by  the  words  of  the  Act,  in  order  to  give  effect  to 
what  we  may  suppose  to  have  been  the  intention 
of  the  Legislature."    "  I  cannot  doubt,"  says  Lord 
Campbell  in  another (ti),  "what  the  intention  of 
the  Legislature  was ;  but  that  intention  has  not 
been  ciuried  into  effect  by  the  language  used.  . 

(a)  Midlmii  B.  Q>.  v.  Pyv,  10  C.  B.  N.  S.  179,  j,<./-  Erie  C.J. 
((/)  Nixu»  V.  Phillips,  21  L.  J.  Ex.  88. 

(c)  B.  V.  harham,  8  B.  *  C.  99 ;  Ta.  per  Bayley  J.,  B.  v.  Sfcie 
Damerel,  7  B.  &  C.  569. 
(i1)  Coe  V.  /y«irre»cf,  22  L.  .1.  Q.  B.  140. 
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It  is  far  better  that  we  should  abide  by  the  words 
of  (\  statute,  than  seek  to  reform  it  according  to 
tlie  supposed  intention."  "  The  Act,"  says  Lord 
Abinger,  in  another  (a),  "  has  practically  had  a 
very  pernicious  effect  not  at  all  contemplated ;  but 
we  cannot  constnie  it  according  to  that  result." 

In  short,  -vhen  the  words  admit  of  but  one 
meaning,  a  Court  is  not  at  liberty  to  speculate  on 
the  intention  of  the  Legislature,  and  to  construe 
them  according  to  its  own  notions  of  what  ought 
to  have  been  enacted  (A).    Nothing  could  be  more 
dangerous  than  to  make  such  considerations  the 
ground  of  construing  an  enactment  that  is  un- 
ambiguous in  itself.     To  depart  from  the  meaning 
on  account  of  such  views  is,  in  truth,  not  to  con- 
strue the  Act,  but  to  alter  it  (c).    But  the  business 
of  the  interpreter  is  not  to  improve  the  statute ;  it 
is,  to  expound  it.    The  question  for  him  is  not 
what  the  Legislature  meant,  but  what  its  language 
means  (d) ;  what  it  has  said  it  meant  (e).    To  give 

(a)  A.-G.  V.  XociitooJ,  9  M.  &  W.  395;  Loekwood  v.  A.-G.,  10 

M.  &  W.  464.     To.  fer  Lord  Denman,  S.  v.  Mabe,  3  A.  &  E.  631. 

(6)  Per  Cur.,  Torh  .5-  If.  Midland  Bi).  Co.  v.  fl.,  22  L.  J.  Q.  B.  225. 

(c)  Per  Lord  Brougham,  Oaynne  v.  BvmeU,  51  E.  E.  43 ;  per 
Lord  Westbnry,  Exp.  St.  Sepulchre't,  33  L.  J.  Ch.  372;  per 
Grove  J.,  Attkitu  v.  Jupe,  2  C.  P.  D.  375. 

(d)  Wigram,  Interp.  Wills,  p.  7 ;  per  Cookbum  O.J.,  Palmer 
V.  Thatcher,  3  Q.  B.  D.  353 ;  per  Lord  Coleridge,  Coxhead  v. 
Mullu,  3  C.  P.  D.  439. 

(<■)  Per  Mathew  J.,  Bothtchild  v.  ltd.  Bev.,  [1894]  2  Q.  B.  145. 


I.ITKRAI,  WNSTRIICTIOX.  t) 

a  oonstrnotion  contrary  to,  or  differeut  from,  that 
which  tlie  words  import  or  can  possibly  import,  is 
not  to  interpret  law,  but  to  make  it ;  and  Judges 
are  to  remember  that  their  office  is  jw<  dicers,  not 
JUS  dare  {a). 

Though  this  rule  appears  so  obvious,  it  is  so 
frequently  appealed  to  that  it  is  advisable  to  illus- 
trate It  by  some  examples  to  ^how  its  general  scope 
and  the  limits  of  its  application.    It  was  repeatedly 
ueoided  at  law  (A),  for  instance,  that  the  statutes  of 
imitation  which  enact  that  actions  shall  not  be 
brought  after  the  lapse  of  certain  periods  from  the 
time  when  the  cause  of  action  accrued,  barred 
actions  brought  after  the  time  so  limited,  though  the 
cause  of  action  was  not  discovered  or,  practically, 
discoverable  by  the  injured  party  when  it  accrued, 
or  was  even  fraudulently  concealed  from  him  by 
the  wrong-doer,  until  after  the  time  limited  by  the 
Act  had  expired  (c).    The  hardship  of  such  decisions 

(a)  Lord  Bacon,  Essay  on  Judicature.    Per  Pollock  C  B 
Bodnguet  v.  Melhuiih,  10  Ex.  116. 

(h)  Before  the  Judicature  Act,  1873  (s.  24) 
,  ^^  «*■"■';•  *''^'"%  22  B.  B.  503 ;  Br«™  v.  Bo,.ar,1,  2  Brod. 
■t  B    73;  C/r,™  v.  Buckle,  68  R.  B.  834;  Imperial  G,„  Co.  v 

f"T  n  «',,:■'  ^^  ^-  ^-  ^"  ^^-    '''""'""  ^-  ^"'^^ou.e.  27 

J      n^'  '■  ^""'^  ^-  '''■'^"''  26  L.  J.  Ex.  1 ;  Darhy 

.V«.»  Colhery  Co.  v.  MitcMl,  55  L.  J.  Q.  B.  529.  A,  to  concealed 
fraud,  r.  Bulh  Coal  Co.  v.  OOorne,  68  L.  J.  p  C  49  Gfti,  y 
Ox'W,  51  L.  J.  Q.  B.  313,  Willi, y.  Earl  ITo«,e.  62  L  j'ci-  m 
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Ill 


ill 


WM  obviooB,  bnt  the  laoguago  ndmitted  of  uo 
other  oonstraction.  So,  if  an  Aot  provides  that 
convictions  shall  be  made  within  a  certain  period 
after  the  commission  of  the  offence,  a  conviction 
made  after  the  lapse  of  that  period  would  be  bad, 
although  the  prosecution  had  been  begun  within 
the  time  limited,  and  the  case  had  been  adjourned 
to  a  day  beyond  it,  with  the  consent,  or  even  at 
the  instance,  of  the  defendant  (a).  So,  when  an 
Act  gave  to  persons  aggrieved  by  an  order  of 
justices,  a  certain  period  after  the  making  of  the 
order,  for  appealing  to  the  Quarter  Sessions,  it  has 
been  held  that  the  time  ran  from  the  day  on 
which  the  order  was  verbally  pronounced,  not 
from  the  day  of  its  service  on  the  aggrieved 
person  (ft).  Even  when  the  order  was  made  be- 
hind his  back,  as  in  the  case  of  stopping  up  a 
road,  the  time  ran  from  the  same  date,  and  not 
from  the  day  on  which  he  got  notice  of  it  (c), 

and  Thor»e  v.  Hrard,  64  L.  J.  Ch.  662.  Va.  Kirk  V.  Todd,  52 
L.  J.  Ch.  224.     Cp.  Chap.  IX,  Sec.  11. 

(o)  B.  V.  BiUami/,  1  B.  &  C.  800;  «.  v.  Tolle^,  3  East,  467  ; 
Pelleu  V.  Wonford,  9  B.  &  C.  134 ;  Farrell  v.  Tomlituox,  5  Bro. 
P.  C.  438;  Adam  v.  Briilol,  2  A.  i  E.  389;  B.  v.  Mainumrimj, 
27  L.  J.  M.  C.  278. 

(i)  B.  V.  Derbythire,  7  Q.  B.  193;  B.  V.  Hunlingdonthire,  19 
L.  J.  M.  C.  127;  Exp.  Johnton,  32  L.  .T.  M.  C.  193;  B.  v. 
Barnel,  45  L.  J.  M.  C.  105.  Cp.  B.  v.  ShreicMmry,  22  L.  3. 
M.  C.  98. 

(e)  B.  V.  StaffordMre,  3  East,  151. 


MTKItAI.  CONnTRCCTIOX,  1 1 

notwithstanding  the  luaoifest  liardgbip  and  iu- 
jUBtioe  resulting  from  such  an  enaotmeuf      ' 

Where    an  Act  ordained   tliat    uo    .;  >  voHb.' 

Papist  should  be  deemed  a  Protests i^t    ,  ,  ,  ■ ;.  i„. 

received  the  sacrament,  took  the  ruluraiuH.  ..i ,1., 

and  filed  certain  certificates  withiji  <;  tn.  •  Via  i,v, 

his  declaring  himself  a  Protesta-.,,  a  cc  ,-,,!i,.u(... 

one  day  after  that  period  was  lieM  to,)  i,  t  ■  ^!.) 

The    Welsh    Sunday    Closing   Act,    1S8I,    bei.- 

fixed   to  come  into  operation  on  the  dav       next 

appointed  "  for  the  annual  licensing  meeting,  was 

by  a  literal  construction  postponed  for  a  year  later 

than  was,  in  all  probability,  intended ;   but  the 

Court  refused  to  avert  this  result  by  any  departure 

from  the  primary  meaning  of  the  words  (,■).    The 

Wills  Act,  1837,  which  requires  a  testator  to  sign 

his  will  "in   the  presence"   of  two  witnesses, 

has  been  construed  as  meaning  the  actual  visual 

presence  (d).    It  an  Act  of  Parliament  provides 

that  uo  deed  of  apprenticeship  shall  be  valid  unless 

signed  and  sealed  by  justices  of  the  peace,  even 

the  omission  of  the  seal  would  be  fatal  to  the 

validity  of   the  instrument  (<').     So,  if   an  Act 

(n)  Per  Lord  EUenborough,  1,1.  153. 

(6)  Farrell  v.  Tomlimon,  5  Bro.  P.  C.  438.      Va.  Mohummml  v. 
Bareillg,  L.  K.  1  Ind.  App.  167. 
(<■)  Siciardf  v.  MeBride,  51  L.  J.  SI.  C.  15. 
W  1  Vict.  e.  26,  s.  9.    Brown  v.  Siirroir,  71  L.  J.  P.  D.  &  A  19 
(«)  B.  V.  Stake  Damerel,  7  B.  &  C.  563.     ?'«.  B.  v.  MdUnghxm, 
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l'lJf 


auviiorises  orders  of  commitinent  "in  open  Court," 

an  order  not  in  the  Court,  but  signed  in  another 

part  of  the  building  also  open  to  the  public,  would 

be  invalid  (a).      The  BiUs    of    Sale    Act,    1878, 

requiring  an  affidavit  of  the  due  attestation  as 

well  as  of  the  execution  of  the  deed,  the  omission 

in  the  former  to  mention  the  attestation  was  held 

fatal,  although  the  attestation  clause  of  the  deed 

asserted  it  (b).     It  would  not    be  open  to  the 

interpreter,  in  such  cases,  to  shut  his  eyes  to  the 

formalities  required,   because  he    deemed    them 

unimportant,  or  because  a  hardship  or  failure  of 

justice  might  be  the  consequence,  in  the  particular 

case  before  him,  of  a  neglect  of  any  of  them. 

An  Act  which  enacted  that  a  pilot  was  to  deliver 
up  his  licence  to  the  pilotage  authorities  "  when- 
ever required  to  do  so,"  would  call  for  implicit 
obedience  to  the  letter,  however  arbitrarily  the 
power  which  it  conferred  might  be  misused,  and 
although  the  withdrawal  of  the  licence  would  in 

2  Bott.  363  ;  B.  v.  Jlfnrjrn.ii,  5  T.  E.  163.  S.  v.  Si.  Peter',,  1  B. 
&  Ad.  916  ;  B.  V.  St  Pant,,  10  B.  &  C.  12  ;  B.  v.  Slaffordthire, 
23  L.  J.  M.  C.  17. 

(<i)  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  5 ;  Kenyan  v. 
Eaetumod,  57  L.  J.  Q.  B.  455. 

(h)  Ford  V.  Kellle,  51  L.  .T.  Q.  B.  558 :  as  to  the  Act  of  1882 
(45  &  46  Vict.  0.  43),  s.  9,  Y.  Parmn,  v.  Brai.-?,  59  L.  J.  Q.  B.  189  : 
Cp.  Bird  V.  Daven,  60  L.  J.  Q.  B.  8.  V.  other  illustrations  in  Be 
New  Eberhardt  Co.,  59  L.  .T.  Ch.  73 ;  Sm,  v.  Trollope  66  L  J 
Q.  B.  11, 
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effect  amount  to  a  dismissal  of  the  pilot  from  his 
employment  (a).      The    Prescription    Act,    1832, 
making    easements   "indefeasible"  which    were 
enjoyed  for  a  number  of  years  "next  before  some 
suit  or  action  wherein  the  claim  or  matter"  was 
brought  in  question,  was  held  to  leave  the  title  to 
the  easements  inchoate  only,  no  matter  how  long 
they  had  been  uninterruptedly  enjoyed,  until  a 
suit  or  action  was  brought,  when  the  title  ripened 
into  a  complete  right  (b).     An  Act  which  provided 
that  if  the  occupier  assessed  to  a  rate  ceased  to 
occupy  before  the  rate  was  wholly  discharged  the 
overseers  should  enter  his  successor  in  the  rate 
book,  and  the  outgoer  should  not  be  liable  for 
more  than  his  due  proportion,  was  held  not  to 
relieve  him  from  the  rest  of  the  rate,  when  the 
premises  remained  unoccupied  after  his  removal  (c). 
An  enactment  that  a  magistrate  might,  on  the 
application  of  the  mother  of  a  bastard,  summon 
Its  putative  father  for  its  maintenance,  within  12 
months  from   its    birth,   would  not  authorise  a 

(a)  Henrij  v.  Nemasth  Trliiltj,  Borne,  27  L  J  JI  C  57 

(6)  2  &  3  Will.  IV.  c.  71  ;  W,i<,U  v.  Wmia..,  46  B.  E.  265 

IJ.  J.  L..  f.  323,  Hyman  v.  Van  Den  Sergh,  77  L.  J.  Ch.  154 

u  J.  M.  0.  23.     I  „  as  other  illustrations,  B.  y.  Mate,  3  A.  &  E 
o3imr.de»y.  Samllc  Foundry,  3  Ex.   D.   203;  Simplin  v' 

L.  J.  M.  C.  114.  '  *""^'  •''"""'•  S« 
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second  magistrate    to   issue  a  second  summons 
after  the  expiration  of  the   1-2  months,    merely 
because  the  first  summons  could  not  be  served  by 
reason  of  the  defendant  having  absented  himself 
and  could  not  be  renewed  or  continued,  because 
the  justice  who  had  issued  it  had  died  (a).    And 
as  the  same  enactment  required  the  justi'ies  to 
hear  the  evidence  of  the  mother  at  the  hearing 
and  such  other  evidence  as  she  might  produce,' 
and,  if  her  evidence  was  corroborated,  to  adjudge 
the  man  to  be  the  putative  father,  it  was  held  that 
no  order  could  be  made  against  the  putative  father 
when  the  mother  could  not  be  examined,  having 
died  after  the  summons  and  before  the  hearing  (M 
Where  an  Act  prohibits  the  removal  of  a  con- 
viction by  Certiorari  to  the  Supreme  Court,  that 
writ  cannot  be  issued  (the  justices  having  jurisdic- 
tion) even  for  the  purpose  of  bringing  up  a  case 
stated  by  justices  for  the  opinion  of  the  Court  ■ 
although  the  object  of  such  a  prohibition  is  to 
prevent  convictions  being  quashed  for  technical 
defects,  but  not  to  exclude  the  jurisdiction  of  the 
Supreme  Court,  when  consulted  on  a  substantial 
question    which    the    justices    themselves    have 
raised  (f).    An  Act  which  imposed  a  penalty  on 
any  person  who  piloted  a  ship  in   the   Thames 

(a)  7  A  H  Vict.  e.  101 ;  It.  v.  Pici/onl,  30  [,.  .1.  Jr.  C.  133 

(b)  B.  V.  Armitage,  42  L.  J.  M.  C.  1.0. 
{<•)  H.  V.  eiimlrell,  44  L.  ,J.  M.  C.  9-1. 
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before  he  was  examined  and  admitted  a  Trinity 
House  pilot,  was  held  not  to  reach  one  who  had 
been  expelled  from  the  Society  after  examination 
and  admission  (a).     The  Indian  Insolvent  Act.  II 
&  12  Vict.  c.  21,  which  required  the  insolvent  to 
file  a  schedule  of  all  his  creditors,  and  provided 
that  his  discharge  «hould  be  a  bar  to  all  demands 
like  a  certificate  under  the   bankruptcy  laws  in 
England,  was  h*ld  to  bar  a  debt  which  had  not 
been  included  in  the  schedule,  and  the  creditor 
had  oonsequeatly  been  deprived  by  the  neglect  or 
design  of  his  debtor  of  the  opportunity  of  opposing 
the  discharge  (A|.      So,   where   an  Act    gave   an 
appeal  to  the  nexft  session,  and  directed  that  "n" 
appeal  should  be  ,-oceeded  upon"  if  it  was  found 
by  the  session  that  no  reasonable  notice  had  been 
given,  but  should  be  adjourned  to  the  next  session 
the    appellant  was  enabled   to   secure  delay   by 
omitting  to  give  any  notice,  so  that  the  session 
could  not  find  that  "  reasonable  notice  "  had  been 
given  (c).     In   these   two  cases  the  construction 
worked  an  injustice  and  enabled  a  person  to  take 
advantage  of  his  own  wrong  or  neglect  (rf)  ;  but 

(a)  Pierce  V.  Hopper,  1  Stra.  249. 
J)  B.i.  Pariury,  .30  L,  J.  Ch.'si.l;    Vp.  ^.„„,.  ,.  ^,,„,,, 
11  ij,  J.  Ex.  4,'j.  ' 

{'•)  9  Geo.  J.  c.  7 :    fl.  V.  Bmlu,  3  East  U2  •    ft  -    sv  «■   j 
W„V,.,  8  R.  R.  ««a      y,  u.  V.  .s,..„,  34  L.  ,T   M  Cm '      ^^ 
(d)  V.  Cliap.  Vlli,  Sec.  III. 
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the  language  of  the  Legislature  admitted  of  no 
other  oonBtruction. 

The  Act  which  required  members  of  Parliament, 
before  voting  in  the  House,  to  take  the  abjuration 
oath  in  a  form  which  concluded  with  the  declara- 
tion that  it  was  taken  "on  the  true  faith  of  a 
Christian,"  received  a  literal  construction,  which 
liad  the  effect  of  excluding  Jews  from  Parliament ; 
although   the  history  of  the  enactment   showed 
that  it  was  intended  to  test  the  loyalty,  not  the 
religious  creed,  of  the  member,  and  was  directed 
solely  to  the  exclusion  of  Eoman  Catholics ;  and 
though  those  who  refused  to  take  the  oath  would 
have  been  deemed  Popish  recusants,  and  liable  to 
banishment  as  such  (<i).     So  the  plain  language  of 
the  Test  and   Corporation  Acts   of  Charles  II., 
though  the  first  of  them  was  really  aimed  only  at 
tlie  actual   holders  of  offices,  and  the  second  at 
Eoman  Catholics,  had  the  effect  of  disqualifying 
Protestant   Dissenters  from  public   employment. 
Where  an  Act  disqualified  from  killing  game  all 
persons  not  possessing  land  of  a  certain  value, 
except  the  heir  apparent  of  an  esquire  or  other 
person  of  higher  degree,  it  was  held  that  esquires 
not  possessed  of  the  requisite  property  qualification 
(a)  1  Geo,  I.  St.  2,  c.  13 ;   Miller  v.  Salomoiu,  21  L.  J.  Ex. 
161 ;   22  Id.  169 ;   Saloumm  v.  Miller,  inf.  p.  508.     .Tewa  were 
relieved  from  having  to  take  the  oath  "  nn  the  true  faith  of  a 
Christian  "  by  2]  .t  22  Viot.  c.  49,  amended  by  23  &  24  Vict.  c.  tyj. 
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were  uot  excepte.l.  However  strange  it  miKht 
seem  that  the  Legislature  should  refuse  them  the 
prmlege  which  it  had  granted  to  their  eWes 
Jons  (a)  .t  was  held  to  be  safer  to  adopt  wha  t  e 
Legislature  had  actually  said  rather  than  to  con^ 
jecturewhattheyhadmeantt08ay(/.).  So  under 
an  Act  which  qualified  for  the  magistracy  'oine 
n    .mmediate    remainder  or  reversion  of  land 

or  Sf  expectant  on  the  death  of  a  tenan 
lor  life  an  possession  was  not  qualified,  as  there 
wasno  ease      There  was  perhaps  no  go'od  rlZ 
why  the  quahfication  should  not  have   been  ex 
tended  to  such  a  remainderman,  but  there  was  no 
acual  absurdity,   inconvenience,  or  injustr  in 
^he  om,,      (,).    The  rule  in  the  Ballot  Lt,  1872 
which  provides  that  a  candidate  may  undertake 
any  duies  which  any  agent  of  his,  if  a^po   S 
might  have  performed,  and  may  assist  his  agentTn 
he  performance   of  such  duties,  and  "may  be 

present  at  any  place  at  which  his  agent  may  i^ 

'pursuance  of  the  Act,  attend,"  wfs  coS  ^ 

•terally  as  authorising  the  presence  of  the  candf 

date  absolutely  and  not  only  in  the  even    of  ht 

n^ertaking  the  duties  of  his  agent  or  ass  sting 

In-n,  though  It  was  conceded  that  this  construe 

(a)  Jonei  y.  Smart,  1  T.  E.  44. 

{!>)  Per  Ashurat  J.,  Id.  ai 

W  18  Geo.  II.  e.  20;   Wooa.ard  v.  WaUs,  ,2  L.  J.  M.  C.  149. 
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tiou  gave  a  barreu  and  useless,  or  even  uiscbievons, 
right  against  which  the  other  provisions  of  the 
Act  seemed  to  militate  (a). 

A  statute  which  empowered  a  Court  of  Bequests 
to  summon  any  person  residing  in  a  town  or  na''i- 
gating  from  its  port,  by  leaving  the  summons  at 
his  abode,  and  to  proceed  e.v  parte  if  he  did  not 
appear,  was  held  to  justify  e.r  parte  proceedings 
against  a  seafaring  man  who  had  for  months  before 
the  summons,  and  during  the  whole  Ci  the  pro- 
ceeding, been  absent  beyond  the  soas  (ft).  So, 
where  an  Act  authorised  justices  to  hear  bastardy 
cases  on  proof  that  the  summons  had  been  served 
at  the  last  place  of  abode  of  the  putative  father, 
it  was  held  that  they  had  jurisdiction  in  a  case 
where  the  latter  was  abroad,  and  had  had  no  cogniz- 
ance of  the  summons  (c).  The  Carriers  Act,  1830, 
which  exempted  a  common  carrier  from  liability 
for  the  loss  of  or  injury  to  certain  classes  of  goods 
unless  the  value  was  declared  and  insured,  was 
construed  literally  as  exempting  him  from  liability, 
even  when  the  loss  was  owing  to  his  negligence, 
so  long  as  such  negligence  did  not  amount  to  a 

(a)  Clementton  v.  Maaoii,  44  L.  J.  C.  P.  171.  ('.  jht  Brett  J., 
Id.  217. 

lb)  Cuhereon  v.  Mellon,  12  A.  &  E.  753. 

(c)  B.  V.  Damarell,  37  L.  J.  M.  C.  21.  Va.  B.  v.  Daus,  22 
L.  .T.  M.  C.  143 ;  B.  v.  Sigiam,  26  L.  .1.  M.  C.  116.  Cp.  B.  v. 
Sfirttt,  L.  E.  10  Q.  B.  604. 
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Wilful  misfeasance,  or  a  wrongful  act  inconsistent 
with  lus  character  of  carrier  (a).     The  provisions 

Act,  19  0),  which  require  intoxicating  liquors,  sold 

than  h\lf        "w'  r  """'^  °'^''  "J"-""-  '-« 
than  half  a  pint,  to  be  sold  in  measures  marked 

according    to    the  imperial  standard,   would    be 

jated  by  the  sale  of  beer,  even  at  the  request 

of  the  customer,  in  a  vessel  containing  one-third 

of    a  quart,   there    being    no    imperial  measure 

answenng  to  that    quantity  (/,).      The   Common 

Law  Procedure  Act,  1854,  which   empowered  a 

judge  to  order  either  party  to  a  cause  to  product 

documents  upon  the  application  of  the  other  party 

supported  by  bis  own  affidavit,  was  held  not    o 

authorise   an   order  on  the   affidavit   of   another 

person  m  its  stead  (4     And  the   same   Act  t 

empowering    a   judgment  creditor  to  obtain  an 

order  for  the  examination  of  his  debtor,  was  held 

not  to  authorise  the  examination  of  the  directors 

when  the   debtor  was  a  corporate  body  (,/).     So 

the  Solicitors  Act,  1860,  23  &  M  Vict.  c.  127  s  -^8' 

which  authorises  the  imposition  of  a  charge"  fo; 

il')  35  &  36  Viet.  o.  94;  Pa,,..  ,.  y/,o™„,,  60  L,  .T  M  C  S 
(c)  Uin»topherm»  v.  Lotim,n,  33  L.  J  C  P  Vn  ■  r„  R-      J    , 
V  ff.  W.  B.  Co.,  .33  L. ...  C  P.  307.  "^         "■'"'■'' 

('0  Dichmi  V.  Heath  .y  Brecon  B.  Co.,  38  L.  J.  Ei.  .57. 
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costs  on  property  "  recovered  or  preserved " 
through  the  instrumentality  of  a  solicitor,  was 
held  not  to  authorise  such  a  charge,  where  the 
suit  was  to  prevent  .>r  stop  an  invasion  of  the 
right  to  light;  for  thi<  as  a  suit  not  respecting 
property,  but  respect  u  m  easement  merely,  or 
the  mode  in  which  i'  was  enjoyed  (a) ;  nor  to  a 
case  where  the  proceedings  had  not  gone  beyond 
a  decree  for  an  account,  and  the  parties  had  then 
compromised  without  the  knowledge  of  the  solicitor 
of  the  party  who  thereby  did  recover  property  (A). 
A  direction  on  his  deathbed  by  the  holder  of  a 
promissory  note  that  it  should  be  destroyed  as 
soon  as  found,  was  held  not  "  an  absolute  and 
unconditional  renunciation  of  his  rights"  on  the 
note  within  s.  62,  Bills  of  Exchange  Act,  1882  (c). 
It  is  but  a  corollary  to  the  general  rule  in  ques- 
tion, that  nothing  is  to  be  added  to  or  to  be  taken 
from  a  statute,  unless  there  are  similar  adequate 
grounds  to  justify  the  inference  that  the  Legisla- 
ture intended  something  v/hich  it  omitted  to 
express (c{):  "it  is  a  strong  thing  to  read  into  an 


(o)  FoxoH  V.  Qatcoigne,  43  L.  J.  Ch.  729. 

(ii)  Piv'.xrton  V.  Eatton,  42  L.  J.  Ch.  878.  Cp.  Moxon  v. 
Sheppard,  59  L.  J.  Q.  B.  286,  where  money  had  been  paid  into 
Court.     7(1.  Be  Wadaaorth,  54  L.  J.  Ch.  638. 

(c)  45  &  46  Vict,  0.  61 ;  Be  Oeorge,  59  L.  J.  Ch.  709. 

{<()  F.  per  Tindal  C.J.,  Everett,  v.  Welh,  2  M.  &  Gr.  277  ;  per 
Lord    Eldon,  Vacis  v.   Marlborough,  53  K.  E.   29;   per  Lord 
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Act  Of  Parliament  words  which  ate  not  there,  and 
m  the  absence  of  clear  necessity,  it  is  a  wrong 
thing  to  do  "(a);  -we  are  not  entitled  to  read 
words  into  an  Act  of  Parliament  unless  clear 
reason  or  it  is  to  be  found  within  the  four  corners 
of  the  Act  Itself."  («) 

A  case  which  h.g  been  omitted  is  not  to  be  sup- 
phed  merely  because  there  seems  no  good  reason 
why  It  should  have  been  omitted,  and  the  omis- 
sion appears    consequently  to   have   been   unin- 
entional.    Thus,  a  Divorce  Act,  which  provided 
that  any  order  made  for  the  protection  of  the 
earnings  of  a  deserted  married  woman  might  be 
discharged  by  the  magistrate  who  made  it,  was 
held  not  to  empower  his  successor  to  discharge 
It,  though  the  magistrate  who  had  made  it  was 
dead(o).    An  Act  which  authorises  the  removal 
of  lunatics  to  a  hospital  when  there  is  no  lunatic 

Wastbury,^^.  «.  Sepulchre,  33  L.  J.  Ch.  375;  He  C^err,'. 

int.  Lnap.  IX,  Sec.  I. 

^  (a)  Per  Lord  Mersey,  Th,mp«>n  v.   Ooold,  79  L.  J.  K.  B. 

95^^  '"  ^"^  ^°"''"°  ^■^-  '''''■*'■'■'  '•■  ^•"""-  ^"  ^-  J-  K-  «• 

W  21  &  22  Vict.  c.  85  ;  E^.  Sharp.,  6  B.  &  S.  322      Va 

Neltlelon  v.  Burrett,  66  B.  B  658;  Wankly,,  v.  Woo„eU,  72  B  r' 

OH  tr  T"""'  '  '^-  ""  '"  ■'  -^>'"  ^-  **™''-.  "  L-  J. 
y.  B.  420;  Newlon  v.  Soo-Ue.  10  L,  ,J.  C.  P  m  Jfhui  v 
Arthur,  7  D.  &  L.  232, 
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asylnm  established  in  the  county,  does  not  autho- 
rise such  a  removal  when  a  county  asylum  exists, 
but  is  80  full  as  to  be  unable  to  receive  another 
lunatic  (a).  If  an  Act  requires  that  a  writ,  on 
renewal,  shall  be  sealed  with  a  seal  denoting  the 
date  of  renewal,  a  copy  of  the  writ  cannot  be  sub- 
stituted for  the  original  for  this  purpose,  when  the 
original  is  lost  (A).  So,  also,  it  was  held  that 
20  &  27  Vict.  c.  29,  which  enacts  that  answers 
made  to  an  election  commission  shall  not  bo 
admitted  in  evidence  in  any  proceeding  except  in 
cases  of  "indictment"  for  peijury,  left  them 
excluded  in  "  informations "  for  perjury  filed  by 
the  Attorney  -  General  (c).  Similarly,  an  Act 
requiring  notice  of  action  for  "  anything  done  "  by 
a  person  in  the  execution  of  his  o£Sce,  does  not 
extend  to  actions  for  words  spoken  in  the  execu- 
tion of  it  (d) ;  and  the  provisions  of  the  County 
Courts  Act,  1888,  which  require  certain  formali- 
ties to  be  gone  through  before  bringing  an  action 
against  the  bailifT,  do  not  extend  to  a  motion  by  a 


(o)  S.  V.  Ellin,  6  Q.  B.  501. 

(6)  15  &  16  Vict.  0.  70,  and  it.  1  >t  3,  Oi-d.  H,  E.  S.  C ; 
Dari'et  v.  Garland,  45  L.  .T.  Q.  B.  137 :  Ya.  Nazrr  v.  Wait,  31 
L.  J.  Q.  B.  5 ;  Emm  v.  Jonet,  2  B.  &  S.  61  ;  Freeman  v.  Tranch, 
21  L.  J.  C.  P.  214. 

(c)  B.  V.  Slator,  51  L.  J.  Q.  B.  246. 

(d)  11  &  12  Vict.  c.  44,  s.  9 ;  Hoyal  Aquariuiu  v.  Parkiiuoii, 
61  L.  J.  Q.  B.  409. 
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tru.tee  in  bankruptcy  for  the  delivery  up  by  the 
bailiff  of  property  seized  (u). 

When  the  Common  Law  Procedure  Act,  1852 
abo  .shed  the  writ  of  distringas  without  providing 
for  the  service  of  a  writ  on  lunatics  in  confinement 
and  inaccessible,  it  was  found  that  no  actions 
could  be  prosecuted  against  them  (A).    So,  when 
extra-paroohial  places  were  made  rateable,  without 
either  repealing  the  enactments  which  required 
that  a  copy  should  be  affixed  on  or  near  the  doors 
of  all  the  churches  in  the  parish,  or  making  any 
other  provision  for  publication,  it  was  held,  where 
there  was  no  church  in  the  extra-parochial  place, 
that  a  rate  affixed  on  a  church  door  fifty  yards 
from  the  boundary  was  invalid  for  want  of  publi- 
cation (c).    4  &  5  W.  &  M.  c.  20.  which  required 
that  judgments  should  be  docketed,  enacted  that 
undooketed  judgments  should  not  affect  lands  as 
regarded  purchasers  or  mortgagees,  or  have  pre- 
ference  agamst  heirs  or  executors;  2  &  3  Vict 
0.  11  abolished  docketing,  and  enacted  that  no 
judgment  should  have   effect   unless   registered  • 
but  It  made  no  provision  for  the  protection  of 
heirs  and  executors.     Though  this  was  perhaps  an 

(a)  51  &  52  Viot.  c.  43.  8.  54  ;  Be  Lock,  63  L  T  320 
28  L.  J.  Ex.  5.     y.  .Judio.  Act,  1H75,  Ord.  9  (5),  R  8  C 
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oversight,  resulting  in  hardship  on  an  executor 
who  had  paid  simple  contract  debts  without  keep- 
ing sufficient  assets  to  meet  an  unregistered  judg- 
ment of  which  he  had  no  notice,  the  Court  refused 
to  supply  the  omission  (a).  These  were  all  casus 
omisd  which  the  Court  could  not  reach  by  any 
recognised  canons  of  interpretation. 

Where  an  Act  authorised  the  apportionment  of 
the  cost  of  making  a  sewer,  without  limiting  any 
time  for  the  purpose,  the  Court  refused  to  read 
the  Act  as  limiting  the  exercise  of  the  power  to  a 
reasonable  time  (4).  ,  21  Jac.  I.  c.  16,  having  pro- 
vided that  the  Statute  of  Limitation  should  not 
run  while  the  plaintiff  was  beyond  the  seas,  and 
4  &  5  Anne,  c.  16,  having  made  a  similar  provision 
where  the  defendant  was  abroad,  s.  7,  3  &  4  W.  IV. 
c.  42  enacted  that  no  part  of  the  United  Kingdom 
should  be  deemed  "beyond  the  seas"  within  the 
meaning  of  the  former  Act,  but  made  no  mention 
of  the  latter  Act ;  and  it  was  held  that  3  &  4  W.  IV. 
c.  42  could  not  be  stretched  to  include  the  latter 
Act  (c).    There  may  have  been  no  good  reason  for 
thus  limiting  the  new  enactment  to  the  Act  of 
James ;  but  there  was  no  sufficient  ground  either 
in  the  context  or  in  the  nature  of  the  consequences 

(a)  Fuller  V.  Sedman,  29  L.  J.  Ch.  324. 
(6)  Bradley  v.  Greenwich  Board,  47  L.  J.  M.  C.  HI 
(0  lane  v.  Bennett,  1  M.  &  W.  70 ;  Batlershu  v.  KM,  2  Bing. 
*>(.  C.  084. 
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resulting  from  the  omission,  for  concluding  that 
the  Act  of  Anne  was  intended  to  be  included      So 
when  the  Married  Women's  Property  Act,  1870 
empowered    a    married  woman  to  sue,   without 
making  her  liable  to  be  sued,  it  was  held  that  no 
ac  ion  lay  against  her  (a).     Sec.  1 1 ,  Habitual  Crimi- 
nals Act,  1869  (repealed  by  34  &  35  Vict,  c   112) 
in  enacting  that  upon  a  trial  for  receiving  stolen 
goods,  a  previous  conviction  for  any  offence  involv- 
ing dishonesty  should  be  admissible  against  the 
prisoner  as  evidence  of  his  having  received  with 
guilty  knowledge,  provided  that  notice  were  given 
to    him  that  the  conviction   would    be    put  in 
evidence  "and  that  he  would  be  deemed  to  have 
known  that  the  goods  were  stolen  until  he  proved 
the  contrary,"  omitted,  however,  to  enact  substan- 
tively that  this   effect  should   be  given   to   the 
conviction;    and  it  was  held  that  the  omission 
could    not    be    suppl.-,d  (i).      Without    such    an 
emendation,  the  notice  was  incorrect  and  mis- 
leading;  but  it  did  not  lead  to  any  injustice  or 
inconvenience  or  other  mischievous  consequence. 
Although  the  Bills  of  Sale  Act,  1878,  required  that 
the  execution   of   every  bill  of   sale  should  be 
attested  by  a  solicitor,  and  that  "the  attestation 
should  state"  that  the  instrument  was  explained 

r.J.^ap.*5H  ^"''  "■  ^^'  '•  "'■  "'"'"^'''  ^-  '""•''"'"■  *^ 

{'')  R.  V.  Davk,  h.  B.  1  C.  C.  R,  272. 
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by  the  solioitor  to  the  grantor  before  execution,  it 
was  held  that  no  explanation  was  required ;   for 
the   Act   did  not    expressly  enact    that  an  ex- 
planation   should    be    given;    it    required    only 
that  the   attestation  should  assert  that   it  had 
been   given  (a).      So,   althopgh   the    Bankruptcy 
Act,  1869,  provided  for  securing  for  the  general 
body  of   creditors  the  proceeds  of    goods  of  a 
debtor  sold  in  execution,  it  made  no  express  pro- 
vision for  dealing  with  his  goods  when  seised 
under  an  elegit ;  and  it  was  held  that  the  omis- 
sion, however  fatal  to  the  whole  policy  of  the  Act, 
could  not  be  supplied  by  any  stretch  of  judicial 
interpretation  (6). 

Where  a  Eailway  Act  provided  that  the  com- 
pany, while  in  possession,  under  the  Act,  of  lands 
liable  to  assessment  to  parochial  rates,  should, 
until  its  works  were  completed  and  liable  to 
assessment,  be  bound  to  make  good  the  deficiency 
in  the  parochial  assessment  by  reason  of  the  land 
having  been  taken,  it  was  held,  at  first,  that  the 
company  was  bound  to  make  good  the  deficiency 
in  a  'y  one  of  the  parishes  through  which  the  line 
ran,  only  until  the  line  was  completed  within  the 

(a)  Bepealed  by  45  &  46  Vict.  o.  43,  s.  10;    Exp.  National 
Merc.  Bank,  49  L.  J.  Bank.  62.     Va.  Exp.  Bolland,  52  L.  J.  Ch, 

(b)  Exp.  AhhoU,  50  L.  J.  Ch.  80.      Cured  by  46  &  47  Vict. 
0.  52,  9.  146.     Va.  Se  Butchiiuou,  55  L.  J.  Q.  B.  582. 
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parish  (a) ;  but  this  construction  was  rejected  by 
the  House  of  Lords,  who  held  that  when  the  com- 
pany  have  completed  and  are  actually  working  a 
hne,  or  part  of  a  line,  within  any  parish,  the  com- 
pany can  claim,  and  is  liable,  to  be  assessed  in 
respect  of  the  actual  letting  value  of  the  line,  or 
part  of  a  line,  so  completed  and  actually  worked 
whether  It  be  or  be  not  as  valuable  as  the  assessable 
property  for  which  it  is  substituted,  and  whether 
the  whole  of  the  line  of  railway  authorised  by  their 
Act  of  Parliament  has  or  has  not  been  completed  (6) 
So  s.  49,  Bankruptcy  Act,  1869,  which  enacted 
that  "an  order  of  discharge  shall  not  release  the 
bankrupt  from  any  debt  or  liability  incurred  by 
means  of  any  fraud  or  breach  of  trust,"  was  held 
not  to  be  confined  to  a  fraud  or  breach  of  trust 
committed  by  the  bankrupt  personally;  for  such 
a  construction  could  only  have  been  put  upon  the 
words  either  by  reading  "  his  "  instead  of  "  any  " 
before  the  words  "fraud  or  breach  of  trust,"  or 
by  adding  the  words  "  committed  by  him  "  after 
them  (c). 

A    construction    which    would    leave  without 

{a)  Whlteciurch  v.  Ea,t  London  i?j.  Co..  h.  E.  7  Ex.  248  424  ■ 
^/.  R  V.  Wetrop.  Duir.  Ry.  Co.,  40  L.  J.  M.  C.  113. 

(h)  East  London  R,j.  Co.  v.  Wliitechurch,  L.  E.  7  H.  L.  81 ;  inf. 
P-  382. 

rm   ^^  *  ^^  ^'''*' "'  "'  ^"'*"'  '•  ■'''■*■'""•''-  52  L.  J.  Q.  B, 
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eflFect  any  part  of  the  language,  would  be  rejected, 
unless   justified  on  similar    grounds  (a).      Thus, 
where  an  Act  plainly  gave  an  appeal  from  one 
Quarter  Sessions  to  another,  it  was  observed  that 
such  a  provision,  though  extraordinary  and  per 
haps  an  oversight,  could  not  be  eliminated  (*). 
32  &  33  Vict.  0.  51,  which  gives  to  certain  County 
Courts  power  to  try  claims  under  ^6300,  arising  out 
of  "  any  agreement  in  relation  to  the  use  or  hire 
of  a  ship,"  or  in  relation  to  the  c^  riage  of  goods, 
with  an  appeal  to  the  Court  of  Admiralty,  and 
power  to  the  latter. Court  to  transfer  any  such 
caases  to  itself,  was  at  first  held  not  to  give  the 
County  Court  jurisdiction  over  suits  for  the  breach 
of  a  charter-party,  notwithstanding  the  compre- 
hensive nature  of  the  language    used;    on   the 
ground  that  the  literal  .construction  would  involve 
the  presumedly  unir.tenf'ed  anomalies  of  giving  by 
mere  implication  a  large,  novel,  and  inconvenient 
jurisdiction  to  the  Court  of  Admiralty,  and  to  the 
suitor  the  remedy  of  proceeding  in  rem  when  his 
claim  was  under  .£300,  which  he  did  not  possess 
when  it  exceeded  it((;).    But  this  constructiou 
did  not  prevail,  because  it  left  without  effect  the 
words  which  gave  jurisdiction  over  any  agreement 

(o)  F.  Chap.  IX,  Sec.  I. 
{b)  R.  V.  Wmt  Riding,  I  Q.  B.  329. 

(c)  «oM«o„  V.  Bl,m,  41  L.  ,J.  c,  P.  121 ;   Otmne,!,,,!  v.  Price 
a  L.  J.  Ex.  44. 
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in  relation  to  the  use  or  hire  of  a  ship  („) ;  and  yet 
It  was  difficult  to  believe  thai  the  resulting  conse- 
quences  were  within  the  contemplation  of  the 
i.egislature  or  the  scope  of  the  enactment. 

In  a  case  where  the  technical  language  used 
was  precise  and  unambiguous,  but  incapable  of 
reasonable  meaning,  the  Court  held  that  it  was 
not  at  hberty.  on  merely  conjectural  grounds  («), 
to  give  the  words  a  meaning  which  did  not  belong 
to  them.  3  Geo.  IV.  c.  39  had  made  warrants  of 
attorney  to  confess  judgment  void  as  against  the 
assignees  of  a  bankrupt,  if  not  filed  within  21  days 
from  _  execution,  or  unless  judgment  was  signed 

or  execution  was  "issued"  within  the  same 
period;  and  the  Court  of  Queen's  Bench  refus^S 
to  aJter  "or"  into  "and,"  and   "issued"  into 

levied  ;  though  the  passage  was  unmeaning  as 
It  stood  and  the  proposed  alterations  would  have 

probably    but  only  conjecturaUy,   the    effect  in- 
tended  by  the  Legislature  (c).     This  subject,  how- 

(o)  GoKrfrf  V.  Broun,  L.   K    5   P    P     iqj.    -m      ... 
Sec.  I  "*'*'  '"  ""'^  *'  ^"^  °(  Chap.  V, 

(4)  Sv.  Chap.  IX,  Sec.  I. 

(c)  Green  r.  Wood,  14  L  J  O  R  917      v-     n 
W;  ^-  dl7,  and  Mundy  v.  Jiuiland,  23  Ch.  D.  81      C„  Do.  v 
l«offaU,  19  L.  J.  Q.  B  438  ^' 
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ever,  wiU  be  farther  considered  in  a  subsequent 
chapter  (x). 


SECTION    III.— THE   CONTEXT — EXTERNAL 
CIBCDMSTANCES. 

The  foregoing  elementary  rule  of  construction 
does  not  carry  the  interpreter  far ;  for  it  is  con- 
fined to  cases  where  the  language  is  precise  and 
capable  of  but  one  construction,  or  where  neither 
the  history  or  cause  of  the  enactment,  nor  the 
context,  nor  the  consequences  to  which  the  literal 
interpretation  would  lead,  show  that  that  interpre- 
tation does  not  express  the  real  intention. 

But  it  is  another  elementary  rule,  that  a  thing 
which  is  within  the  letter  of  a  statute  will,  gene- 
rally, be  construed  as  not  within  the  statute  unless 
it  be  also  within  the  real  intention  of  the  Legisla- 
ture (A),  and  the  words,  if  sufficiently  flexible,  must 
be  construed  in  the  sense  which,  if  less  correct 
grammatically,  is  more  in  harmony  with  that 
intention  (c).      Language  is  rarely  so  free  from 

(a)  Chap.  IX. 

(;-)  Bac.  Ab.  Statute  (I.)  5. 

(c)  See  per  Cur.,  Hollingworth  v.  Pahner,  18  L  .J.  Ex.  409 ; 
Wmgh  V.  Middleton,  8  Ex.  352,  per  Pollock  C.B. ;  Caledonian  n'. 
Co.  V.  N.  Brit.  j1.  Co.,  6  App.  Cae.  122,j,er  Lord  Selbome;  per 
Lord  Blackburu,  Edinburgh  Tramwayt  Co.  v.  Torhain,  3  App. 
Gas.  68 ;    Biner  Wear  Com.  v.  Adamim,  2  App.  Cas.  743,  and 
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ambiguity  as  to  bo  iucapable  of  being  used  iu 
more  than  one  sense;  and  to  adhere  rifidly  to  i t^ 
htera  and  primary  meaning  in  all  cases  would  be 
to  miss  Its  real  meaning  iu  many.  If  «  literal 
meaning  had  been  given  to  the  laws  which  forbade 
a  layman  to  "lay  hands"  on  a  priest,  and  pun- 
»hed  all  wo  drew  blood  in  the  street,  the  layman 
who  wounded  a  priest  with  a  weapon  would 
not  have  fallen  within  the  prohibition,  and  the 
surgeon  who  bled  a  person  in  the  street  to 
save  h,s  w  „  j^^^^  ^^^^  j.^j^j^  ^^ 

ment(a)  Onahteral  construction  of  his  promise, 
Mahomed  II.'s  sawing  the  Venetian  governor-; 
body  in  two  was  no  breach  of  his  engagement 
to  spare  his  head;  nor  Tamerlane's  burying  alive 

blood  (A).  On  a  literal  construction,  Paches,  after 
mdncing  the  defender  of  Notium  to  a  parley  under 
a  promise  to  replace  him  safely  in  the  citadel 
claimed  to  be  within  his  engagement  when  he' 
detained  his  foe  until  the  place  was  captured,  and 
put  him  to  death  after  having  conducted  him  back 
to  it(c);  and  the  Earl  of  Argyll  fulfilled  in  the 
same  spirit  his  promise  to  the  laird  of  Glenstane, 

Direct  U.S.CMe  Co.  v.  Anglo-American  Telegrapk  Co.,  Id.  412- 
per  Jessel  M.E.,  Exp.  Walton,  17  Cli.  D.  740. 

(n)  1  Bl.  Comm.  61 ;  Puff.  L.  5,  o.  12  s  8 

(6)  Vattal,  L.  N.  b.  2,  s.  273. 

if)  Thuoyd.  3,  34;  Grote'8  Greece,  vol.  6,  chap.  50. 
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that  if  lie  would  surroudor  ho  would  seo  him  safe 
to  England ;  for  he  did  not  hang  him  until  after 
he  had  taken  him  safely  across  the  Tweed  to  the 
English  bank  (a). 

The  equivocation  or  ambiguity  of  words  and 
phrases,  and  especially  such  as  are  general,  is  said 
by  Lord  Bucon  to  be  the  great  sophism  of  soph- 
isms (h).     They  have  frequently  more  than  one 
equally  obvious  and  popular  meaning ;  words  used 
in  reference  to  one  subject  or  set  of  circumstances 
may  convey  a  meaning  quite  different  from  what 
the  same  words  used  4n  reference  to  another  set  of 
circumstances  and  another  object  would  convey. 
General  words  admit  of  indefinite  extension  or 
restriction,  according  to  the  subject  to  which  they 
relate,  and  the  scope  and  object  in  contemplation. 
They  may  convey  faithfully  enough  all  that  was 
intended,   and  yet  comprise  also  much  that  was 
not;    or,  be  so  restricted  in  merning  as  not  to 
reach  aU  the  cases  which  falj   within  the   real 
intention.    Even,  therefore,  wLare  there    is    no 
indistinctness  or  conflict  of  thought,  or  careless- 
ness of  expression  in  a  statute,  there  is  enough 

(o)  Burton's  So.  Crim.  Tr.  17.  ImmaturtB  puelUe,  quia  more 
tradito  ne/o.  euet  mrginea  strangulari,  viliala  prim  a  camifice  deiu 
>trangulat.,.  Suet.  Tiberius,  B.  61.  K.  other  instances  of  such 
frauds  collected  in  Grot,  de  jure  b.,  b.  2,  o.  16,  s.  5.  Va 
Herodotus,  iv.  154. 
(i)  Lord  Bacon,  Advancement  of  Learning,  b.  2. 
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iu  the  vaguouess  and  elasticity  inherent  iu  lan- 
guage to  r-mnt  for  the  difficulty  so  frequently 
found  m  a8r-.taining  the  meaning  of  an  enact- 
ment,  with  the  degree  of  accuracy  necessary  for 
determining  whether  a  particular  case  falls  within 
It.     J3ut  statutes  are  not  always  drawn  by  skilled 
hands,  and  they  are  lilways  exposed  to  the  risk 
of  alterations  by  many  hands  which    introduce 
different    styles    and    consequent    difficulties    of 
•nterpretation.    Nothing,  it  has  been  said  by  a 
great  authority,  is  so  difficult  as    to    construct 
properly  an  Act  of  Parliament ;   and  nothiu,,  so 
easy  as  to  pull  it  to  pieces  (a).     It  is  not  enough 
to  attain  to  a  degree  of  precision  which  a  person 
reading  in  good  faith  can  understand,  it  is  neces- 
sary to  obtain  a  degree  of  precision  which  a  person 
reading  in  bad  faith  cannot  misunderstand  (/;). 

The  literal  oonstruction  then,  has,  iu  general 
but/>rim,i/a«e  preference.  To  arrive  at  the  real 
iT'^aniDg,  it  is  always  necessary  to  get  an  exact 
conception  of  the  aim,  scope,  and  object  of  the 
whole  Act;  to  consider,  according  to  Lord 
Coke  (c),  1.  What  was  the  law  before  the  Act  was 
passed;    2.  What  was  the  mischief  or  defect  for 

(a)  Per  Lord  St.  Leonards,  aFlahertu  •  SIcDowell,  6  H  L 
Cas.  179;  Ta.  ^er  Bramwell  L.J.,  2  Q.  B.  D.  552-  2  C  P  n' 
496;  4Q.B.D.115.  ^^-l-  D. 

(I)  Per  Stephen  J.,  Ee  Cmtioni,  [1891]  1  Q.  B.  149. 

(o)  Beydon',  C<ue,  i  Bep.  7b;  MarthaUea  Cu,e.  10  Bep.  73a. 

I  a 

i.s.  3 
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wliicli  tlie  law  had  not  provided  ;  3.  iVliat  .emedy 
Parliament  has  appointed;  and  4.  The  reason  of 
the  remedy.  According  to  another  authority,  the 
true  meaning  is  to  be  found,  not  merely  from  the 
words  of  the  Act,  but  from  the  tause  and  necessity 
of  its  being  made,  which  are  to  be  ascertained 
not  only  from  a  comparison  of  its  several  parts, 
but  also  from  extraneous  circumstances  (a).  The 
true  meaning  of  any  passage,  it  is  said,  is  to  be 
found  not  merely  in  the  words  of  that  passage,  but 
in  comparing  it  with  other  parts  of  the  law,  ascer- 
taining also  what  were  the  circumstances  with 
reference  to  which  the  words  were  used,  and  what 
was  the  object  appearing  from  those  circumstances, 
which  the  Legislature  had  in  view  (ft).  Every 
clause  of  a  statute  should  be  construed  with  refer- 
ence to  the  context  and  the  other  clauses  of  the 
Act,  so  as,  so  far  as  possible,  to  make  a  consistent 
enactment  of  the  whole  statute  or  series  of  statutes 
relating  to  the  subject  matter  (c). 

As  regards  the  history,  or  external  circumstances 

(o)  Per  Turner  L.J.,  Bavlcim  v.  Qathercoh,  6  De  G.  M.  &  G. 
20,  citing  StradUng  v.  Morgan,  Plow.  204,  an  i  Eyilon  v.  Sludd,  Id. 
165. 

(i)  See  per  Lord  Blackburn,  Iliver  Wear  Com.  v.  Adammn, 
2  App.  Gas.  743 ;  and  per  Lord  Halsbury  1..C.,  Bmtman  Co. 
V.  Comptroller  of  Palentt,  [1898]  A.  C.  576. 

(c)  Per  Lord  Davey,  Canada  Sugar  Refining  Co.  v.  Sea , 
[1898]  A.  C.  741. 
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Which  led  to  the  outtctuient,  tho  general  role  which 
•H  apphcable  to  the  con.traction  of  all  other  iUct 
mentR  IS  equally  applicable  to  statutes  (a),  viz 
that  the  interpreter  should  so  far  put  y,„se,na 
he  position  of  those  whose  wonls  he  is  interpret- 
ing, as  to  be  able  to  see  what  those  words  relate 

In  1  77  ''''"^"""'  °^'^«  circumstances  or  .,r- 
rounding  facts  under  which  a  will  or  contract  was 
made  so  far  as  they  throw  light  on  the  matter  to 
Jhich  the  document  relates,  and  of  the  condition 
who  'Z°T'  ^""^^  "'  "«"""«  °^  '^^  P-on^ 

admitt  d  as  indispensable  for  the  purpose  not  only 
of  iden  ifyuig  such  persons  and  things,  but  also  of 
explaining  the  language,  whenever 'it  is  latently 
ambiguous  or  susceptible  of  va-  is  meanings  or 
hades  of  meaning,  and  of  apply,  ,  it  sensibly  to 
the  circumstances  to  which  it  relates  (6).    Thus, 

(o)  It  has  indeed  been  said  that  it  is  safer  i^  .K.t  ■     , 

Bowen  L.J.,  Lamploush  v.  Norton,  22  Q.  B.  D.  452 

W  Wjgrar,  :nt.  Wills,  Prop.  5,  cited  by  Lindley  L  J    Da,!. 
»ood  V.  MagrUac,  60  L.  J.  Ch.  8x7;    An>te!y.  mZ  1  H  !  N 

Chi;  I   « '"  ^-  ^- '''  ■'  ^'"""'■»»  ^-  ■^— ^^'  R  3 
V  ii' S'w  k  oirz*''"''^  ^-  '•  *  ^-  ^^^^  ''™- 

•'■''  *»  i^-  ■'■  ^x.  228 ,  Leu,,,  v.  G.  If.  ij.  Co.,  47  L.  J.  Q  b 
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when  a  Cliarter-Party  stipulates  that  "  detention 
by  ice  "  is  not  to  be  reckoned  among  laying  days, 
the  meaning  intended   by  this  term  cannot  be 
accurately  determined  without  that  knowledge  of 
the  circumstances  of  the  port  and  trade  which  the 
parties  possessed,  or  are  conclusively  presumed  to 
have  possessed;   and  evidence  of  these  circum- 
stances is  received  for  the  purpose  of  accurately 
construing  the   contract  (a).     When    a  vessel  is 
warranted  seaworthy,  the  meaning  must  vary  with 
the  nature,  not  only  of  the  vessel  but  of  the  voyage ; 
and  evidence  of  these  circumstances  is  admitted 
in  order  to  ascertain  the  precise  intention  of  the 
parties.    In  a  lease  of  a  house  with  a  covenant  to 
keep  it  in  teiiantable  repair,   it  is  necessary  to 
ascertain  whether  the  house  is  an  old  or  a  new 
one,  whether  it  is  a  tenement  in  St.  Giles's  or  a 
palace  in  Grosvenor  Square  ;  for  that  which  would 
be  a  repair  of  the  one,  might  not  be  so  of  the 
other  (6).     So,  on  the  sale  of  a  horse  warranted  to 
go  well  in  harness,  the  qualities  of  a  good  goer 

Langdale,  1  Ch.  D.  61 ;  Hill  v.  Crook,  L.  B.  6  H.  L.  283 ;  He 
Jameson,  77  L.  J.  Ch.  729 ;  ButUrley  Go.  v.  Neu,  HucknaU  Colliery 
Co.,  78  L.  J.  Ch.  63 ;  79  lb.  411. 

(a)  Budson  v.  EJe,  37  L.  J.  Q.  B.  166;  on  u,he.  Y.per  Esher 
M.E.,  Smith  V.  Boaario  Nitrate  Co.,  [1894]  1  Q.  B.  178;  la. 
Beha  v.  Burnete,  32  L.  J.  Q.  B.  207. 

(6)  GuUeridge  v.  Munyard,  1  Moo.  &  E.  336  ;  London  v.  G.  W. 
S.  Co.,  79  L.  J.  Ch.  622 ;  LurcotI  v.  Wakely  [1911]  1  K.  B.  900. 
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would  be  different  in  one  fit  to  draw  a  lady's 
carnage,  and  a  dray-horse  ;  and  it  would  therefore 
be  necessary  to  inquire  what  was  the  kind  of  horse 
which  was  the  subject  of  the  warranty  (a).  Where 
a  guarantee  is  worded  in  language  equal  y  appl! 
ab^e  to  a  past  and  to  a  future  credit!  eviLce  of 
he  state  of  the  dealings  of  the  parties  at  the 
bme  may  be  given  in  order  to  determine  which 
wasjhe    real    sense    in   which    they    used    the 

So,  in  the  interpretation  of  statutes,  the  inter- 
preter in  order  to  understand  the  subject  matter 
and  the  scope  and  object  of  the  enactment,  must, 

ordeftt7  .''T"'""  -»>''*  was  the  inischie 
or  defect  for  which  the  law  had  not  provided  •  that 
-.he  must  call  to  his  aid  all  thoL  extenlal  o 
historical  facts  which  are  necessary  for  this  pur 
pose,  and  which  led  to  the  enactment  (.),  and  for 
hese  he  may,  as  regards  ancie.t  statutes,  consult 
contemporaiy  or  other  authentic  works  and  writ- 

«.  a.  28 ,  Clapham  v.  Langlon,  34  L.  J.  Q  B  46 

W  ««J*W.v  5,™„   16L.J.EX.284;  Woo^  y.  PrleHner,  36 
^.  J.  tjx.  127.      la.  Laier  v.  Harden,  45  L.  J    Ch    SI'S-  7?„ 

p  trr  T'- "  '•  '■  '"• '''  ■■ """'-  ^-  «*--.  ^3  L.1: 

W  Oorham  v.  Exeter  (Bp.),  Eep.  by  Moore    d   462-  F 


I 


i  Hi    ! 

III  ■    n  i 


38 


INTEKl'BETATION   Of  STATUTES. 


ings  (a),  and  may  also  consider  whether  a  statute 
•was  intended  to  alter  the  law,  or  leave  it  exactly 
where  it  stood  before  (6).     In  his  celebrated  judg- 
ment in  the  Alabama  arbitration,  Cookbum,  C.J., 
showed,  by  a  reference  to  their  history,  that  both 
the  American  and  English  Foreign  Enlistment 
Acts  of  the  early  part  of  the  present  century  were 
intended,  not  to  prevent  the  sale  of  armed  ships 
to    belligerents,   but  to    prevent  American    and 
English  citizens  from  manning  privateers  against 
belligerents  (c).     5  Geo.  IV.  c.  113,  for  the  aboli- 
tion of  the  slave  trade,  was  construed  to  extend  to 
offences  committed  by  British  subjects  out  of  the 
British  dominions,  that  is,  on  the  West  Coast  of 
Africa,  by  the  light  of  the  notorious  fact  that  the 
crime  against  which  the  Act  was  directed,  was 
mainly,  if  not  exclusively  committed   there  (r/); 
though  it  may,  perhaps,  not  have  extended  to  our 
subjects  in  other  parts  of  the  world  beyond  our 
territories  (tf).      An   ordinance    of   the   colony  of 
Hong  Kong,  which  authorised  the  extradition  of 
Chinese  subjects  to  the  government  of  China,  when 
charged  with  "  any  crime  or  offence  against  the 

(o)  r.  Scad  V.  Lincoln  (Sp.),  62  L.  J.  P.  C.  1 ;  inf.  p.  96. 
(6)  Per  Cozens-Hardy  L.J.,  Sc  a  Debtor,   [1903]   1KB 
705. 

(e)  Supplement  to  the  London  Gazelle,  20  Sept.  1872,  p.  4135. 

(d)  B.  V.  Zulueta,  1  Car.  &  K.  215. 

(e)  Per  Bramwell  B.,  Santos  v.  Illidge,  8  C.  B.  N.  S.  861. 
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law  Of  China,"  was  construed,  either  by  reference 
to  the  circumstances  under  which  the  treaty  (which 
the  ordinance  enforced)  had  been  made  or  to  the 
geographical  relation  of  Hong  Kong  to  China,  as 
limited  to  those  crimes  which  all  nations  concur 
m  proscribing  (a).    An  Act  which  authorised  "  the 
Court  ■■  before  which  a  road  indictment  was  pre- 
ferred, to  give  costs,  was  construed  as  authorising 
the  judge  at  Nisi  Prius  to  do  so,  partly  on  thl 
ground  of  the  well-known  fact  that  such  indict- 
ments were  rarely  tried  by  the  Court  in  which 
they  were,  in  the  strict  sense  of  the  word,  "pre- 
ferred "(6).     In  construing  an  Extradition  Act 
the  terms  of  the  treaty  which  it  was  intended  to 
carry  mto  effect  should  be  considered,  as  the  two 
documents   ought    not  to    conflict;    accordincrly 
where  the   treaty    provided  that  no  extradition 
should  be  made  for  offences  committed  before  it 
came  into  operation,  the  Act,  though  silent  on  the 
point,  should  be  limited  in  the  same  way  {c). 

There  is  son-e  presumption  that  statutes  passed 
to  amend  the  law  are  directed  against  defects 
which  have  come  into  notice  about  the  time  when 
those  statutes  passed ;  and  on  the  ground  that 
s.   7,   Railway  &   Canal   Traffic   Act,    1854,   was 

(a)  A..a.  V.  Kmk.a.Sing,  L.  E.  5  P.  0.  179,  197  ;  int  p  373 
(i.)  R^  V.  PeMdge  12  L.  J.  Q.  B.  47,  259.     F«.  PhilH,,.  y. 
Itiea,  59  L.  J.  Q.  B.  400. 
(c)  33  &  34  Vicb.  c.  52 ;  B.  v.  WiUon,  3  Q.  B.  D.  42. 
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passed  to  oorreoi,  a  state  of  the  law  brought  into 
notice  by  a  legal  warfare  which  had  been  waged 
about  negligence  only,  the  reference  in  that 
section  to  losses  of  goods  "occasioned  by  the 
neglect  or  default  of"  such  company  or  fts 
servants,  has  been  held  not  to  extend  to  a  loss 
by  the  theft  of  a  servant  of  the  company  without 
negligence  on  their  part,  that  not  being  a  loss  by 
neglect  or  default  on  their  part  (a). 

Again,  on  the  ground  that  it  was  to  prevent 
delay  and  costs  that  the  Legislature  enacted  in 
8.  4,  Arbitration  Act,  1889,  that,  "  before  delivery 
of  any  pleadings  or  taking  any  other  steps  in  the 
proceedings,"  any  party  may  apply  to  the  Court 
to  stay  the  proceedings,  it  was  held  by  the  House 
of  Lords,  that  a  defendant  who  had  taken  out  a 
summons  and  obtained  an  order  for  further  time 
for  delivering  his  defence  had  taken  a  "stop" 
within  the  section  (b). 
The  external  circumstances  which  may  be  thus 

(a)  17  &  18  Vict.  0.  31 ;  Sham  v.  0.  W.  R  Co.,  [1894]  1  Q.  B. 
373. 

(6)  52  &  53  Vict.  o.  49 ;  Ford'»  Hotel  Co.  v.  Bartletl,  [1896"i 
A.  C.  1.  Sv.  aappell  V.  North,  60  L.  J.  Q.  B.  554,  and  Srightol 
Marine  Co.  v.  Woodhoiue,  62  L.  J.  Ch.  697;  County  Theatre,,, 
Ltd.  V.  Knotde>,  71  L.  .T.  K.  B.  351.  But  the  mere  filing  of 
affidavits  in  answer  to  a  motion  for  a  Beceiver  is  not  "  a  step  in 
the  proceedings  "  within  the  section,  Zalinoffv.  Hammond,  67  L.  .J. 
Ch.  370,  nor  is  a  mere  request  for  a  Statement  of  Claim,  Joes  v. 
Williams,  63  L.  J.  Ch.  521, 
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referred  to,  do  not  however  justify  a  departure 
from  every  meaning  of  the  language  of  the  Act. 
rhe  r  function  is  limited  to  suggesting  a  key  to 
the  true  sense,  when  the  words  are  fairly  open  to 
more  than  one,  and  they  are  to  be  borne  in  mind, 
with  the  view  of  applying  the  language  to  what 
was  intended  and  of  not  extending  ft  to  what  wa 
not  intended  («). 

It  has  been  said  that  unless  for  some  special 

mport,  or  employs  words  of  technical  meaning 
the  pre-existing  law  is  not  to  be  taken  into  con 
sideranon  m  construing  a  Codifying  Act    which 
.mphes  not   only  the    collection,    but    L  ^ol 
respects  the  alteration  of  the  la;  (.).    L^n 
Act,    n  the  main,  expresses  in  abstract  proposi- 
.ons  the  conclusions  of  law  or  equity  which  have 
been  reached  by  the  Judicature"  J,,  Billslf 
Exchange  Act,  1882,  and  Sale  of  Goods  Ac!  1893 
In  relation  to  the  latter,  Cozens-Hardy,  M  B  Z' 
recently  said  :  "  I  rather  deprecate  the  citaVion  of 
ear  her  decisions.     The  object  and  intent  of  the 
^atute  was  no  doubt  simply  to  codify  the  un 
written  law  applicable  to  the  sale  of  goods     but 
-  so  far  as  there  is  an  express  statufor;  eLacl 

and  S.  V.  Langriville,  54  L.  J.  Q  B  124  ' 

A.?,  ill  "^'^  ''^"°''''"'  **■  "^  ^"O'-'"  V.  Va^Uano,  [1891] 
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ment,  that  alone  must  be  looked  at  and  must 
govern  the  rights  of  the  parties,  even  though  the 
section  may,  to  some  extent,  have  altered  the 
prior  Common  Law  "  (a).  Yet  counsel,  and  evet 
eminent  judges,  will  refer  to  the  earlier  decisions 
if  only  for  elucidating  an  argument  (b).  And, 
indeed,  as  regards  a  Consolidation  Act — ex,  gr. 
Companies  (Consolidation)  Act,  1908 — if  it  re- 
enacts,  with  a  like  context,  a  word  or  phrase  in 
one  of  the  Acts  consolidated  which  has  received 
judicial  interpretatipn,  that  interpretation  will, 
generally,  be  applicable  to  the  same  word  or 
phra  9  in  the  Consolidation  Act  (c). 


Eeference  has  been  occasionally  made  to  what 
the  framers  of  the  Act,  or  individual  members  of 
the  Legislature  intended  to  do  by  the  enactment, 
or  understood  it  to  have  done.  Chief  Justice 
Hengham  said  that  he  knew  better  than  counsel 
the  meaning  of  the  2d  Westminster,  as  he  had 
drawn  up  that  statute  (<.')•  Lord  Nottingham 
claimed  that  he  had  some  reason  to  know  the 

(«)  Briitol  Tramways  Co.  v.  Fiat  Motors,  79  L.  J.  K.  B.  1109. 
(5)  V.  jdgmt.  of  Farwell  L.J.,   (VaiJi.  v.  Pratt,  79  L  J.  K.  B. 
1023. 

(c)  Vh.  Cases  cited  pp.  96,  97,  inf.  Ta.  per  Hamilton  J., 
British  Association  of  Glass  Bottle  Manufacturers  v.  Neltleford, 
Times,  i  .July,  191i. 

(d)  Year  Book  of  33  Ed.  I.  M.  Term.  (Bolls  Ed.)  82. 
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meaning  of  the  Statute  of  Frauds,  because,  he 
said,  It  had  had  its  first  rise  from  him,  he  havinir 
brought  it  into  the  House  of  Lords  (a).     Lord 
Kenyon  supported  his  construction  of  9  Anne 
c.  20,  by  the  argument  that  so  accurate  a  hiwver 
as  Mr.  Justice  Powell,  who  had  drawn  it,  never 
would     have    used    several    words    where    one 
sufficed  (I.).    Lord  Field  refers  to  the  improbability 
that  the  eminent  lawyers  who  framed  the  Judi- 
cature  Act,  1876,  would  not  have  made  a  certain 
exception  if  they  intended  it  (c).     Lord  Halsbury 
has,  however,  on  more  than   one   occasion,  said 
that  the  worst  person  to  construe  a  statute  is 
the  person  who  is  responsible  for  its  drafting,  for 
he  IS  much  disposed  to  confuse  what  he  intended 
to  do  with  the  effect  of  the  language  which  in  fact 
he  has  employed  (d).     Yet,  in  determining  the 
meaning  of  the  rubric  on  vestments  in  the  Prayer- 
book  (enacted  by  the  Uniformity  Act,  13  &  14 
Car.  n.  c.  4),  the  Privy  Council,  in  one  Eccle- 
siastical case,  referred  to  the  introduction  of  a 
proviso  by  the  Lords  in  that  Act,  and  its  rejection 
by  the  Commons,  and  to  the  reasons  assigned  by 
the  latter,  in  the  conference  which  ensued,  for  the 
rejection,  as  an  indication  of  the  intention  of  the 

(o)  V.  Ath  V.  Abdy,  3  Swanst.  664. 
(h)  S.  V.  Wallia,  5  T.  E.  379. 

(c)  Bell-Cox  V.  Htthci,  GO  L.  ,7.  Q.  B.  89. 

(d)  Uihhr  V.  Dexler,  71  L.  J.  Ch.  781. 
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Legislature  (a) ;  and  in  another,  to  a  discnssion 
between  the  bishops  who  framed  or  revised  the 
rubric  and  the  Presbyterian  divines  at  the  Savoy 
Conference  in  1662,  as  showing  the  meaning 
attached  to  it  by  the  former  (A).  Lord  Westbury, 
when  Chancellor,  referred  to  a  speech  made  by 
himself,  as  Attorney-General,  in  the  House  of 
Commons,  in  1860,  in  introducing  the  Bankruptcy 
Bill,  which  was  passed  into  law  in  the  following 
year;  and  one  of  his  reasons  in  favour  of  the 
construction  which  he  put  on  the  Act  was  that  it 
tallied  best  with  the  intention  which  the  Legisla- 
ture (that  is,  the  three  branches  of  the  Legislature) 
might  be  presumed  to  have  adopted,  as  it  was  the 
ground  on  which  application  had  been  made  to 
one  of  the  three.  But  he  observed,  at  the  same 
time,  that  he  had  endeavoured,  in  forming  his 
opinion,  to  divest  his  mind,  as  far  as  possible,  of 
all  impressions  received  from  the  past,  and  to 
consider  the  language  of  the  Act  as  if  it  had  been 
presented  to  him  for  the  first  time  in  the  case 
before  him  (c).  The  reports  furnish  other  in- 
stances (rf).    But  it  is  unquestionably  a  rule  that 

(a)  Bebbert  v.  Purchaa,  40  L.  J.  Ecc.  33. 
(6)  Bidadale  v.  Clifton,  46  L.  J.  P.  C.  27.     Y.  inf.  pp.  493- 
495. 

(c)  He  Men,  31  L.  J.  Bank.  89. 

(d)  Ex.  gr.  per  Halo  C.B.,  Bedworlh  v.  Jacktun,  Hard.  318 ; 
MeMttsler  v.  Lmnax,  2  Myl.  &  K.  32  ;   Monmey  v.  lemay,  3  H.  & 
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What  may  be  called  the  parliamentary  histon.  of 
an  enactment   is  „ot  admissible  to  explain  its 

a«  the  language  of  the  three  Estates  of  the  realm, 
and  the  meaning  attached  to  it  by  its  framers  o^ 
by  individual  members  of  one  of  those  Estates 
cannot  control  the  construction  of  it  (A).  Indeed 
he  inference  to  be  drawn  from  comparing  the' 
language  of  the  Act  with  the  declared  intention 
of  Its  framers  would  be  that  the  difference  between 
tUe  two  was  not  accidental  but  intentional  (c) 
Accordingly,  the  Dower  Act,  1833,  3  &  4  Will  IV 

»lVj°^'  r.?""''™"^  *°  ^PP^y  '°  gi^yelkmd  lands," 
although  this  was  avowedly  contrary  to  the  inten- 
t.on  of  he  real  property  commissioners  who 
prepared  that  Act;  for  they  stated  in  their  report 
that  It  was  their  intention  that  it  should  not 
extend  to  lands  of  that  tenure  (./).  Sir  Francis 
Moor,  who  drew  the  Statute  of  ciaritable  Z! 

LTM7^;.7i:,f  """'""''■  ''  ^-  '■  ^"^  »3 ;  Bu^n  V. 

fii"^  ^'  °^f  •^''  ^"-  ■«•  V.  Bert/ord  College,  47  L  J   Q  B 

bLz.7:s  '"■  '■■'■  '■  *•"-'• '  ^•"^'  -^.  - - 

c™.™»,  2  My..  .  K.  289;  ^e^J;  ,,  ^1^1  cZul  I 

W  Per  TiDdal  C.J.,  Salheld  v.  John,ton,  2  C.  B  7S7 
(<i)  Farle)  v.  Bouham,  30  L.  J.  Ch.  239. 


I   ! 
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43  Eliz.  c.  4,  says,  in  his  reading  on  it,  that  u 
gift  of  lands  to  maintain  a  chaplain  or  minister  for 
divine  service,  or  to  maintain  schools  for  cate- 
chising, was  not  within  its  meaning,  having  been 
intentionally  omitted,  lest  they  should  be  con- 
fiscated; since  religion  being  variable  according 
to  the  pleasure  of  succeeding  princes,  that  which 
was  orthodox  at  one  time  might  be  superstitions 
at  another,  and  so  be  forfeited  (a) ;  but  such 
devises  were  nevertheless  afterwards  hrld  to  fall 
within  the  Act  (A).  So,  what  took  place  before 
the  committee  cannot  be  invoked  for  putting  a 
constmotion  on  a  private  Act  {c).  But  for  the 
purpose  of  construing  it  the  Court  would  be  at 
liberty  to  consider  the  position  of  the  parties 
concerned,  and  whether  they  could  or  could  not 
have  been  before  the  committee,  and  may  come 
to  the  conclusion  that  a  particular  clause  must 
have  been  inserted  on  the  application  of  a  party 
who  was  present,  and  for  the  protection  of  his 
interests  alone  (d),  and  as  giving  him  such  an 

(a)  Duke,  Char.  Uses,  125. 

(b)  Id.  134,  Penttred  v.  Payer,  Id.  381 ;  Orievet  v.  Cage,  i  Bro. 
C.  C.  67. 

(c)  Steele  V.  MiiUand  B.  Co.,  L.  H.  1  Ch.  282;  per  Lord 
Alverstone,  C.J.,  li.  v.  Manchetler  Corp.,  80  L.  J.  K.  B. 
265. 

(rf)  Taff  Vale  It.  Co.  v.  l)am>,  [1894]  1  Q.  B.  44,  Sv.  [1895] 
A.  C.  542,  where  the  decision  is  reversed. 


THK  OOSTKXT.  ^w 

iTnT  *"  \?"""'  *•""  *"  "  "■""J""""  to  compel 
compliance  therewith  (a).  ' 

have""!!'!;'""  V"'  ■■'""  '"'«"°"""'<'<«'  which 

Z:  Tv       ?'""'""■  ^'"•"""'"noes,  been  some- 

me"  taken  into  consideration  in  construing  a 

statate.  consists  of  acts  done  under  it,  for  usace 

my  determine  the  meaning  of  the  ^uagTa 


SiSCTION   IV.--THE   CONTEXT-EABLIEB  A.-,   LAT.n 
ACTS — ANALOGOUS   ACTS. 

Pa8sin,^  from  the  external  history  of  the  statute 
to  Its  contents,  it  is  an  elementary  rule  that  con! 

nd"  nJor  *°  ''  ""''  "'  ^"  ^•^^  P-*«  'o,etZ, 

posua,  judaare  vel  respondere  (d).  Such  a  survey  is 
often  indispensable,  even  when  the  words  arlth! 
pla.nest(e,;forthe  true  meaning  Of  :y;::jj: 

(a)  S.  V.  ManchnUr  Corp.,  80  L.  J.  K    B    9r,<l      A     .      , 
pn.cip.»  for  oon.trui.g  .Teh  Causes,  ^inf  ppV^e^  "'^ 

(e)  Per  Lord  Esher  M.B  and  Frv  T  T    r 
I'-  Co.  V.  2r„oW...  20  Q.  B  D  39I  "  ""'''*'*• 
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is  that  \,liioh  (being  pormisRible)  best  karmoDises 
with  the  subject,  and  with  every  other  passage  of 
the  statute.  If  one  section  of  an  Act,  for  instance, 
required  that  "  notice "  should  be  "  giren,"  a 
verbal  notice  would,  generally,  be  sufficient ;  but 
if  another  section  provided  that  it  should  be 
"  served  "  on  a  person,  or  "  left  "  with  him,  or  in 
a  particular  manner  or  place,  it  would  obviously 
show  that  a  written  notice  was  intended  (a). 
Sec.  2,  Prescription  Act,  1832,  2  &  3  Will.  IV. 
c.  71,  in  protecting  stated  easements  from  distr  b- 
auce  after  certain  periods  of  enjoyment,  uses  an 
expression  which  unambiguously  includes  all  such 
easements,  that  is,  those  in  gross  as  well  as  those 
appurtenant.  But  s.  5,  which,  in  providing  a  form 
of  pleading  to  be  applicable  to  all  rights  within  the 
Act,  gives  a  form  which  could,  from  its  nature, 
be  applicable  onl>  to  rights  appurtenant,  shows 
that  the  wide  expression  in  the  earlier  section  was 
used  in  the  restricted  sense  of  a  right  appurte- 

(a)  43  &  44  Viot.  o.  42 ;  2  W.  &  M.  o.  6 ;  Moyh  v.  Jenlitu, 
51  L.  J.  Q.  B.  112;  Wilmt  v.  Nigiiingale,  70  B.  B.  7l4( ;  X.  v. 
S*ttr»i«r,  65  L.  J.  M.  C.  163.  V.  Exp.  Portingell,  61  L.  J.  M.  C. 
1.  V/.  Workmen's  CompeDsation  Act,  1906,  b.  2,  providing 
that  Notice  of  accident  is  to  be  "  given  "  ;  which,  on  the  context, 
imports  that  the  Notice  is  to  r.e  in  writing  [Hughei  v.  Coed  Talon 
Colliery  Co.,  78  L.  J.  K.  B.  539),  whilet  the  Claim  Vfhioh,  under 
the  same  section,  has  to  be  "  made,"  may  be  oral  {Lowe  v.  Myem, 
75  L.  J.  K.  B.  651),  and  need  not  be  for  a  specific  sum  {Thompton 
V.  GooM,  79  L.  J.  K.  B.  906). 
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M  inoludjng  manors,  meg.nages,  and  all  other 
here  Uaments.  both    corporeaf  a'ud   i„c„  pota 
except  H,.oh  as  are  not  liable  to  dower,  was  held  no 
to «ol«de copyhold  lands;  because  s. 0.  which  pro 

when     the  deed  "  by  which  the  land  was  conveyed 

l„t*\  "   .'   K  """"'''"'  "  -J^^la'ation  to  that 
effec  ,  showed  that  only  lands  which  were  trans- 

rable  by  deed  were  within  the  contemplation  of 
the  Leg.slature(*).  So  a  colonial  statnte  which 
;:  '^""■•"^  .""^  "^o"*"'  to  file  particulars  of  the 

personal  estate  "  of  the  testator  was  held  to  refer 
to  such  personal  estate  only  as  w.^  held  by  the 
testator  m  the  colony,  it  h.ing  clear  that  in  othe 
partsof  the  context  a  number  of  similar  expres. 
sions  had  to  be  subjected  to  limitations  or  qualifl. 
cations  of  the  same  nature.  One  of  the  safest 
guides  It  was  said,  to  the  construction  of  sweeping 
general  words,  which  are  difficult  to  apply  in  their 
full  literal  sense,  is  to  examine  other  words  of  Se 

hSV  *^'  "T  ^"^*^""'«'>t.  '">d  to  see  what 
imitat  ons  must  be  imposed  on  them ;  and  if  it  is 
found  that  a  number  of  such  expressions  have  to 
be  subjected  to  limitations  and  qualifications,  and 

(«)  SkMleworth  V.  Le  Fleming,  34  L.  J.  C.  P.  309 
{fi)  Smith  V.  Adanu,  24  L  J    Ch    9'ia  ■    d     j    „ 
^-  J.^Oh.  123.     Cp.  Doe  V.  Waterhm,  23  I.  ...  328 ;  int.  p.  128. 
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that  saoh  lituitatious  aud  qualifications  are  of  the 
same  nature,  that  forms  a  strong  argument  for 
subjecting  the  expression  in  dispute  to  a  like 
limitation  and  qualification  {a).  Where  one  section 
of  an  Act  empowered  the  Board  of  Trade,  when 
it  had  "reason  to  believe"  that  a  ship  could  not 
go  to  sea  without  serious  danger  to  human  life,  to 
detain  it  for  survey ;  and  another  gave  the  ship- 
owner a  right  to  compensation  if  it  appeared  that 
there  was  not  reasonable  cause  for  its  detention, 
by  reason  of  the  condition  of  the  ship  or  the  act 
or  default  of  the  owner  ;  it  was  held  that  the  latter 
section  so  modified  the  sense  of  the  earlier  one, 
that  the  Board  of  Trade  would  be  liable  to  com- 
pensate the  owner,  though  it  had  reasonable 
ground  for  belief  when  it  ordered  the  detention, 
if  it  appeared  from  the  evidence  at  the  trial  that 
a  person  of  ordinary  skill  would  have  thought  that 
there  was  no  reasonable  ground  for  detention  (b). 

So,  where  one  section  of  25  &  26  Vict.  c.  102, 
enacted,  that  if  "  any  building  "  projecting  beyond 
the  general  line  of  the  street  was  pulled  down,  the 
Board  of  Works  might  order  it  to  be  set  back, 
giving  compensation ;  and  the  next  section  enacted 
that  under  certain  circumstances  "no  building" 
should  be  erected  in  any  street,  without  the  con- 
sent of  the  Board,  beyond  the  general  line ;  the 

(a)  Blurlwoad  v.  /.'.,  52  L.  J.  P.  C.  10. 

(fc)  'rimnptun  v.  Famr,  51  L.  J.  Q.  B.  034. 


THE   CONTEXT. 


51 


la  ter  section  which,  ^.r  se,  would  have  included 

fine     bT;H  "r  '""  ""^  ''^^  ^"^«  °>-  °''^'  --  -- 
which  r.  IT  *°  ^""•'"''^^  «^««'«d  on  land 

sec  on  o'f         A  ?"'"'"  ^"^^*  (">•    ^^^^^  °- 
eo  ion  of  an  Act  iinposed  .  penalty  for  selling 

fact   «T  H    7?'  "  ''''"'''  °'  '°°^  -^-'^  -e  in 
fact   adulterated;    and   another  declared  that  a 

person  who  sold  an  article  of  food  "knowing  tt 
to  have  been  mixed  with  another  substance  to 
increase  its  bulk  or  weight,"  and  did  not,  in  selling 
It  dclare    he  admixture  to  the  purchaser,  shouH 
be  deemed  to  have  sold  an  adulterated  art/cle,  the 
different  wording  of  the  two  sections  showed  that 
under  the  former  the  seller  would  be  liable  though 
he  was  ignorP.  t  of  the  adulteration  (A).     A  provi- 
sion ,„  an  Enclosure  Act  which  reserved  to  the 
ord  his  right  to  minerals,  and  to  work  them  as 
fully  as  If  the  Act  had  not  been  passed,  and  with- 
out paying  compensation,  is  materially  limited  by 
a  direction  that  "  highways  should  be  set  out  over 
the  land    ;  for  this  latter  provision  would  preclude 
him  from  working  the  minerals  under  the  high- 

(«)  Lord  Auckland  v.  We.tmmter  Board  of  Works,  ilL.J  Cb 
723,  Wendonv.L.  C.  C,  63  L.  J.  M   C   117     r„  m   • 
S.MaryM,o.,,,,  ..  J.  C..  601.     T.  l^^og;  t'S  ^ 
607;  lam,  y.  L.  C.  C,  64  L.  J.  M.  C  262 

in/''i  Zt  Vr  "- '"  •  ^"''"""''  "  ■^'^"^'  *2  ^-  J-  M.  C.  132, 
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ways  without  leaving  adequate  support  (a).  One 
section  of  the  Companies  Act,  1862,  which  enacted 
that  where  a  company  was  being  wound  up  by  the 
Court,  or  under  its  supervision,  any  distress  or 
execution  put  in  force  against  the  property  of  the 
company  after  the  commencement  of  the  winding- 
up  "  shall  be  void  to  all  intents,"  was  so  modified 
by  another  which  enacted  that  when  an  order  for 
winding-up  had  been  made,  no  action  or  other 
proceeding  should  be  proceeded  with  against  the 
company,  except  with  the  leave  of  the  Court,  that 
its  true  meaning  and  eifect  was  only  to  invalidate 
the  proceedings  which  it  pronounced  void,  when 
the  Court  did  not  sanction  them  (A).  Clause  21 
in  the  Schedule  to  the  Ballot  Act,  1872,  which  in 
express  terms  requires  the  presiding  officer  at  each 
station  to  exclude  all  persons  except  the  clerks, 
the  agents  of  the  candidates,  and  the  constables 
on  duty,  was  found  to  include  also  the  candidates 
themselves  in  the  exception,  since  a  subsequent 
clause  (51)  provides  that  a  candidate  may  be 
present  at  any  place  at  which  his  agent  may 
attend  (u).  The  words  of  s.  1,  Fine  Arts  Copyright 
Act,  1862,  which  give  to  the  author  of  every 
original  painting  the  sole  and  exclusive  right  of 

(o)  Benjkldaide  Local Boardv.  Cotuett  Iron  Co.,  47  L.  J.  Ex.  491. 
(6)  Be  London  Cotton  Co.,  35  L.  J.  Ch.  425.     T.  now  88.  140, 
142,  Companies  (Consolidation)  Act,  1908. 
(c)  Clemealson  V.  Mason,  44  L.  J.  C.  P.  171. 
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copying,  engraving,  reproducing,  and  multiplying 
such  painting,  and  the  design  thereof,  by  any 
means  and  of  any  size,  are  seen  to  be  inapplicable 
to  a  representation  of  a  painting  by  a  tableau  vivant, 
when  reference  is  made  to  subsequent  sections, 
which  e.  power  the  owner  of  the  copyright  to 
obtain  a  forfeiture  of  the  piratical  imitations  (a). 
In  all  these  instances,  the  Legislature  supplied  in 
the  context  the  key  to  the  meaning  in  which  it 
used  expressions  which  seemed  free  from  doubt  • 
and  that  meaning,  it  is  obvious,  was  not  that 
whwh  hterally  or  primarily  belonged  to  them. 

Where  the  later  of  two  Acts  required  that  it  and 
the  earlier  Act  should,  so  far  as  was  consistent 
with  their  tenor,  be  construed  as  one,  an  enact- 
ment m  the  later  statute  that  ro-^hing  in  it  should 
include  debentures  was  held  to  extend  to  exclude 
debentures  from  the  earlier  one  also(i).  It  has 
been  observed,  however,  that  when  ar  Act  em- 
bodies several  distinct  Acts,  one  part  throws  no 
further  light  on  the  other  parts  than  would  be  oast 
upon  them  by  separate  and  distinct  enactments  to 
the  same  effect  (c). 

(«)  25  &  26  Vict.  c.  68 ;  Hanfylaengl  v.  E,nfire  Palacr,  [1894] 
^i^b.l;   Vf.  Hanfstaengl  v.  Batnea,  64  L.  J  Ch  81 

L.j!£l9l'  '''"'""°"'    ^'  ^'  ■'■  ^-  ^-  ^**='-^"'^'-  ^""''  «° 
(c)  Per  Turner  L.J.,  Cope  v.  Boltertu,  i  K.  &  J    367      As  to 
.ncorpomting  Acts  in  others,  V.  Kn,U  v.  To.se.  24  Q.  B.  D.  186, 
uy*.     Vf.  inf.  p.  498  et  seq. 
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Where  a  single  section  of  an  Act  is  introduced 
into  another  Act,  it  must  be  read  in  the  sense 
which  it  bore  in  the  original  Act  from  which  it  is 
taken,  and  consequently  it  is  legitimate  to  refer 
to  all  the  rest  of  that  Act  in  order  to  ascertain 
what  the  section  meant,  though  those  other  sec- 
tions are  not  incorporated  in  the  new  Act  (a). 

Probably,  the  rule  as  to  the  exposition  of  one 
Act  by  the  language  of  another  is  best  and  i..  «t 
comprehensively  laid  down  in  the  broad  statement 
of  Lord  Mansfield,  thus :  "  Where  there  are  dif- 
ferent statutes  in  pari  materia,  though  made  at 
different  times,  or  even  expired  and  not  referring 
to  each  other,  they  shall  be  taken  and  construed 
together,  as  one  system  and  as  explanatory  of  each 
other  "  (J). 

For  instance,  a  bye-law  which  authorised  the 
election  of  "  any  person  "  to  be  Chamberlain  of 
the  City  of  London  would  be  construed  so  as  to 
harmonise,  and  not  to  conflict,  with  an  earlier  one 

(o)  Per  Lord  Blaokbvim,  Mayor  of  Portmouth  v.  Smith,  10 
App.  Cas.  371. 

(i)  S.  V.  Loxdale,  1  Burr.  447,  adopted  in  the  C.  A.,  Gold- 
imilhs  Co.  V.  Wyalt,  76  L.  J.  K.  B.  169;  but  in  B.  r.  Tillerton, 
[1895]  2  Q,  B.  67,  Lord  Eussell  of  Killowen,  C.J.,  observes  that 
"  it  is  proper  to  refer  to  earlier  Acts  in  ^ari  materia  only  where 
there  is  an  ambiguijy."  Yh.  per  Cotton  L.J.,  Sutton  v.  Sutton, 
52  L.  J.  Ch.  337,  cited  by  Sray  J.,  Shaw  v.  Crompton,  80 
L,  J.  K.  B.  56 ;  MeWilliam  v.  Adarm,  1  Macq.  H.  L.  136,  per 
Lord  Truro. 
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which  limited  the  appointment  to  persons  pos- 
sessed of  a  certain  qualification,  and  "  any  person  " 
would  be  understood  to  mean  only  any  eligible 
person  (a).     Where  a  question  arose  as  to  whether 
the  Admiralty  Conrt  Act,  24  Vict.  c.  10,  which 
gives  that  Court  jurisdiction  over  any  claim  for 
"damage"  done  by  any  ship,   included  injuries 
done  to  persons  by  collision ;  one  reason  for  decid- 
ing in  the  negative  was  that  in  other  Acts  in  pari 
materid,  loss  of  life  and  personal  injury,  on  the  one 
hand,  and  loss  and  damage  to  ships  and  other 
property,  on  the  other,  appeared  invariably  treated 
distinctly,  and  the  word  "  damage  "  was  nowhere, 
in  them,  apphed  to  injuries  to  the  person  (6).     So, 
the  expression  "  possession  "  in  s.  26,  Representa- 
tion of  the  People  Act,  1832,  which  enacts  that  no 
person  shall  be  registered  in  respect  of  his  estate 
or  interest  in  land  as  a  freeholder,  unless  he  has 
been  "  in  actual  possession  "  of  it  for  six  months, 
was  construed  in  the  same  sense  as  in  the  Statute 
of  Uses,  which  declares  that  the  person  who  has 
the  use   of  the  land  is  to  be  deemed  in  lawful 
"possession  "  of  it;  and  consequently  the  grantee 
of  a  rent-charge  by  a  conveyance  operating  under 
the  latter  statute  was  held  to  be  in  possession  of 

(a)  Tuhm-co  Pipe  Makers  v.  Wooilwffe,  7  B.  &  C.  838,  over- 
ruling Oxford  V.  WiMjuose,  3  Lev.  293. 

(h)  Smith  V.  Brown,  40  L.  J.  Q.  15.  21 1 ;  Hnmrd  v.  The  Vera 
Cruz,  54  L.  J.  P.  D.  *  A.  9,  inf.  p.  287. 
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it,  withiu  th.>  meaning  of  the  Eepresentation  of 
the  People  Act,  1832,  from  the  date  of  the  execu- 
tion of  the  deed  (a) ;  though  a  grantee  under  a 
common  law  conveyance  would  not  be  in  posses- 
sion, within  the  same  Act,  until  he  had  received  a 
payment  of  the  rent-charge  («).    The  Eepresenta- 
tion of  the  People  Act,  1867,  30  &  31  Vict.  c.  102, 
which  requires,  as  a  qualification,  that  the  voter 
shall  have  paid  all    poor  rates  (c)   which    have 
become  payable  by  him  up  to  the  preceding  6th  of 
January,  was  construed  by  the  light  of  the  earlier 
enactments  on  the  same  subject,  as  confined  to 
rates  made  after  the  Sth  of  January  of  the  preced- 
ing, and  payable  up  to  Sth  of  January  of  the 
qualifying,  year(rf).    Sec.  113, 12  &  13  Vict.  c.  106, 
which  directed  the  discharge  of  a  bankrupt  who 
has  been  arrested  for  debt  in  coming  to  surrender, 
on  production  of    the  order  of  protection,   and 
imposes  a  penalty  on  "any  officer"  who  "detains" 
him,  was  construed  (by  reference  to  6  Geo.  II. 
c.  3,  s.  5,  which  imposed  a  penalty  on  the  officer 
who  arrested  a  bankrupt  under  such  circumstances) 

(a)  Heeli,  v.  Slain,  3i  L.  J.  C.  P.  88;  Hadfi,m  Ca,e  42 
L.  J.  C.  P.  14C. 

(i)  Murray  v.  Thomilaj,  69  B.  E.  477;  Orme',  Case,  L.  E 
8  C.  P.  281. 

(c)  As  to  the  meaning  of  "  poor  rate,"  see  A»h  v.  Siclwll, 
[1905]  1  K.  B.  139. 

(</)  Cull  V.  AtiHlin,  41  L.  J.  C.  P.  153. 
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-is  applying  only  .o  the  officer  who  made  the 
arrest  but  not  to  the  jailer  who  detained  him  (a). 

Isot  only  may  the  later  Act  be  construed  by  the 
ight  of  the  earlier,  but  it  sometimes  furnishes  a 
legislative  interpretation  of   the  earlier.      Thus 
chapter  23  of  Magna  Charta  (9  Hen.  III.),  which 
provides  that  "  aU  weirs  shall  be  put  down  through 
Thames  and  Medway,  and  through  all  England, 
except  by  the  sea-coast,"  was  held  to  apply  only 
to  navigable  rivers,  because  25  Ed.  III.  and  other 
subsequent  statutes  spoke  of  it  as  having  been 
passed  to  prevent  obstruction  to  navigation  (4). 
To  determine  the  meaning  of  the  word  "broker" 
in  6  Anne,  c.  16,  the  Bubble  Act  (6  Geo.  I.  c.  18) 
passed  twelve  years  later,  was  referred  to,  where 
the  same  term  was  used  (.).    In  s.  299,  Merchant 
Shipping  Act,  1864,  which  enacted  that  damage 
arising  from  non-observance  of  the  sailing  rules 
should  prmAjacie  be  deemed  to  have  been  occa- 
sioned  by  "the  wilful  default"  of  the  person  in 
charge  of  the  deck,  the  expression  "  wilful  default  " 
was  construed   by  the   light  of    the    later  Act, 
-o  &  26  Vict.  c.  63,  s.  29  of  which  declares  that  the 
ship  which  occasioned  the  collision  shall  be  deemed 

(«)  Myen  v.  Vellch,  38  L.  J.  Q.  B  316 
105;  CalUs  on  Sewers,  258  J   ,  o,  i..  .,.  y.  u. 
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to  be  "  in  fault,"  as  including  a  negligent  as  well 
as  a  criminal  fault  (a).  But  where  one  Act  (1  &  2 
Vict.  c.  110,  8.  18)  gave  the  effect  of  judgments  to 
rules  of  Court,  for  the  payment  of  money,  and  a 
later  one  (Common  Law  Procedure  Act,  IS-W, 
s.  CO)  authorised  creditors  who  obtained  judgment 
to  recover  the  amount  by  the  new  process,  which 
it  introduced,  of  foreign  attachment,  it  was  held 
that  this  remedy  did  not  apply  to  rules  of  Court, 
the  object  of  the  .former  Act  appearing  to  be 
merely  to  give  to  rules  the  then  existing  remedies 
of  judgment:,  and  of  the  latter,  to  confire  the  new 
remedy  to  judgments  in  the  s'  'ot  acceptation  of 
the  term  (A). 

General  rules  and  forms  made  under  the  authority 
of  an  Act  which  enacted  that  they  should  have  th  ^ 
same  force  as  if  they  had  been  included  in  it  have 
also  been  referred  to  for  the  purpose  of  assisting  in 
the  interpretation  of  the  Act  (c).  And  now  by  the 
Interpretation  Act,  1889,  s.  31,  it  is  provided  that 
rules,  orders,  etc.,  made  under  an  Act  shall  be  con- 
strued as  using  expressions  in  the  same  sense  as 
the  Act  ('/). 

(a)  Grill  v.  General  Screw  Collier  Co.,  h.  R.  1  C.  P.  611  per 
•Willes  J. 

(6)  Be  Frm'Uanil,  42  L.  J.  Q.  B.  13;  Beet  v.  Pembroke  42 
L.  J.  Q.  B.  212. 

(c)  Be  Andrew,  45  L.  .1.  Bank.  57. 

(d)  52  &  53  Vict.  c.  63.  F.  Imtilnte  of  Patent  Agents  v. 
Liiciicood,  63  L.  J.  P.  C.  74,  inf.  p.  83. 
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The  Innguage   au.l   provisions  of  expired   nu.l 
repealed  Acts  on  the  same  Bubjeot,  and  the  cou- 
Htruotion  which  they  have  authoritatively  received 
are  also  to  be  taken  into  consideration;  for  it  is 
presumed  that  the  Legislature    uses    the    same 
language  m  the  same  sense,   when    dealing    at 
different  times  with  the  same  subject,  and  also 
that  any  change  of  language  is  some  indication 
ot    a  change  of  intention  (a).     Thus,   s.   202  of 
the  Bankruptcy  Act  of  1849,  which  made  "  void  - 
all  securities  given  by  a  bankrupt  to  a  creditor  to 
mduce   the    latter  to  forbear  opposition   to  the 
bankrupt's  certificate,  was  construed  in  the  same 

sense  as  that  which  had  been  given  to  the  same 
provision  m  the  earlier  and  repealed  Bankruptcy 
Act  of  6  Geo.  IV.  (A).  What  was  meant  in  s  4 
Vagrancy  Act,  1824,  5  Geo.  IV.  c.  83,  by  •■  running 
away  eaving  his  or  her  child  chargeable  to  the 
pansh  was  determined  by  referring  to  the  earlier 
Act  of  o  Geo.  I.,  which  spoke  of  persons  who  "  run 

or  places,  and  sometimes  out  o-^  the  kingdom,"  and 

was  therefore  held  not  to  apply  to  a  worn  'w^o 
eft  her  children  at  the  door  of  the  workhouse,  and 
.eturned  to  her  usual  abode  in  the  town,  ^heJe 

(■•)  r.  Chap  XI.  Sec.  III.;  R.  y.  i„,^„,,_  ,       g^ 
(!>}  Goldsmtd  V.   Hampton,  27   L.   ,1    C    P    2Sfi       r      r- 
'  V'«»rf,  22  L.  J.  Bank.  17,  inf.  p.  454.  ^"''^ 
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the  workhouse  was  situated  (a).  Where  a  repealed 
Act  imposed  a  penalty  on  the  owner  of  cattle 
found  lying  on  a  highway  "without  a  keeper," 
and  the  same  provision  was  re-enacted  without 
the  last  words,  the  omission  was  construed  as 
obviously  showing  the  intention  that  the  presence 
of  a  keeper  should  no  longer  absolve  the  owner 
from  liability  (l>). 

Where  a  part  of  an  Act  has  been  repealed,  it 
may,  although  not  of  operative  force,  still  be  taken 
into  consideration  in  construing  the  rest,  for  it  is 
part  of  the  history  of  the  new  Act  ((.).  If,  for 
instance,  an  Act  which  imposed  a  duty  on  race- 
horses, cabhorses,  and  all  other  horses,  were 
repealed  as  regards  racehorses,  the  remaining 
words  would  still  obviously  include  them,  if  the 
enactment  were  read  as  if  the  repealed  words  had 
never  formed  a  part  of  it  (d).  Where  a  statute 
imposed  a  duty  on  artificial  mineral  waters,  and  on 
all  other  waters  to  be  used  as  medicines,  and  the 
duty  on  artificial  mineral  waters  was  afterwards 
repealed,  the  repealed  words  were  held  essential 
for  determining  whether  what  still  subsisted  of 

(a)  Cambridge  Union  v.  Parr,  30  L.  J.  M.  C.  242,  per  Byles  .1. 

((-)  27  &  28  Vict.  c.  101,  8.  25;  Laurence  v.  King,  37 
L.  J.  M.  C.  78;  Va.  K.  v.  Moah,  Dearsl.  &  P.  626;  Exji.  Gonhj, 
34  L.  J.  Bank.  1. 

(••)  Y.  sup.  pp.  34-42. 

(d)  Per  Bramwell  L.J.,  A.-G.  v.  Lamjilaugh,  3  Ex.  D.  214. 
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the  Act,  though  Wide  enough  to  include  artificial 
waters,  was  intended  to  include  them(,i).  It  has 
been  said,  however,  to  be  an  extremely  hazardous 
proceeding  to  refer  to  provisions  which  have  been 
absolutely  repealed,  in  order  to  .•.scertaiu  what  the 
Legislature  meant  to  enact  in  their  stead,  though 
there  may  be  occasions  on  which  such  a  reference 
would  be  legitimate  (4). 

The  construction  which  has  been  put  upon  Acts 
of  similar  scope  on  similar  subjects,  even  though 
the  language  should  be  different,  may  for  a  similar 
reason  be  referred  to.  Thus,  the  Insolvent  Act, 
1  &  2  Vict.  c.  110,  s.  37,  which  vested  in  the  pro- 
visional assignee  all  the  insolvent's  debts  which 
became  due  to  him  before  his  discharge,  received 
the  same  construction  as  a  similar  provision  in  the 
Bankruptcy  Act,  0  Geo.  IV.  (o).  The  provision  of 
J«eo.  IV.  c.  14,  requiring  that  an  acknowledgment 
to  take  a  debt  out  of  the  Statute  of  Limitation 
should  be  signed  "by  the  party  chargeable 
thereby,  ■  was  held  not  to  include  an  acknowledg- 
ment by  his  agent,  on  the  ground  that  when  the 
Legislature  intended  to  include  the  signature  of 
agents,  not  only  in  other  Statutes  of  Limitation 
but  also  in   several  sections   of  the   Statute   of 

(o)  A.-6.  V.  Lamflouijh,  sup.  p.  60. 

('.)  Per  Lord  Watson,  Brail„,u,h  v.  Clarke,  8  App.  Cas  354 
I-    Jachon  V.  Burnha,n,  22  L.  J.  Ex.  13;  Herbert  v.  Sayer  13 
L.  J.  Q.  B.  209. 
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Frauds,  one  of  which  was  recited  in  the  Act, 
express  words  had  been  used  for  the  purpose  (a). 
So,  the  repealed  Couuty  Court  Act  of  1807, 30  &  31 
VJot.  0.  142,  8.  11,  which  gave  jurisdiction  in 
ejectment  when  the  value  of  the  tenement  did 
not  exceed  £W,  was  construed,  as  regards  the 
measure  of  value,  by  reference  to  the  Parochial 
Assessments  Act,  1830,  6  &  7  Will.  IV.  c.  90  (/>). 
That  which  was  held  a  sufficient  signature  to  a 
will  or  contract  under  the  Statute  of  Frauds  (c) 
was  held  for  tliat  reason  sufficient  under  the 
Bankruptcy  Act,  6  Geo.  IV.  c.  10,  s.  131  (d),  under 
the  Statute  of  Limitation  (c),  and  under  the 
Parliamentary  Voters'  Eegistratio:.  Act,  lb43  (/). 
But  where  the  Acts  are  not  in  pari  materid,  it  is 
fallacious  to  take  the  construction  which  has  been 
put  upon  one  as  controlling  the  construction  of 
another  (if).    For  instance,  the  meaning  put  on 

(a)  Hgde  v.  Johnson,  42  B.  B.  737. 

(6)  Be  Ehtone  and  Bote,  38  L.  J.  Q.  B.  6.  F.  now  County 
Court  Acts,  1888,  s.  59,  and  1903,  s.  3,  under  which  the  value 
has  been  raised  to  £100. 

(c)  Lemayne  v.  Slanley,  3  Lev.  1 ;  Knight  v.  Crotkford,  5  E.  E. 
729;  Hubert  v.  Treherne,  60  E.  E.  GOO. 

(rf)  Ogilme  v.  Foljamhe,  17  E.  E.  13 ;  Kirkpulrick  v.  Tallirmll, 
14  L.  J.  Ex.  209. 

(e)  Lobli  V.  Stauhij,  fl  Q.  B.  574,  per  Patteson  J. 

(/)  6  &  7  Vict.  c.  18,  B.  17  ;  llenHell  v.  Brnmfitt,  37  L.  .T.  C.  P. 
25.     t>.  n.  V.  CoKfier,  24  Q.  1!.  I).  GO,  53:i. 

((/)  Deichurtt  V.  Feilden,  GG  E.  E.  G9G,  jitr  Maule  J. ;  Ei/re  v. 
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the  word  "goods"  iu  tlio  reputed  ownership  clause 
of  the  Bankruptcy  Acts  would  bo  no  guide  to  its 
ujoamng  in  s.   17,  Statute  of  Frauds,  not  only 
because  the  words  associated  with  it  are  different 
but  because  the  objects  of  the   Act  are  wholly 
different  („).    For  the  same  reason,  the  Parochiul 
Assessments  Act,  1830,  «  &  7  Will.  IV.  o.  00  wan 
held  to  throw  but  little   (if  any)  light  on  the 
meaning  of  "  the  clear  yearly  value  -  of  a  tene- 
"lent  which  qualified  a  voter  under  the  Kepre- 
seutation  of  the  People  Act,  1832  (h).     Because 
chambers  are  a  "house"   for    the    purposes  of 
assessment  to  a  poor  rate  under  43  Eliz.  c.  '2  (<•) 
of  gaining  a  settlament  under  0  Geo.  IV  c  HI  Id) 
of  qualifying  for  a  vote  under  the  Representation 
of  the  People  Act,  1832  (.),  and  also  as  a  place  iu 
which  a  burglary  might  be  committed  {/)  it  did 
not  follow  that  the  same  meaning  was  to  bo  given 
to  the  expression  in  the  House  Tax  Act,  1808, 

r^"f  T  P.  t^-  ^"^  '''^' '""  ^"'*''  ^■■'  "»  «-««''•  ■»"«"•. 
63  L.  J.  Ch.  23. 

(o)  HumhU  V.  MiMitll,  .52  B.  B.  318. 

(t)  2  Will.  IV.  c.  45,  a,  27  (repealed  but  re-enacted  with 
mod,hcat>ons  in  48  A  49  Vict.  c.  3,  s.  6);  CoMU  v.  W,^,,  6u 
K.  tt.  47J;  DM,i  V.  Oraml  June.  W.  W.,  53  L.  ,T.  Q.  B  50 

(c)  S.  V.  SI.  Geo,  Union,  41  L.  J.  M.  C.  30.  On  »„ 
Hecquard,  24  Q.  B.  D.  71 ;  Ite  Nordenfdl,  64  L.  J.  Q.  B  182 

('0  A".  V.  Vaicorlli,  5  A.  A  E.  2f>l. 

(<■)  Hnirette  v.  liooth,  33  L.  .7.  C.  P.  Gl. 

(/)  Evan)  and  FyncVt  Case,  Cru.  Car.  473. 
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48  Geo.  III.  c.  56,  which  imposed  a  duty  ou 
"  inhabited  houses "  (a).  A  bicycle,  which  is  a 
"  carriage "  within  ar  enactment  against  furious 
driving,  would  not  necessarily  be  also  a  carriage 
under  a  turnpike  Act  which  imposed  a  toll  on 
carriages  impelled  by  steam  or  other  agency  (A). 

It  may  be  added  that  in  construing  Acts  of  a 
private  or  local  character,  such"  as  Eailway  Acts, 
the  Courts  do  not  shut  their  eyes  to  the  fact  that 
special  clauses,  frequently  found  embodied  in  them, 
are  in  effect  private  arrangements  between  the 
promoters  and  particular  persons ;  and  are  not 
inserted  by  the  Legislature  as  part  of  a  general 
scheme  of  legislation,  but  are  simply  introduced  at 
the  request  of  the  parties  concerned  (c).  If  the 
general  provisions  of  such  Acts  were  to  override 
such  special  clauses,  those  in  whose  favour  the 
latter  are  inserted  would  have  a  just  claim  to  be 
heard  in  Committee  on  every  clause  of  the  Act, 
which  would  make  it  impossible  to  conduct  any 
private  legislation  (d).  Such  special  clauses  are 
therefore  treated  as  isolated,  and  foreign  to  the 


(o)  A.-O.  V.  Wettmintter  Cliumbere  Asioc.,  45  L.  J.  Ex.  886; 
Grant  v.  Langston,  69  L.  J.  P.  C.  66.  Va.  R.  v.  Oxford  (V.O.), 
L.  E.  7  Q.  B.  471. 

(6)  Williamt  v.  Ellu,  49  L.  J.  M.  C.  47.  Va.  Simpson  v. 
Teignmottth  Co.,  72  L.  J.  K.  B.  204 ;  5»iii '  v.  Kymenhy,  Id.  357. 

(d)  Yh.  sup.  pp.  46,  47. 

(d)  Per  Jessel  M.E.,  Taylor  v.  Oldham,  46  L.  J.  Ch.  105. 
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rest  o^  the  Ar-t ;  ,,  that  their  wording,  contrary 
to  tL  ,ouen.!  .ae,  is  not  to  be  regarded  as 
throwing  iay  j.g'it  on  the  construction  of  it  (a). 


SECTION     V.-THE     TITI.E-THE     rREAMULE-MAROINAL 
NOTES— SCHEDULE -BULES   AND   ORDEES. 

Originally,  bills  in  Parliament  were  mere  peti- 
tions to  the  King.  They  were  entered  on  the  rolls 
of  Parhament,  with  the  King's  answer;  and  at 
the  end  of  the  session,  the  Judges  drew  np  these 
records  into  statutes  to  which  they  gave  a  title  (/.) 
In  the  execution  of  their  task,  they  occasionally 
made  additions,  omissions,  and  alterations;  but 
the  practice  ceased  in  the  reign  of  Henry  VI 
when  bills  in  the  form  of  statutes  without  titles 
were  introduced  (c).  The  title  was  first  added 
about  the  eleventh  year  of  Henry  VII.  (d).  In  the 
Lords  the  original  title  of  a  bill  is  amended  at  any 
stage  at  which  amendments  are  admissible  when 
alterations  in  the  body  of  the  bill  have  rendered 
any  change  in  the  title  necessary;  but  in  the 
Commons,   the    original    title    is    not    amended, 

'  ju.  ij.  By. 
('<)  Co.  Litt.  272a. 

(c)  Per  Lord   Macclesfield  ee  defendemlo,  16  St    Tr    1389  • 
Jlay,  Parlmy.  Pr.,  10th  ed.  chap.  19,  p.  434. 

(d)  Barrington,  Oba.  Stat.  403. 

5 
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during  the  progress  of  the  bill,  to  render  it  cob- 
formable  with  amendments  which  may  have  been 
made  to  the  bill  since  its  first  introduction,  unless 
the  House  agree  to  divide  one  bill  into  two,  or 
combine  two  into  one,  or  the  Committee  have 
amended  the  title.  Such  amendments  are  accord- 
ingly offered  to  the  title  on  the  third  reading  stage 
of  a  bill  (a).     The  title  is  always  on  the  roll  (6). 

Although  the  title  of  a  statute  was  recognised 
and  attached  to  it  by  Parliament,  numerous  judi- 
cial decisions  or  dicta,  from  Lord  Coke's  to  modern 
times,  considered  it  not  a  part  of  the  statute,  and 
therelore  to   bo   excluded  from   consideration  in 
construing  the   statute.      "The  title   cannot   be 
resorted  to,"  says  Lord  Cottenham,  "in  constru- 
ing the  enactment  "  («).     "The   title,   though  it 
has   occasionally  been  referred  to   as   aiding  in 
the    construction    of    an    Act,    is    certainly    no 
part  of  the  law,"  it  is  said  by  th-^  Court  of  Ex- 
chequer, in  a  well-known   and  considered  judg- 
ment, "  and,  in  strictness,  ought  not  to  be  taken 
into  consideration  at  all  "  (</).    And  Lord  Denman 
(o)  May,  Parlmy.  Pr.,  10th  ed.  chap.  19,  p.  473. 
{h)  Per  Jessel  M.B.,  Sutton  v.  Sutton,  22  Ch.  D.  511. 
(c)  Hunter  v.  Noekolds,  84  E.  R.  217. 

(<l)  Per  Cur.,  Sttlkeld  v.  Johnston,  84  E.  R.  255,  citing  Lord 
Coke,  Powltcr'e  Cote,  11  Eep.  33b ;  Lord  Holt,  Mills  v.  Wllkimi, 
6  Mod.  62;  Lord  Hardwioke,  A.-O.  v.  Weymouth,  Ambi.  22; 
Lord  Mansfield,  B.  v.  Williauis,  1  W.  Bl.  95.  Va.  Chance  v. 
A'himt,  1  Lord  Eaym.  77;  a.ndper  Byles  J.,  Shrewsbury  v.  Seott, 
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or 


that   the   Court   had  often   laid    that 


remarked 
down  (a). 

The  rule  was  not,  indeed,  invariably  observed  (A); 

design   of   the  Legislature,   naturally  seized  on 
everything  from  which  aid  could  be  derived  (e) 
and  It  IS  now  settled  law  that  the  title  of  a  statute 

eferredTo  r    T*  °'  *^'  ^^' (''^'  '^^  ""^^  ^e 

TnZlf  r\^'   P"P°^<'   "f    ascertaining  its 

general  scope  (e). 

Formerly  the  bill  was,  at  one  of  its  stages,  en- 
grossed without  punctuation   on  parchm.kt  i/"- 

W  lies  7    r/!  ;  ^"  ;°™  •'•■  '^°™'"  ^-  '""'J''^'  1  Ex.  D.  194  Lr 
willes  ,1.,  C%rfo„  V.  Green,  L.  E.  3  C  P  523    „„^  n      »        • 

case  ^„.,..„  V.  r..  CoUecl,  5  4a'.a!ef  HO  ^'  '"^""'"' 

(a)  B.  V.  Wilcocl:,  H  L.  J.  M.  C.  104. 

(b)  r.  ex.  gr.  B.  v.  Wright,  1  A    &  E    44fi.  .17        j 
A-™».<in,69B  E  438-  7V,;    '  ^  ^-  *"  ^-  "6,  ^feaWer  v. 

'  "",■"•  *^°'  y"/''"'-  V.  Newman,  32  L.  J.  M  C   189- 

L  J  Ch  284-   «^^  ,  ,  nr      ;  '  -^'"'^  V.  BoiieMom,  46 

s  ,K  ■        ;  '^'  '^'"'  '^"*''  ^'"^*  ^-  Shaw,  39  Ch  D  531  ■ 

per  Selborne  L.C.,  Jtf.rfrfw  j,„„.„.  ^   _g    9  App   CasTlJ^ 

3  i;ie!::  e'T'  '■  '■  -■  '"-■ '  ^™-'^-  ^««^  ^-  «•  ^-  ^'•'-. 

?^'  P  'T'' j",?°  ^-  ■^""^  "•  *'-"■■»?'<'«.  77  L.  J.  K.  B.  774 
W  P«r  Lord  Macnaghten,  Fe„,on  v.  JSorfey,  [1903]  A.  C.  447  • 

ftone  C  J  7t    r'  ""'  ''  "^  '^  "'■  '''■  i'- ^-o-J  Alver-' 
L.  J  K  b!  H4  '  '  '■  -^""'««'«*y  -B-^i^  Co.,  80 

(/)  1  BI.  Com.  (Ed.  1770)  183. 
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but  as  neither  tbo  marginal  notes  nor  the  puuotn- 
ation  appeared  on  the  roll,  they  formed  no  parts  of 
the  Act  (a).  This  practice  was  discontinued  in 
1849,  since  which  time  the  record  of  the  statutes 
is  a  copy  printed  on  vellum  by  the  King's 
printer  (/;).  Both  marginal  notes  and  punctuation 
now  appear  on  the  rolls  of  Parliament ;  neverthe- 
less, it  has  been  said  they  are  not  taken  as  parts 
of  the  statute  («).  But  as  regards  marginal  notes, 
the  rule  as  to  their  rejection  for  the  purposes  of 
interpretation  is  now  of  imperfect  obligation. 
For  the  purpose  of  interpretation  a  marginal  note 
was  used  by  Martin  B.  ('/)  and  by  Collins  M.R.(t'), 
which  latter  learned  Judge  said  in  Bushdl  v.  Ham- 
mond {inf.),  "the  side-note,  although  it  forms  no 
part  of  the  section,  is  of  some  assistance,  inasmuch 
as  it  shows  the  drift  of  the  section." 

(a)  Barrington,  Obs.  on  Stat.  394 ;   )'.  Barrow  v.  Wadhin,  24 
Beav.  327;  per  Maule  J.,  B.  v.  OlMam,  21  L.  J.  M.  C.  134. 
(i)  May,  Pari,  p.,  10th  ed.  chap.  19,  p.  486. 

(c)  Per  Willes  J.,  and  Bovill  C.J.,  Claydon  v.  Green,  L.  E. 
3  C.  P.  521 ;  per  James  L.J.,  A.-O.  v.  G.  E.  B.  Co.,  11  Ch.  D. 
465 ;  per  Jessel  M.B.,  /Sutton  v.  Suttm,  22  Ch.  D.  513,  retracting 
his  opinion  in  Re  Venour,  2  Ch.  D.  525 ;  and  per  Lord  Esher 
M.E.,  Duke  of  Devotahire  v.  O'Connor,  24  Q.  B.  D.  478 ;  Va.  B. 
T.  JUiherion,  5  A.  &  E.  841. 

(d)  Nieholion  v.  Fields,  31  L.  J.  Ex.  233. 

(e)  Butliell  V.  Hammond,  73  L.  J.  K.  B.  1005,  and  Smitli  v. 
Portsmouth  Justices,  75  L.  J.  K.  B.  851.  In  sections  12  and  24, 
LoD'lon  Building  Act,  1905,  marginal  notes  in  that  Act  are 
used  as  references. 
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II 


As  to  headings  prefixed  to  sections,  V.  inf. 
p.  82.  •' 

Tlie  indorsement  by  the  Clerk  of  Parliaments 
of  the  date  of  the  passing  of  the  Act  is  part  of  it 
since  1793  (rt). 

No  introductory  words  are  necessary  to  each 
section  {/>). 

The  preamble  of  a  statute  has  been  said  to  be  a 
good  means  to  find  out  its  meaning,  and,  as  it 
were,  a  key  to  the  understanding  of  it  (c)  ;  and  as 
It  usually  states,  or  professes  to  state,  the  general 
object  and  intention  of  the  Legislature  in  passing 
the  enactment,  it  may  legitimately  be  consulted 
lor  the  purpose  of  solving  any  ambiguity,  or  of 
fixing  the  meaning  of  words  which  may  have  more 
than  one,  or  of  keeping  the  effect  of  the  Act 
within  Its  real  scope,  whenever  the  enacting  part 
IS   m   any  of  these   respects   open  to  doubt  (rf). 

(a)  33  Geo.  III.  o.  18. 

(b)  52  &  53  Viot.  c.  63,  s.  8. 

(c)  "  I  very  much  regret  that  the  practice  of  inserting  pre- 
ambles m  Acts  of  Parliament  has  disappeared ;  tor  the  preamble 
often  helped  to  the  solution  of  doubtful  points";  per  Lord 
-Mverstone  C.J.,  L;„don  Comly  Council  v.  Bermond,e«  Bw,cope 
Co.,  80  L.  J.  K.  B.  144. 

(<J)  Bac.  Ab.  Stat.  (I.)  2;  Co.  Litt.  79a,  4  Inst.  330,  Plowd 
369;  Ilalton  v.  Cove,  35  R,  R.  373;  Sear,l  v.  Eoiran,  9  Peters, 
317;  Tlw  People  V.  Ulka  Lmimnee  Co.,  15  .Johns.  N.  Y.  Rep. 
389;  per  Lord  Selborue,  ru.quami  v.  ISoariJ  of  Trade,  11  App.' 
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Thus  8.  3,  20  Geo.  III.  o.  107,  empowered  every 
person  who  had   served  in  the  militia  and  was 
married,  to  set  up  in  trade  in  a  corporate  town,  as 
freely  as  soldiers  might  under  an  earlier  enact- 
ment, and  declared  that  "no  such  militiaman" 
should  be  removable  from    the    town    until  he 
became    chargeable,— it    being    open    to    doubt 
whether    this    expression    included    all    married 
militiamen,  or  only  married  militiamen  who  had 
set   up  in  trade  in  towns,  the  preamble  of  an 
earlier  Act  fixed  the  latter  as  the  true  construc- 
tion,  as  it  was   stated  that  the  mischief  to  be 
remedied  was  the  state  of  the  law  which  prevented 
soldiers  from   setting  up   in   trade   in  corporate 
towns  (a).     So,  as  an  Act  which  authorised  aliens 
who  "shall  have  been  resident"  in  the  country 
for  two  years,  to  hold  land,  might  either  be  limited 
to  persons  who  had  so  resided  before  the  passing 
of  the  Act,  or  extend  to  those  who  should  at  any 
time  reside  for  the  required  time,  the  preamble 
was  resorted  to  in  order  to  determine  which  of  the 
two   meanings  was  the   more   agreeable    to  the 
policy  and  object  of  the  Act;  and  as  it  recited 
that  Aliens  were  prevented  by  law  from  holding 
lands  in  the  State,  and  it  was  the  interest  of  the 

Cas.  286;  Simsex  Peerage,  11  CI.  &  F.  143,  144.  For  an 
excellent  article  on  "The  Office  of  a  Preamble,"  F.  55 
Solicitors'  Journal,  340. 

(a)  It.  V.  Gwenop,  3  T.  E.  133. 
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State  that  such  prohibitions  should  be  done  away 

W  It:  *'''*  ''''  '"^^^  construction  wal 
Jess  adapted  to  g,ve  effect  to  the  intention  of  the 
Legislature  than  the  latter(«).  Sec  137  ^f  ! 
Bant      t       Act  of  1849,  ihlh  enactl  t  a 

ZZaT^  r  ^  ^""^  ''  ""*  fil«^'  -««  held 
hnuted  to  traders  who  became  bankrupt,  a  conclu- 

on  favoured  by  the  heading  prefixed  to  the  seo- 

t  on  which  professed  to  enact  it  "  with  respect  to 

ransactions   with   the    bankrupt "(/,).      7^  all 

unjust  effect  of  enabhng  the  trader  who  had  not 
borne  bankrupt  to  set  aside  as  void  his  o.^ 
de hberato  act,  an  intention  not  to  be  in^puted  t^ 
the  Legislature,  if  the  language  admits  of  any 
other  meaning  (.).     Sec.  18,  13  &  13  Vict,  c   J 

tn  Tf  '''"'  """^  "''''"  °^  Q"«'^>-  Ses- 
sion might  be  removed  to  the  Queen's  Bench  for 

enforcement,  was  similarly  confined  to  orders  in 

appeal  cases,  by  the  preamble,  which,  in  recitin. 

that  It  was  expedient  that  the  law  should  be  made 

uniform  m  cases  of  appeal,  showed  the  limited 

scope  of   the   Act  (,/).      Under  a  statute  wWch 

enacted  that  when  a  per..n  came  into  the  occupa- 

(«)  Bmrd  V.  Rowan,  9  Peters,  301. 
(i)  Bryan  v.  Child,  82  E.  B.  710 
(c)   f- Chap.  VIII.,  Sec.  HI. 
('')  B.  V.  Bateimn,  27  L.  J.  H.  C.  95. 
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tion  of  premises  for  whioh  the  preceding  tenant 
was  rated  to  the  poor,  the  old  and  new  occupants 
sliould  be  liable  to  the  rate  in  proportion  to  the 
time    of   their    occupation,    the    question    arose 
whether  either,  and  if  so,  which  of  them,  was  to 
pay  for  the  interval  between  the  removal  and  the 
beginning  of  the  second  occupation  ;  and  this  was 
determined  by  the  preamble,  which,  by  reciting 
that  in  consequence  of  rated  occupiers  removin" 
without  paying   their  rates,   and    other  persons 
entering  and  occupying  the  premises  for  a  part  of 
the  year,   great  sums  were  lost  to  the   parish, 
showed  that  the  object  of  the  Act  was  not  to 
make  an  equitable  adjustment  between  the  two 
occupiers,  but  to  protect  the  parish  from  loss ;  it 
was  therefore  held  that  the  rates  were  payable  for 
the  interval  between  the  two  occupations,  and 
that  the  burden  fell  on  the  outgoing  tenant,  who 
was  formerly  liable  under  the  Act  of  Elizabeth  for 
the  whole  rate  (a).     An  Act  which  made  it  penal 
for  a  publican  to  allow  bad  characters  to  "  assemble 
and  meet  together"  in  his  house,  would  not  be 
broken  by  his  permitting  such  persons  to  enter  for 
taking  refreshment,  and  remaining  there  as  long 
as   was  reasonably  necessary   for  that   purpose; 

(a)  17  Geo.  11.  c.  38,  s.  12;  Mdicard,  v.  Bmhalme,  L.  E. 
i  Q.  B.  554 ;  17  Geo.  II.  c.  38,  s.  12,  was  replaced  by  32  &  33 
Viet.  0.  41,  s.  16,  on  which  F.  OverKers  of  St.  Werburgh  v. 
Huhhimott,  49  L.  ,1.  M.  C.  23. 
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When  the  preamble  showed  that  the  object  in  view 
was  the  repression  of  disorderly  conduct  not  thl 
absolute  denial  of  all  hospitality  to  persons  o  ad 
d.aracter(<,)  l„  ,,  Geo.  II.  [  0.  whiclfr  i  d 
in  the  preamble  a  doubt  as  to  who  were  legal  wit- 
nesses  to  a  will  of  land,  and  enacted  that  legatee 
and  devasees  who  attested  "any  will"  should  be 

fothetT:,',"*  *"^*  '""^  ^'^^"-'^  -'J  'I-- 
o  them  should  be  void,  the  enacting  part  was 

l.™>ted  by  the  preamble  to  wills  of  land      W  ,1   o 

personalty,  at  that  time,  needed  no  attesta tl 

and  the  pr.uc.ple  of  ,,v,v,va„,.  ratlone  c.s.at  le.    a 

porty  n,ak.ng  .t  reasonably  doubtful  whether  the 
Le^s  ature  had  used  the  expression  "  any  wiH  "  in 
Its  full  -nd  unrestricted  meaning,  the  preamble 
was  leguimately  invoked  to  detemine  iCZot 
of  the  enactment  {!>).  ^® 

the^  elf  !-^'""""'  '"""°'  ^"^^^  '««*"«'  °r  extend 
the  enacting  part,  when   the  language  and  the 

■■'•^  L-  J.  Q.  B.  146.  ^-  J-  y.  15.  63 ,   li^  Mmter^, 
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object  aud  scope  of  the  Act  are  not  open  to 
doubt  (a).  It  is  not  unusual  to  find  that  the 
enacting  part  is  not  exactly  co-extensive  with  the 
preamble.  In  many  Acts  of  Parliament,  although 
a  particular  mischief  is  recited,  the  legislative 
provisions  exteud  beyond  it.  The  preamble  is 
often  no  more  than  a  recital  of  some  of  the  incon- 
veniences, and  does  not  exclude  any  others  for 
which  a  remedy  is  given  by  the  statute  (A).  The 
evil  -eoited  is  but  the  motive  for  legislation;  the 
remedy  may  both  consistently  and  wisely  be 
extended  beyond  the  cure  of  that  evil  (c) ;  and  if 
on  u  review  of  the  whole  Act  a  wider  intention 
than  that  expressed  in  the  preamble  appears  to  be 
the  real  one,  effect  is  to  be  given  to  it  notwith- 
standing the  less  extensive  import  of  the  pre- 
amble (d).  Thus,  4  &  5  Ph.  &  M.  c.  8  made  the 
abduction  of  all  girls  under  sixteen  penal,  though 
the  preamble  referred  only  to  heiresses  and  other 

(o)  4  Inst.  330;  per  Lord  Mansfield,  Pattimn  v.  Banha,  Cowp. 
543,  and  PerMnt  v.  Sewcll,  1  W.  Bl.  659;  per  Dampier  J., 
Tmeman  v.  Lambert,  4  M.  &  S.  239 ;  WriijU  v.  Nuttall,  10  B.  &  C. 
492 ;  Creipiijny  v.  Witlenoom.  4  T.  H.  793,  per  Bnller  J. ;  Saltern' 
Co.  V.  Jag,  61  R.  R.  147 ;  Willmot  v.  Bm;  23  L.  J.  Q.  B.  281 ; 
Copland  v.  Davies,  L.  E.  5  H.  L.  358;  Bentley  v.  Botherha>a,  46 
L.  J.  Ch.  284. 

(6)  Per  Fortesouo  J.,  B.  v.  Athot,  8  Mod.  144. 

(c)  Per  Lord  Denman,  Fellowet  v.  Clay,  4  Q.  B.  349. 

(d)  Per  Lord  Tenterden,  Doe  v.  Brandling,  7  B.  &  C.  660 ; 
Ya.  Copeman  v.  Gallant,  1  P.  Wms.  320. 


UDKS   NOT   AFKKCT    WHAT    IS    PLAIN. 


75 


girls  with  fortunes  („).    So,  1;)  Eliz.  c.  10,  which 
makes  void  all  leases,  gifts,  grunts  and  convey- 
ances of  estates,  made  by  any  dean  and  chapter 
or  master  of  an  hospital,  of  any  hereditaments, 
parcel  of  the  possessions  of  the  cathedral  church 
or  hospital,  except  for  the  limited  term  allowed  by 
the   Act,  was  not   narrowed  or  controlled  by  a 
preamble  which  recited  only  that  divers  ecclesi- 
astioal  persons  endowed  of  ancient  palaces,  man- 
sions, and  buildings  belonging  to  their  benefices, 
not  only  suffered  them  to  go  to  decay,  but  con- 
verted the  materials  to  their  own  benefit,  and 
conveyed     away    their    goods    and    chattels    to 
defeat  their  successors'  claims  for  dilapidations  (b). 
5  Geo.  IV.  c.  84,  s.  20,  which,  after  reciting  that 
transported   felons   in   New   South   Wales,   after 
obtaining  remissions,  sometimes  "  by  their  industry 
acquired  property,  in  the   enjoyment  whereof  it 
was  expedient  to    protect  them,"   enacted   that 
every  felon  who  received  such  remission   should 
be  entitled  to  sue  for  the  recovery  of  any  property, 
real  or  personal,  acquired  since  his  conviction,— 
was  hold  not  limited  by  the  preamble  to  property 
acquired  by  his  own  exertions,  but  applied  to  all 
property  howsoever  acquired,  as  for  instance  by 
inheritance  (c).      It   has    been    more  than    once 

(a)  Co.  Litt.  881),  n.  14. 

(b)  York  V.  Middlebomiujh,  31  B.  R.  566. 
(<■)  Gourjh  V.  Davlee,  25  L.  J.  Ch.  677. 
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decided  that  tbo  preamble  of  the  :17  Geo.  III. 
c.  123,  which  refers  ouly  to  the  mischiefs  consequent 
ou  inciting  men  to  sedition  and  mutiny,  and  on 
administering  to  tliem  oaths  witli  this  object,  did 
not  restrict  the  enacting  part  of  the  statute,  which 
made  it  felony  to  i  diuinister  oaths  not  only  with 
a  view  to  mutinous  or  seditious  purposes,  but  also 
with  a  view  to  disturb  the  peace,  or  to  bo  a  mem- 
ber of  any  association  for  any  such  purpose,  or  not 
to  reveal  any  unlawful  combination  or  illegal  act ; 
but  that  the  latter  words  included  offences  foreign 
to   politics   and   military  discipline,  such  as  the 
administration  of  oaths  to  poachers  not  to  betray 
their  companions,  and  to  workmen  similarly  bind- 
ing them  to  secrecy  as  members  of  an  association 
for  raising  wages  by  a  strike,  or  for  not  working 
under  certain  prices  (a).    So  the  preamble  of  14 
Geo.  III.  c.  78,  which  declared  that  an  earlier  Act 
for  the  regulation  of  buildings  and  the  prevention 
of  fire  in  the  cities  of  London  and  "Westminster 
had  been  found  ineflScacious,  and  that  it  would 
tend  to  the  safety  of  the  inhabitants  of  those  cities 
if   other    regulations  were   estabhshed,  was   not 
suffered  to  restrict  to  the  metropolis  s.  83  of  that 
Act,  which  enacted  in  general  terms  that  in  order 
to  deter  persons  from  wilfully  setting  fire  to  their 
houses,  with  a  view  to  gain  to  themselves  the 

(o)   II.  V.  BmlriMi,  6  C.  &  P.  571 ;  S.  v.  Markt,  6  R.  E.  077 ; 
li.  V.  Lmdem,  iO  R.  R.  825;  B.  v.  Ball,  40  R.  E.  819. 
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insui-nuc,  ,„oi.oy,  tl.o  .liroctors  of  insurauco  olUces 
«l<ould,  lu  suNpicious  cases,  lay  „ut  the  iusurnnco 
money  ,„  reinstntiug  the  elam«gcd  bnilding,  («). 
Ilns  couHtructiou,  however,  was  further  justified 
by  tl>o  circunistanoo  that  the  section  in  question 
was  a  re-enactment  of  a  similar  provision  in  the 
oarher  and   repealed   Act,   with    the    significant 
omission  of  the  words  "  within  the  limits  afore- 
said,"  which  words  remained  in  most  of  the  other 
sections   of  the  later  Act.      Sec.  11,  21   Jao.  I. 
0.  10,  which  empowered  bankruptcy  commissioners 
to  dispose  of  goods  which  were  in  the  possession 
of  the  bankrupt,  as  reputed  owner,  with  the  real 
owner's  consent,  was  prefaced  by  a  preamble  which 
recited  the  mischiefs  of  bankrupts  "  secretly  con- 
veying "  their  goods  to  other  persons,  and  yet 
remaining  in  the  reputed  ownersliip  of  them  •  but 
the  enactment  was  not  confined  to  this  particular 
form  of  the  mischief  (A). 

3  Jac.  I.  0.  10,  which,  after  reciting  that  the 
King's  subjects  were  charged  with  conveying 
"felons  and  other  malefactors  and  offenders 
against  the  law  "  to  jail,  punishable  by  imprison- 
ment there,  enacted  that  "every  person"  com- 
mitted to  tlie  county  jail  by  a  justice  "  for  any 
offence  or  misdemeanor,"  should   bear  his   own 

(«)  E^p.  Onveln,  34  L.  J.  Bank.  1,  ^r  Lord  WestbuiT.     Va 
Oimi  V.  Burnett,  9  Cr.  &  M.  353. 
CO  Stace  V.  C'.  Oowp.  232. 
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charges  of  conveyance,  if  he  had  property,  and 
that  if  he  had  not,  they  should  be  borne  by  the 
parish  where  he  was  apprehended,  was  held  not  to 
be  confined  by  the  preamble  to  ofiTenders  against 
the  ordinary  law,  but  to  apply  to  deserters  from 
the  army  (a).  So,  the  preamble  of  22  Geo.  III. 
c.  75  {/)),  which  recited  the  mischief  of  granting 
colonial  o£Sces  to  persons  who  remained  in  England, 
and  discharged  the  duties  of  their  oflBces  by  deputy, 
was  not  suffered  to  exclude  judicial  oflSces  from 
the  general  enacting  part,  which  authorised  the 
Governor  and  Council  to  remove  "  any  "  office- 
holder for  misconduct;  although  the  mention  of 
delegation  in  the  preamble  showed  that  the  judicial 
office  was  not  there  in  contemplation  (<^). 

2  &  3  Will.  IV.  c.  100,  which  after  reciting 
that  the  expense  and  inconvenience  of  suits  for 
the  recovery  of  tithes  ought  to  be  prevented  by 
shortening  the  time  required  for  the  valid  establish- 
ment of  claims  to  exemption  from  tithes,  enacted 
that  when  a  claim  to  tithes  was  made  by  a  layman, 
a  claim  to  exemption  should  be  deemed  conclu- 
sively established  by  proof  of  non-payment  for 
sixty  years,  gave  rise  to  a  celebrated  legal  con- 
troversy, in  which  the  effect  of  the  preamble  was 

(a)  R.  V.  Pierce,  15  E.  E.  410. 

(6)  Commonly  attributed  to  Burke,  but  really  an  Act  of  Lord 
Shelbume's ;  V.  Shelb.  Life,  Vol.  III.  p.  337. 
(c)  Willh  V.  Gipps,  5  Moo.  P.  C.  379. 
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much  considered.  Before  the  passing  of  that  Act 
no  layman  could  establish  exemption  from  tithes' 
except  by  proving  that  the  land  in  respect  o^ 

to  nt  7^'"  '^''"^'^  ^'^  ^°"""ly  belonged 
to  one  of  the  great  monasteries,  and  had  been 

exempt  m  Us  hands;  the  latter  proposition  beLg 

usually  established    by    such    evidence   of    nTn 

payment  :u  modern  times  as  sufficed  for  founding 

the  mference  of  exemption.     It  was  held  by  some 

of  the  Judges  (a),  that  the  enactment  was  confined 

invoked  in  support  of  this  view.  But  it  was 
cons^ered  by  others  (/.),  and  finally  decided  (,,•),  that 
the  Act  apphed  to  all  cases  whatsoever;  and  that 
upon  proof  of  non-payment  for  sixty  years  the 

andowner  was  exempt,  whether  the  land  had  ever 
been  monastic  or  not.  The  enactment  was  free 
from  ambiguity,  and  contained  no  flexible  ex- 
pression capable  of  different  meanings  (rf)  •  while 

he  p,e     Me.  which  one  side  understLi  is'mtn! 
ng  that  the  expense  and  inconvenience  of  the 
same  kmd  of  suits  as  before  ought  to  be  prevented 
was  thought  on  the  other  to  mean  that'expenstj 

(e)  By  Lord  Cottenham. 

id)  Per  Lord  Cottenham,  SaHeldv.M„.,on,  1  Mac.  &  G.  264. 
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and  inconvenient  suits  ought  to  be  prevented  in  all 
cases ;  and  that  this  was  best  effected  by  giving 
the  more  easy  method  of  establishing  exemptions 
by  simple  proof  of  non-payment  for  a  certain 
time  («). 

Where  the  preamble  is  found  more  extensive 
than  the  enacting  part,  it  is  equally  inefficacious 
to  control  the  effect  of  the  latter,  when  otherwise 
free  from  doubt.  .For  instance,  3  W.  &  M.  c.  14, 
s.  3  (i),  which  gave  creditors  an  action  of  "  debt  " 
against  the  devisees  of  their  debtor,  was  held  not 
to  authorise  an  action  for  a  breach  of  covenant, 
or  for  the  recovery  of  money  not  strictly  a 
"  debt  "(c);  though  the  preamble  recited  that  it 
was  not  just  that  by  the  contrivance  of  debtors 
their  creditors  should  be  defrauded  of  their  debts, 
but  that  it  had  often  happened  that  after  binding 
themselves  by  bonds  "  and  other  specialities  "  they 
devised  away  their  property.  The  mention,  it  was 
observed,  of  the  action  of  debt  in  the  enacting 
part  was  almost  an  express  exclusion  of  every 
other  (rf).  An  Act  which  made  it  penal  to  dye 
seeds  so  as  to  give  them  the  appearance  of  seeds 

(0)  r.  Salkeld  V.  Johruton,  1  Mac.  &  G.  242 ;  Fellouei  v.  CIm/. 
4  Q.  B.  313. 

(1)  Amended  by  1  Will.  IV.  c.  47,  8.  3. 

(<■)  WilKon  V.  Knubley,  7  East,  128 ;  Fa.  hi)  v.  Briant,  3  A.  &  I^ 
839 ;  JmUnt  v.  Briant,  6  Sim.  603 ;  Morse  v.  Tucker,  5  Hare.  79. 
(d)  Per  Lord  Ellenborough,  7  East,  135. 
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Of  "another  kind."    could  not  be  extended  to 
^milar  mampulations  of  old  or  inferior  seeds,  to 
make  them  appear  as  new  of  the  same  species,  by 
a  recital  that  the  practice  of  adulterating  seed^  in 
fraud  of  the  Queen's  subjects  and  the  detriment 
of   agriculture  required  repression  (a).      An  Act 
which  required  the  trustees  of  a  turnpike  trust  to 
apply  the  monies  which  they  received,  first,  in 
paying  "any  interest  which  might  from  time  to 
time  be  owing,"  next,   in  keeping  the  road  in 
repair    and  finally,   in  paying  off  the  principa" 
urns  due  by  the  trust,  was  held  not  to  authorise 
the  payment  of  arrears  of  interest;  although  this 

rTctT:w""  '''''"'^  'y  ^  preamble  which 
recited  that  arrears  of  interest  as  well  as  principal 
sums  were  due  by  the  trust,  and  could  no^  be  pL 
off  unless  further  powers  were  granted  (i).  Such 
an  extension  of  the  Act  would  have  required  very 
clear  words,  since  it  would  have  had  the  effect  of 

™rVr  '''  "*'P'^'"  °'  °"^  y«-  "  burden 
pioperly  belonging  to  those  of  another  (<.■). 

It  has  been  sometimes  said  that  the  preamble 
may  extend,  but  cannot  restrain  the  enacting  part 
of  a  statute  (</).     But  it  would  seem  difficdj  to 

(a)  Fraacis  v.  Maas,  47  L.  J.  M  C  83 

(4)  Market  HarUrougl  v.  Kettenng,  42  L.  J.  M.  C.  137 

(c)  V.  Chap.  X,  Sec.  II. 

W^  R.  V.  AlUo..  8  Mod       1 ;  Co^^„  ,.  o„„„„,^  J  p  ^^^ 
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support  this  proposition  (a).  Several  of  the  cases 
above  cited  might  be  referred  to  as  instances  of  a 
restricted  meaning  having  been  judicially  given  to 
an  enactment  by  its  preamble  (b).  It  could  hardly 
be  doubted  that  a  statute  which,  in  general  terms, 
made  it  felony  to  alter  a  bill  of  exchange,  would 
be  restrained  to  fraudulent  alterations,  by  a 
preamble  which  recited  that  it  was  desirable  to 
suppress  cheats  an^  frauds  effected  by  altering 
bills  (c).  The  function  of  the  preamble  is  to 
explain  what  is  ambiguous  in  the  enactment  (d), 
and  it  may  either  restrain  or  extend  it  as  best 
suits  the  intention. 

The  headings  prefixed  to  sections  or  sets  of 
sections  in  some  modern  statutes  are  regarded  as 
preambles  to  those  sections  («). 

320 ;  per  Lord  Abinger,  Walker  v.  Riehardmn,  4"  B.  E.  782 ;  per 
Willes  J.,  Hayman  v.  Flemlcr,  32  L.  J.  C.  P.  132 ;  per  Turner 
L.J.,  Dntmmond  v.  Drummond,  L.  B.  2  Ch.  44 ;  per  Crowder  J., 
Kearm  V.  Cordaainera'  Co.,  6  C.  B.  N.  S.  388. 

( i)  V.  ex.  gr.  per  Parker  C.B.  and  Lord  Hardwioke,  Syall  v. 
lloUe,  1  Atk.  174,  182.  Va.  per  Lord  Blackburn,  West  Ham 
Overseers  V.  Iks,  8  App.  Cas.  386. 

(5)  B.  V.  Gmenop,  3  T.  E.  133 ;  B.  v.  Balemau ;  Edwards  v. 
Rmholme;  Emanuel  v.  Consliible ;  Bryan  v.  Child;  Silheld  v. 
Johnston,  sup.  pp.  66,  79,  80.  Ya.  per  Cur.,  1{.  v.  Manelteslir, 
26  L.  J.  M.  C.  65;  Sughes  v.  Chester  M.  Co.,  31  L.  J.  Ch.  97  ; 
Wigan  v.  Fowler,  1  Stark.  459. 

(, )  B.  V.  Kgg,  3  P.  Wms.  434,  arg. 

{d)  The  People  v.  Ulleii  Limr.  Co.,  15  Johns.  N.  Y.  Hep.  389. 

(e)  Y.  ex.  gr.  Brgait  v.  Child,  82  B.  B.  710;   ShreKsbury  v. 
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thesis  "fu"r  ^°*  ^^'"'^  P^««°"bes  that 
number  "f.        .  '^°''  ^''"''"•«°'  ^^  <»  P^-cribed 
annulled  by  a  resolution  of  either  House  hut  IZl 
^f  not  so  annulled  they  are  to  be  of  t      slm    ej 
as  xf  contained  in  the  Act,  and  are  to  be  judioti* 
noticed,  must  be  treated  for  all  purpose  Toon 
s  ruction  or  obligation  or  otherwfse 'e      tly  as    ; 
th  y  were  ^n  the   Act.     If  there  is   a  conflict 
between  one  of  these  rules  and  a  section    fth 

confl  ctr  'f'  ""'  ""  "'^  ^'""^  «P-'  -  a 
dedt  with  T  °  ''"'''"'  "'  '""^  ^"^  'I'O'Jd  be 
dealt  with.     If  reconciliation   is  impossible    the 

secVon  (7  "'^^    ^  "'"'^"''*^  ^-^  ^'^^ 

In  a  word,  then,  it  is  to  be  taken  as  a  funda- 
mental   principle,   standing,   as  it  were    .7  fi. 
th.sholdofthewholesutotofinrr^^re:rn 

Beailey,  34  L.  J.  C  P  .<)2H  ■   w„  i       n       . 

9  H.  I.  Cas  dl  •   r„<i  ^    -        ^"muei  a.  to.  V.  Marriage, 

tp^  £road6.„*  V.  /^peria?  Gas  Co..  26  L   J    Ch    27fi    V 
S.S.  Co.  of  Ne«  Zealand  y  Melbo„r«.  r  '    ^"""' 

^9.    As  to  Marginal  NoL Ts „7;r  ™'''"^"'  '^^  ^-  ^-  ^-  «• 
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that  the  plain  inteutiou  of  the  Legislature,  as 
expressed  by  the  language  employed,  is  invariably 
to  be  accepted  and  carried  into  effect,  whatever 
may  be  the  opinion  of  the  judicial  interpreter  of 
its  wisdom  or  justice.  If  the  language  admits  of 
no  doubt '  r  secondary  meaning,  it  is  simply  to  be 
obeyed.  If  it  admits  of  more  than  one  construc- 
tion, the  true  meaning  is  to  be  sought,  not  on  the 
wide  sea  of  surmise  'and  speculation,  but  "from 
such  conjectures  as  are  drawn  from  the  words 
alone,  or  something  contained  in  them  "  (a) ;  that 
is,  from  the  context  viewed  by  such  light  as  its 
history  may  throw  upon  it,  and  construed  with 
the  help  of  certain  general  principles,  and  under 
the  influence  of  certain  presumptions  as  to  what 
the  Legislature  does  or  does  not  generally  intend. 
But  the  language  of  a  statute  must  not  be  strained 
in  order  to  make  it  apply  to  a  case  to  which  it 
does  not  legitimately,  in  its  terms,  apply,  on 
account  of  the  supposed  intention  of  the  Legis- 
lature and  the  theory  that  that  supposed  intention 
can  only  be  effectually  carried  out  by  giving  to 
the  words  a  meaning  which  they  do  not  naturally 
bear  (6). 

(o)  Pioff.  L.  N.  b.  5,  c.  12,  s.  2,  note  by  Bajbeyrao. 

(b)  Per  Lord  Heraohell,  Kent  C.  C.  v.  Gerard,  [1897]  A.  C. 
639. 


CHAPTER  IJ. 

SECTION   I._W0BDS   CNDEHSTOOD   AOCORDIKO   TO    THE 
SUBJECT    MATTEB. 

The  words  of  a  statute,  when  there  is  a  doubt 
sent  tZZTT  "^  *°  '^  -^erstood  in  tt 

subject  of  the  7  '"'   '""""^^^   ^'*^   '"^^ 

subject  of  the  enactment  and  the  object  which 

eZoIo?  T  ""'^  '"  "^  ^'"''"y  grammaticaf  or 
etymological  propnety  of  language,  nor  even  in  its 

o7whLh  1L::  "  *'^  'f^""'  °'  -  "-  --ion 

s  atute,  or  the  words  of  any  document,  rea  '  ;  ne  - 
sense  will  cover  the  case,  that  that  is  the  righ 
sense.     Grammatically  they  may  cover  it  •    but 

It  must  be  construed  not  according  to  the  mere 

aptlied.o!,        r^  '"^'^'^'"^    °^  tl^^  -ords   as 
apphed  to  the  subject  matter  with  regard  to  whicli 

(o)  Sup.  pp.  33,  34 


86 


INTFRl'RKTATION   OF  STATUTEX. 


thoy  are   used,  unless  there  is  something  which 
renders  it  necessary  to  read  them   iu  a    sense 
whic'    is  not  their  ordinary  sense  in  the  English 
language  as  so  applied  (a).     This  is  evident  enough 
in  the  simple  case  of  a  word  which  has  two  totally 
different  meanings.      The  Act  of  Ed.   III.,   for 
instance,  which  forbade  ecclesiastics  to  purchase 
"provisions"   at   Rome  would  be   ci -"itrued  as 
referring  to  those  {Japal  grants  of  benefices  in 
England  which  were  called  by  that  name,  and  not 
to  food ;  when  it  was  seen  that  the  object  of  the 
Act  was  not  to  prevent  ecclesiastics  from  living 
in  Eome,   but  to   repress  papal    usurpations  (/<). 
The   "  vagabond "   of  the    Vagrancy  Act,   1824, 
5  Geo.  IV.  c.  83,  is  not  the  mere  wanderer  of  strict 
etymology  (c).     No  one  is  likely  to  confound  the 
"piracy"  of  the  high  seas  with  the  "piracy"  of 
copyright ;  or  to  give,  in  one  branch  of  the  law, 
the  meaning  which  would  belong,  in  another,  to 
a    host    of   familiar    words,   such    as   "accept," 
"  assure,"  "  issue,"  "  settlement."    In  the  Succes- 
sion Duty  Act,  1853,  which  provided  that  the 
instalments  of  duty  payable  by  a  successor  should 
cease  at  his  death,  except  when  he  was  "  compe- 

(o)  Per  Brett  M.R.,  Lion  Insurance  Co.  v.  Tucker,  53  L.  J. 
Q.  B.  189. 

(6)  1  Bl.  Comm.  (Ed.  1770)  60 ;  Statutes  of  Provisors  or 
PrsBiuunire  pasBed  in  1350,  1353,  1364,  1390,  and  1401. 

(c)  UTonclc  V.  Hilloa,  46  L.  J.  M.  C.  163. 
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tent  to  dispose  by  will  of  a  continuing  interest  in 
the    property,"    the    competency    intended    was 
obvious  y  not    mental    sanity  or  freedom    from 
personal    incapacity,   but  the    possession  of   an 
estate  of  mheritance  which  was  capable  of  disposi- 
tion  by  wUl  (a).    The  Gasworks  Clauses  Act,  1847, 
did  not,  by  calling  the  debt  due  for  gas  "rent  " 
anthonse  a  distress  for  the  debt  under  the  Bank- 
ruptcy Act,  which  legulates  the  power  of  distress 
of  a  landlord  "or  other  person  to  whom  'rent' 
«due     by  the   bankrupt  (/.).     The  Mutiny  Acts 
which  exempt  soldiers  from  the  payment  of  toUs 

a  steam  ferry  boat,  because  it  is  called  a  floating 

W  16  &  17  Vict,  c.  51.  ,.  21 ;  ^..o.  ,.  jr„„.n.  27  L.  J.  Ex. 
bl.    ",     i  "•  ^::'  ''  ^-  •'•  «■  «•  "«>•     -^^  ^  -  judgment 

-0  Q.  B.  D^o09;    0„./„„  v.  /,/.  Jf,„.,  59  L.  J.  Q.  B.  556  • 

y-  B.  216;    Se  Bitulead,  62  L   J  O    R  907  •    »        d     , 
»*■«,  [1895]  1  Q.  B.  m  ■  "  *""'™^"-^ 

('.)  32  A  33  Vict.  c.  71.  s.  34 ;   E.p.  Hilt,  6  Ch.  D.  63.      Y 

ft  ?;"T'  ^  *  ^-  ^-  ^^3  '   «»  ^™*^.  53  L.  J.  Ch   977 
As  to     toll,     m  EaUway  Acts,   V.  ca»os  collected  in  jdgmt.  of 

W^lcT:V-  !•  r  1;  ""•'  "  *^-  ^-  ^^°^  ^^-  ^-*  '^»'" 

«^  B,  D.  145;  Floyd  v.  Lyo..,  66  L.  J.  Ch.  350;  Had.,  y 
Sharman,  [1901]  2  I.  H.  433,  439. 
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bridge  (o).  The  enactment  wliich  prohibited  parish 
officials  from  being  concerned  in  contracts  for 
supplying  goods,  materials  or  provisions  "  for  the 
use  of  the  workhouse,"  meant  "for  the  use  of 
the  persons  in  the  workhouse,"  and  therefore  did 
not  apply  to  a  contract  for  the  supply  of  materials 
for  the  repair  of  the  building  (A).  This  is  too  plain 
to  need  further  illustration. 

In  dealing  with  matters  relating  to  the  general 
public,  statutes  are  presumed  to  use  words  in  their 
popular  sense;  uti  loquitur  vulgw<(c).  But  when 
dealing  with  particular  businesses  or  transactions, 
words  are  presumed  to  be  used  with  the  particular 
meaning  in  which  they  are  used  and  understood 
in  the  particular  business  in  question  (rf);  that 
meaning  being  rejected,  aowever,  as  soon  as  the 
judicial  mind  is  satisfied  that  another  is  more 

(n)   Ward  v.  Gray,  34  L.  J.  M.  C.  146. 
(i)  55  Geo.  III.  o.  137,  s.  6  ;  Bather  v.  Waite,  I  A.  k  E.  514  • 
Vp.  4  &  5  WiU.  IV.  c.  76,  s.  77,  cited  inf.  p.  270. 

(c)  T-  F,mU,r,  34  L.  J.  P.  M.  &  A.  27,  per  Dr.  Lushington. 
V.  ex.  fe..  liltt  v.  Millar,  L.  R.  9  Q.  B.  380. 

(d)  Per  Lord  Ksher  M.R.,  Unmn  v.  Hanton,  [1891]  2  Q.  B. 
119  and  27,6  Dmelm,  9  P.  D.  171;  Grot.  b.  2,  c.  16,  s.  .3; 
Vattel,  b.  2,  s.  276;  Ecan,  v.  Slnen,,  4  T.  E.  4G2,  per  Lord 
Kenyon;  Morrall  v.  Sutlon,  65  R.  R.  434;  Doe  v.  Je„o»,  21 
R.  B.  1 ;  Doe  v.  Bareey,  4  B.  &  C.  610;  Abbott  v.  MidAhtou,  7 
H.  L.  Cas.  68;  The  Pacific,  33  L.  J.  P.  M.  &  A.  120;  I'.  ;«r  James 
l^.3.,BmcimuU  v.  Chatterton,  5  Oh.  D.  276;  It«  Spachnmn  24 
Q.  B.  D.  728;  He  Hughe,,  [1893]  1  Q.  B.  595. 
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"Lo«!>i  ..;  """^  '"•  °"'  *hicb   exempted 

hospitals    from  the  land  tax.  was  oonstrue-i  as 

applying  to  all  establishments  popularly  kn"  a  by 

that  designation,  and  even   as  extending  to  an 

consonant  to  the  object  of  the  Act  to  give  it  that 
wider  meaning,  than  to  restrict  it  to  what  are 

term  that  is   eleemosynary  institutions  in  which 
^be  persons  benefited  form  a  corporate  body  " 
So  the  power  given  in  the  Highway  Act  1835  to 
a  surveyor  to  "lop  "  trees  growing  nla^a  h  gSay 

Cp^g  •  T  A  T^'"b-r  "°*  ^^*^"^'"«  *° 

rupt'U  irtst  for  «  drbt"   wT"''!'  '"'°'- 
nrincinlfl  «,.*     j  if  ^**'  °^  the  same 

-/ofC^le^.t^bratle^-frll^ 

house,"  r  Af!.f  Si/""-  "n"-  --'"-tion  of  ...,„„.. 
(e)  5„«orrl     wIlTJ-  -""t"""'  C^'-'^^J  2  K.  B.  64r,. 
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Law  Court,  tliougb  tecLuioiiUy  not  constituting  a 
debt  (a) ;  and  the  provision  of  s.  18  (8),  Bankruptcy 
Act,  1883,  which  made  a  composition  binding  ou 
creditors  as  rogarda  any  "debts"  due  to  them 
from  the  debtor  and  provable  in  benkruptcy,  was 
held  to  apply  to  any  contingent  liabilities  which 
would  be  released  by  an  order  of  discharge  (6). 
Technically,  a  man  is  said  to  be  a  "  purchaser  "  of 
land — to  come  in  byj  words  of  purchase — when  he 
obtains  title  in  any  other  way  than  by  descent,  but 
in  the  Bankruptcy  Act,  1800,  the  word  is  used  in 
the  popular  sense  of  buyer  (t).     So,  when  it  was 

(«)  Kif.  M' William,,  I  8ch.  A  I. if.  I(i9;  B.  v.  AWuordn.g 
H.  &  C.  ti52 ;  Jt.  V.  Dumr,  2  M.  A  H.  201 ;  £«.  v.  Neulon,  30 
L.  J.  C.  P.  285.  Up.  Banero/t  v.  Milehill,  h.  R.  2  Q.  B.  549 ; 
Droeer  v.  Begtr,  13  Ch.  D.  242;'  Exf,.  Mmrheail,  2  Ch.  D.  22; 
Exp.  Fryer,  17  Q.  B.  D.  718 ;  Exp.  .SVr.ier,  22  Q.  B.  D.  179 ; 
Pollin-mn  V.  Palttnon,  L.  H.  2  P.  &  M.  189;  Dolphin  v.  Laytan, 
4  C.  P.  D.  130;  Bale,  v.  Bale$,  U  P.  D.  17.  Cy.  also  under 
the  Stat,  of  set-off,  Reiuinijton  v.  Slevcnn,  2  8tra.  1271 ;  Frnnrl$ 
V.  Dabmrth,  4  C.  B.  220,  |«t  Wilde  C.J. ;  Bauha  v.  Baulrj,, 
46  L.  J.  Q.  B.  670;  Va.  Jonei  v.  Tkomimoii,  27  L.  J.  Q.  B.  234 ; 
Drenter  v.  Johru,  28  L.  J.  C.  P.  281 ;  Uallv.PrilckeU,  3  Q.  B.  D. 
215;  Exp.  Jonet,  18  Ch.  D.  109;  Marqni,  of  Salinburg  v.  Baij, 
29  L.  J.  C.  P.  225  ;  lie  Lmg,  20  Q.  B.  D.  31f> ;  li.  v.  Paget,  H 
Q.  B.  D.  151. 

(h)  46  &  47  Viot.  c.  52;  Flint  v.  Barnard,  22  Q.  B.  D.  90; 
Ytt.  Hnrdij  y.  Falhcnjill,  13  App.  Cas.  351 ;  Be  Cralgt  Claim, 
[1895]  1  Ch.  267. 

(f)  32  k  33  Vict.  c.  71,  s.  91,  repld.  s.  47,  Bankruptcy  Act, 
1883  ;  Exp.  Uillman,  10  Ch.  V.  622.  Cp.  Batice  v.  Harding,  20 
y.  B.  D.  732 ;   Va.  Re  Amo;  [1891]  3  Ch.  159. 


ouBotod  (5  A  0  Will.  IV  r    r,i\  .k  ^ 

nibited  degrees  should  not   be  annulled  fnr  »h  f 

an  association,  originally  founded  in  lfl«l    f^ 

isersrVa  t/rtrt;:  '"'"'^'^^^ '"- 

"formed,"  within    s    4    r         ''.«*°''"'"°'>    ^^^ 

rr;n'-°'r  *"'■■=-- 2 

je  -HKen  in  its  popular  sensed)     An  A«f  „i  •  u 

authorised  the  Court  before  H.L        ^'' .^^"'=»' 

ment was" preferred  "tn         ^t  '""'^  '"'^'*"- 

was  held  to  g"e  a"  horiS  f-  '''tr^^''"'"'  o^^'b,    " 
8've  autbonty  to  give  them  to  the  judge, 

(a)  Shermoil  v.  i?n»,  43  R   R  <io     r  n,  . 
Moo.  P.  C.  324 ;  B.  v.  W,  fc  ,  K  4S     1 1'  ''^"'■"""'  " 
"instituted  "  by  the  lavin<r  „f  fK    •  ,  prosecution  jb 

-onion,  p.;:.,--- 1^-::;  ;:--•--- 

V"i,  [1901 T  2  K  B  4fi7   i-  i,  /!>       ^-  ^""'^  ''■ 

^  c  177  •  w       '  "•  """^  ^"•■"  V.  2r,„v,/  ri897i 

^^W  2.'  ^  26  ^,ct.  ...  89,  s.  4;  Ska.  y.  «„„„„.,  12  q.  jj.  „ 
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who  tried  the  indictment  at  Nisi  Prius  even  after 
its  removal  into  the  Queen's  Bench  (a);  for  the 
technical  meaning  of  the  word  "  preferred  "  would 
have  rendered  the  Act  nngatory  in  a  large  majority 
of  cases,  road  indictments  being  rarely  tried  at 
the  Assizes  at  which  they  are  "  preferred  "  (i). 
Where  judgment  was  "recovered"  for  f500  on  a 
warrant  of  attorney  to  secure  an  annuity  of  i£30, 
of  which  only  ^£16  y/eie  due,  it  was  held  that  the 
defendant  was  protected  from  arrest  by  the  enact- 
ment that  no  person  should  be  taken  in  execution 
on  a  judgment  "where  the  sum  recovered  does 
not  exceed  £20."     Though  technically  the  judg- 
ment was  "recovered"  for  the  larger  sum,  the 
sum  really  recovered   was  under  ^£20  (c).      The 
Eailway  Clauses  Consolidation  Act,  1815,  which, 
while  giving  companies  power  to  take  land  for 
temporary  purposes,  provided  that  they  should  not 
be  exempted  from  "  an  action  "  for  nuisance  or 
other  injury,  was  construed  as  not  limited  to  what 
were  technically  "  actions,"  but  included  all  pro- 
ceedings whether  at  law  or  in  equity  (d).    Where 

(o)  B.  V.  Pemlridge,  12  L.  J.  Q.  B.  47,  259;  It.  v.  Preflo,,. 
7  Dowl.  593  ;  Fa.  It.  v.  PajmorH,  2  East,  413  ;  H.  v.  Iftlonet, 
L.  E.  3  Q.  B.  216. 

(i)  Per  Coleridge  J.,  3  Q.  B.  906. 

(c)  7  &  8  Vict.  e.  96,  s.  57  ;  Johtum  v.  Harrh,  24  L.  T. 
C.  P.  40. 

(rf)  8  &  9  Vict.  0.  20,  s.  32 ;  Fenwick  v.  Eatt  London  R.  Co., 
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the  Quarter  Sessions  were   empowered   to  order 
to  rir^t^  against  whom  an  appeal  was  decided," 

held  That  th  *''  """^'"'  ^'^'y-'  ^*  -- 

held  that  the  prosecutor  who  had  procured  the 

convictzon  successfully  appealed  agafnst,  was  fo 
this  purpose  the  party  appealed  against    thoulfa 
he  was  not  so  on  the  record,  or  formally,  Lor  evin 
by  bemg  served   with  notice   of  the  VealTJ) 
The  corvicting  justices  were    not    the  'pa  tiej 
appealea  against,  though  the  Act  required  tta 
£jfr  °'/PP'^^'  ^'"""''^  ''^  «-ved  on  them 
which  t   s  sometimes  vulgarly  used,  of  "  person  " 

as  in  the  Chancery  Amendment  Act  of  1852 
which  enacted  that  any  "party"  who  made  'n 

preamble  states,  the  pernicio„;  prac^t  of  ris  ng 
money  by  the  sale  of  life  annuities,  except  annXs 
charged  on  lands  whereof  the  grantor  is  Z!Z 

L.  B.  20  Eq.  544;  Va.  Walker  v.  CTe™.,^  15  Q  B  104B  • 
Boi'Iey  y.  RawUy,  45  L.  J.  Q   B    675      "  Am       ..  ' 

».  1.  Public  Authorities  Prot^tion  Act  1893  trh    "  "",'  " 

^^W  15  .1  16  V,ct.  c.  86,  s.  40;    Se  QuarU  Hm  Co..  21  Ch.  U 


94 


INTKRI'RKTATION    UK    STATUTES. 


Ill 


in  fee  simple  or  fee  tail  in  possession,"  was  con- 
strued as  including  in  this  exception  a  person  who 
was  tenant  for  life  with  a  general  power  of  appoint- 
ment ;  for  such  a  person,  though  not  technically 
a  tenant  in  fee  simple,  is  substantially  so,  since 
he  can  dispose  of  the  property  absolutely  (a). 
Although  the  word  "  children  "  is  generally  con- 
fined to  legitimate  children  (6),  it  would  be  con- 
strued as  including  illegitimate  children  when 
such  seemed  to  be  more  consonant  to  the  inten- 
tion. Thus,  26  Geo.  II.  c.  33  (repealed  by  4  Geo. 
IV.  c.  76),  which  declared  void  the  marriage  of 
minors  without  the  consent  of  their  parents  or 
guardians,  was  held  to  apply  to  illegitimate  children, 
since  clandestine  marriages  by  them  were  within 
the  mischief  which  it  was  the  object  to  remedy  (c)  ; 
and  the  4  &  5  Ph.  &  M.  c.  8,  s.  3,  which  made  it 
penal  to  take  an  unmarried  girl  under  sixteen  from 
the  possession  of  her  parents,  against  their  will, 
was  held  to  apply  to  the  taking  of  a  natural 
daughter  from  her  putative  father  (d). 

(a)  flafoy  v.  Hales,  7  T.  E.  194.  Cp.  Leach  v.  Jay,  47  L.  J. 
Ch.  876. 

(ft)  S.  V.  Hetton,  Burr.  S.  C.  187 ;  B.  v.  Birmingham,  8  Q.  B. 
410;  R.  V.  Maude,  65  B.  E.  753 ;  BiU  v.  Crook,  L.  E.  6  H.  L. 
265;  r.per  Pollock  C.B.,  Dickinson  v.  N.  E.  Ey.  Co.,  33  L.  J. 
Ex.91. 

(<•)  R.  V.  Hodnell,  1  T.  E.  96;  F«.  It.  v.  SI.  Giles,  11  Q.  B. 
173 ;  R.  V.  Brighton,  30  L.  J.  M.  C.  197. 

(d)  B.  V.  Coraforlh,  2  Stra.  1162.     Y.  Durin  v.  Dvrin,  L.  li.  7 


WOKD,S   .UN^TRUKD  I.V   pop,,,„   ,,,,,,  ,^^ 

take  an  illustration  from  a  contracT  „  «  ',■  ° 

which  limited   the  responsSv  of  ,-,    '  ^"''^y 
explosions  by  "  ^as  "  ««?!,.      /    "'"^'*  *° 

only  to  that%ifd  'of ::  ^r' "« -^--g 

known  by  that  t^rm     ^  "^^^  popularly 

gas  (</).    "^      '*  '""'  ^"•'  '=°'"-'»'  illuminating 

{«)  Be  S„M,  [1896]  2  Ch  590  ■  <i„  m 

Petera,  137.  '^''-  "  •   ■^"'"«  v.  5„„/«,o„<,  lo 

(e)  Two  hundred  ehettu    „/■  /  .„    n  <<ri 

"Grain,"  Couo.  v^^^ S]  Ar^sV"-'-  ^^  ""'""  ^"P' 

(<J)  SteMfc^,  V.   Werten  Im.  To     L    R    l'  i-      ,. 
covenant  not  to  carry  on  tlm  1,„=''     '    ,'  '     ''•  »«  '« 

L  J.  Ch.  519,  ana  i,t:  ;  ''.*"t*;'"  ^""'^  ''"■  ^'^  ^^«.  =0 
lyuoti  V.  /",■««,„;,,  51  L  ,j.  Ch.  166. 
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Where  a  statute  applied  to  the  United  Kingdom, 
and  the  technical  meaning  of  words  differed  in  the 
different  parts  of  the  kingdom,  the  language  would 
be  taken  in  its  popular  sense  (a). 

The  words  of  a  statute  will,  generally;  be  under- 
stood iu  the  sense  which  they  bore  when  it  was 
passed  (/;).  For  instance,  a  private  Act  (G  &  7 
Will.  IV.  c.  100,  s.  8),  which  provided  that  "  no 
action  in  any  of  His  Majesty's  Courts  of  Law  " 
should  be  brought  against  certain  shipowners 
without  a  month's  notice,  has  been  held  not  to 
apply  to  proceedings  in  the  Admiralty  Division  of 
the  High  Court  of  Justice ;  for  when  the  Act  was 
passed,  the  Admiralty  Court  was  not  called,  and 
was  not,  one  of  His  Majesty's  Courts,  nor  were 
the  proceedings  there  called  an  action  (c). 

In  a  Consolidation  Act  (  V.  sup.  pp.  41, 42)  it  will 
be  found  that  the  language  bears  the  meaning 
attached  tc  it  in  the  original  enactment.  For 
instance,  the  provision  in  the  Sheriffs  Act,  1887, 

(a)  SaltouH  V.  Advocate-General,  3  Maoq.  659  ;  Maefarlane  v. 
Lard  Advocate,  [1894]  A.  C.  307.  Sv.  Income  Tax  Commuaioneri 
V.  Pemsel,  [1891]  A.  C.  531. 

(b)  T.  per  Lord  Esher  M.E.,  Gas  Light  and  Coke  Co.  v.  Hardy, 
17  Q.  B.  D.  621 ;  Sharpe  v.  Wakefield,  22  Q.  B.  D.  2''T  ;  Bead 
V.  Lincoln  (Bp.),  sup.  p.  38. 

(c)  The  Longford,  14  P.  D.  34.  Va.  St.  Crom  v.  Hoaard  de 
Walden,  G  T.  E.  338 ;  Vf.  Chap.  XI,  Sees.  I  &  VI.  How  far  this 
applies  to  new  things,  V.  p.  128. 
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Zorj'"'^'"  ."''^"^  '^°'    *°  ''^^^  --ted 

neing    the    construction    civen    to    f>,o       •  •     , 
enactment,  32  Geo.  II.  c.  I^^.         *'"'    ""^"^"^ 

na  pnrases  that  the  pnnciple  of  strictly  adapting 

eflnce't"' Jl°  f  ,r"°"'''^  -bject'matte    if 
reierence  to  which  the  words  are  used    fin^=  if 

z:::t  '''''-'''-  Howerwidftth 

matter.     While  expressing  truly  enough  all  that 

thth\    .     '-''"'^  *°  ^^'  '^'^  tl^e  "leaning 
wh  ch  best  suits   the  scope   and  object  of   th! 
statute    without  extending  to  ground  foreiL  to 
the  intention.    It  is,  therefore,  a  canon  of  Lter 
pretation  that  all  words,  if  they  be  gene  a    and 

fitness  of  the  matter  (/.).     They  are  to  be  construed 
as  particular  if  the  intention  be  particular  J  T 

a    50  .  ai  Vict.  .55,  s.  14;  if.Me«v.  «„,,„„,  25  Q.  B  D 
183,   ra.  per  Lord  We^Uon.SmM  v.  Hakcr  ri89n  A  P   q^Q 

('')  Bac.  Max.  10. 

(c)  Stradling  v.  JKbrpon,  Plowd.  204. 

I.S. 

7 
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that  is,  they  must  be  understood  as  used  in  refer- 
ence to  the  subject  matter  in  the  mind  of  the 
Legislature,  and  limited  to  it. 

Thus,  enactments  which  related  to  "persons" 
would  be  variously  understood,  according  to  the 
circumstances  under  which  they  were  used,  as  in- 
cluding or  not  including  corporations  (a) ;  and  as 
limited  to  persons  bom  in  the  King's  allegiance, 
or  as  including  also  £>11  foreigners  actually  within 
the  British  dominions  (b),  or  (the  meaning  in  prize 
and  commercial  law)  only  persons  domiciled  in 
those  dominions  (c).  Under  the  Licensing  Act, 
1872,  "no  person"  may  sell  intoxicating  liquor 
without  a  license,  and  "  any  person  "  selling  with- 
out a  license  is  made  subject  to  penalties ;  but  it 
was  held  that  the  sale  prohibited  was  restricted  to 
a  sale  by  a  person  who  ought  to  be  licensed,  and 
did  not  apply  to  a  servant  who  sold  liquor,  the 

(o)  S.  V.  Oardner,  Oowp.  79 ;   B.  v.    Tori,  6  A.  &  £.  419 

B.  T.  Bmerley  Gat  Co.,  Id.  645;  Bac.  Stat.  Uses,  43,  57 
Pharmaceutical  Soc.  v.  London  Suffly  Attoc.,  5  App.  Cas.  857 
Si.  Leamrd't  v.  Franklin,  3  C.  P.  D.  377.  By  62  &  53  Vict. 
c.  63,  a.  19,  in  that  Act  and  in  all  future  Acts,  "person  "  includes 
any  body  corporate  or  uninoorporate,  "  unless  the  contrary 
intention  appears."  Vli.  Stroud's  Jud.  Diet,  and  Supplement,  tit. 
"  Person." 

(6)  Courieenn  Cam,  Hob.  270  ;  Nga  Hoong  v.  B.,  7  Cox,  489  ; 
Loa  V.  Bouiledge,  35  L.  J.  Ch.  117,  per  Turner  L.J. 

(e)  Wilmn  v.  Marryat,  8  T.  R.  31 ;    Tie  Indian  Chief,  3  Eob. 

C.  12. 
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property  of  Li.  .ua.ter,  by  his  master's  orders  (.) 
In  an  Act  which  provided  for  the  recovery  of 
wages  by  "persons  belonging  to  a  shin"  fJ« 
expression  wonM  obviously  b'e  cUned  to  'person 

'Dg  to  the  ship,"  ,t  would  as  obviously  include 
passengers  as  well  as  crew  (A).  The  13  Eliz.  c  6 
s.  1,  which  made  void,  as  against  creditors    «1 

extut  on       'T  Z  ""^  "^"^  *°  ^«  t'^''-  - 
execu  lon.   as  the  object  of  the  Act  was  to  pre- 

the  real  ir"?.  '""  '"'"^  ^'''''"'^  ^-- 
'  gool-walrn    T^    consequently,  the  word 

as Tonl«Tr  '"'*  *°  ^""'"^^  ''^"^^^  in  action, 

Bu  tti  "r  "°*  '"''J^''*  *°  ^-ecution  (c) 

ther  i  rr  "°'''  ^'^  ^^"  *°  '''•'^"d^  tf'e'n  in 

li  rowyist;;'"":;""''"^''^^'^-^*^^^ 

fall  with  rfi!  i  ^'  ^'  *^^y  ^^'«  ^^enied  to 

fall  within  the  specific  object  of  the  Legislature 

a^  Ti    it' '   '^'"""«""'  V-  JTom.,  68  L.  J.  Q.  B  31 

P.  2  8  V  7r;  ''t:  ^-  '•  ^-  ^-  ^^  =  '■  ^^^  i.  3 

•^-  o ,  i;.  ^.  T.  Wmn,  3  Sumner,  209. 
Bank  S""':  V"-  '  ^"-  '^°-  =*«^^   ^'^-  ^««-.  27  L.  J 

a:ii^.r;.T^;i-;-'-:^---.o...8a; 
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which  WBH  to  protect  creditors  against  beiug 
deceived  by  an  apparent  ownership  of  property. 
A  bungalow  constructed  of  wood  and  corrugated 
iron  erected  on  a  piece  of  land  for  the  purpose  of 
exhibition  and  sale,  but  not  used  or  occupied,  or 
intended  to  be  used  or  occupied  on  the  spot  on 
which  it  was  erected,  though  clearly  a  "  wooden 
structure  or  erection  of  a  moveable  or  temporary 
character,"  is  not  within  the  meaning  of  those 
words  as  used  in  s.  13,  Metropolis  Management 
and  BuUding  Acts  Amendment  Act,  1882  (repld. 
B.  84,  London  Building  Act,  1894),  and  does  not 
require  a  license  in  writing  from  the  County 
Council  for  its  erection.  The  Act  was  not  aimed 
at  such  a  structure  (a).  Damage  caused  by  a  ship 
to  a  pier,  or  by  the  mainsail  gear  of  a  barge 
coming  in  contact  with  a  pile-driving  engine  fixed 
on  a  wharf,  as  the  barge  was  sailing  past,  would 
not  be  "  damage  by  collision  "  within  the  meaning 
of  the  County  Court  Admiralty  Jurisdiction  Acts, 
1868  and  1869  (i).  So,  in  Bankruptcy  Acts,  the 
word  "  creditor  "  is  found  to  be  limited,  usually,  to 
person-,   who  are   creditors   at  the   time   of  the 


(a)  45  &  46  Vict.  o.  14  ;  London  C.  C.  v.  Humphreyt,  [1894] 
2  Q.  B.  755.  Cp.  WetlminHer  Council  v.  London  C.  C,  71  L.  J. 
K.  B.  244. 

(6)  31  &  32  Vict.  c.  71,  s.  3 ;  32  &  33  Vict.  e.  51,  a.  4 ;  Eohmu 
V.  The  Kate.  57  L.  J.  Q.  B.  546 ;  The  Normandij  73  L.  .1 
P.  D.  &  A.  55. 
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bankruptcy  and  entitled  to  prove  under  it  (a)  ■  and 

nth  "'f  """'''  "  "  ---•  °ff-e  fo 
any  member  of  a  "co-partnership"  to  embezzle 

apply  to  tbe  case  of  an  association  having  for  its 

and  mental  improvement  of  its  members  (b). 

Ihe  complex  term  "inhabitant"  may  be  cited 
as  havmg  frequently  furnished  illustration  of  this 
adaptation  of  the  meaning  to  what  appears  to  u 
mo  t  exactly  the  object  of  the  Act.  In  the 
abstract,  the  word  would  include  every  human 
bemg  dwelling  in  the  place  spoken  of.  A  right  of 
way  ov         fie,,  ,„  ,,^  p^^.^^  ^^^^^^    Jgbt  of 

the     mhaktants  "  of  a  parish  would  include  every 

au  Act  was  to  impose  a  pecuniary  burden  in 
respect  o  property  in  the  locality  (as'in  the  ca " 
of  the  Statute  of  Bridges,  22  Hen.  VIII.  c  5 
which  throws  the  burden  of  making  and  repairing 
bndges  on  the  "inhabitants"  of  the  towTof 
county  :n  which  they  are  situated,  and  in  the 
R.ot  and  Black  Acts  (U)),  the  expression  would  be 

iSank.  19.     Under  s.  48.  Bankruptcy  Act,  1883   F  B.  P  • 
tiip.  Head,  66  L.  J.  Q  B   71  '        *'  ^'""'' 

W  31  .  32  Vict.  c.  116,  .:  1 ;  «.  ,  ^„,,^_  55  ^  J 

M.v.^a*,„.6A.&E.165,;,„LittledaleJ. 
('0  A  V.  JVort*  t'urrn,  4  B.  ,t  C.  958,  per  Bayley  J. 
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coDBtmed  a8  comprising  all  holders  of  lands  or 
houses  in  the  locality,  whether  resident  or  not, 
and  corporate  bodies  as  well  as  individuals,  but  as 
excluding  actual  dwellers  who  had  no  rateable 
property  in  the  place,  such  as  servants ;  it  being 
"  infinite  and  impossible  "  to  tax  every  inhabitant 
being  no  householder,  and  who  could  not  be  dis- 
trained upon  for  non-payment,  and  therefore  highly 
improbable  that  the  Legislature  intended  to  tax 
them  (a). 

On  the  other  hand,  where  the  object  is  to 
impose  the  performance  of  a  personal  service 
within  the  locality,  the  word  "  inhabitant "  would 
probably  be  construed  as  not  comprising  either 
corporate  bodies  or  non-resident  proprietors.  Thus, 
it  was  held  that  a  person  who  occupied  premises 
in  one  parish  and  carried  on  his  business  in  person 
there,  but  resided  in  his  dwelling-house  in  another, 
was  not  an  "  inhabitant "  of  the  former  parish  so 
as  to  be  bound  to  serve  as  its  constable  (i).  So, 
an  Act  which  authorised  the  imposition  of  a  rate 
on  all  who  "  inhabited  or  occupied  "  any  land  or 
house,  and  the  appointment  of  a  number  of  "  in- 
habitants "  to  collect  the  rates,  was  held  to  throw 
the   latter   duty   only  on  actual   dwellers  in  the 

(o)  2  Inst.  702;  B.  v.  Nmlh  Currg,  4  B.  A  C.  958,  jwr 
Bayley  J. 

(/.)  R  V.  Adinril, iB.&C.172;  Va.Il. v. NiehoUon,  1 1 R. E. 39K ; 
WiUiimt  V.  Jontu,  Id.  411.     t>.  Wetherei}  v.  Calcutt,  inf.  p.  lOK. 
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locality  (<i).  But  here  the  word  "  occupied  "  would 
«t.gge8t  a  meaning  for  "  inhabitants  "  distinct  from 
occupiers."  A  fnrnisLed  house,  not  lived  in 
during  the  year  of  assessment,  is  an  "inhabited 
dwelh„g.hou.e  •'  and  assessable  to  inhabited  house 
auty  (A). 

Again,  an  ther  meaning  would  be  given  to  the 
«ame  expression,  where  the  object  was  to  deter- 
mme  the  seHlement  of  a  pauper,  or  the  qualiflca- 
faon  0  an  el  ,etor  In  those  cases,  a  person  is  an 
inhab  tant  or  resident  in  the  place  in  which  he 
usually  sleeps  (.).  What  amounts  to  inhabitancy 
in  this  sense,  it  is  impossible  to  define.  Sleeping 
ma  place  once  or  twice  does  not  constitute  it 
and,  on  the  other  hand,  such  residence  generali; 
m  a  place,  m  this  sense,  is  quite  compatible  with 
much  absence  from  it  (,/).     But  if  an  Act  requires 

(o)  Donne  v.  Martyr,  8  B.  4  0  63 
J)  U  i  16  Viot.  0.  36.  ,.  1 ;  swi*  V.  Daune,.  73  L.  J.  K.  B. 

(e)  SI.  Mary  y.  Raddiffe.  1  Stra.  60,  per  Parker  C.J.;  R  v 

^'J"i  ?,""■  ^'-  ^'  '"^  •   *•  ^-  «'"'/-''.  11  East.  176  •    *  v' 
«,ldeniaU.  3    B.  4  Aid.  37,  ;    B,-al  v.  .F-„„,,   3  C    P   i,    73 
Font  V.  Vre.,  5  C.  P.  D.  59  ;  RUey  v.  Rea,l,  4  Ex.  D    100  ■ 
A..G  ..ParUr,  3  Atk.  577,;..,  Lord  Hardwioke  L.C  ' 

„n      f  ■  T  *'"■*'"•  ^^  ^"'''  ^^^  ■•  ^""""^''  Co'c.  L.  R.  4  Q  B 
ff-r,e.   Id.  47;    Va.  Wkillorn.  v.  Tkon,a.,  7  M.  .  Gr.  1  ■  FoM 

r  f "'      «,  "^  V-  '''^    ''""'  '■  ^"''  "•  27^  ;    «rD'.g„l1 
r.Uer>„„,  87  R.  B.  869;    Dun.Um  v.  Pa«.™.„.  28  L   J    0    P 
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residenoe  for  a  certain  time  at  least,  aa  n  qaalifioa- 
tioD,  it  woalcl  be  nnderatood  to  make  octaal  bodily 
presence  in  the  place  for  that  time  indispensable  ; 
aa  was  held  in  the  construction  of  the  Act  which 
constituted  the  congregation  of  the  University 
of  Oxford  of  residents ;  and  required  that  those 
residents  should  have  resided  at  least  twenty 
weeks  in  a  year  (a). 

The  same  expression  has  received  another 
meaning  where  the  object  of  the  Act  was  to 
preserve  information  as  to  the  place  where  a 
person  was  to  be  found  at  times  when  it  was 
most  likely  that  he  should  be  sought;  as  in  the 
enactment  which  requires  a  solicitor  to  indorse 
his  "  place  of  abode  "  on  the  summons  which  he 
issues  ;  or  a  witness  to  a  bill  of  sale,  to  add  to 
his  signature  a  description  of  his  occupation  and 
"residence."  In  these  cases  it  has  been  held, 
considering  the  object  which  the  Legislature  had 
in  view,  that  the  place  of  business  was  within  the 
meaning  of  the  abode  or  residence  intended  (h). 

185;  PoaeU  v.  Oual,  34  L.  J.  C.  P.  69;  Spiltatt  v.  Brook,  18 
Q.  B.  D.  426 ;  Beat  v.  Toum  Clerk  o/  Eitter,  20  Q.  B.  D.  300 ; 
Donogliue  v.  Brook,  57  L.  J.  Q.  B.  122. 

(o)  B.  T.  Oxford  (V.C),  L.  R.  7  Q.  D.  471. 

(6)  Boberli  v.  TFi'«iom»,  2  C.  M.  *  B.  561 ;  Blaekicell  v.  Eng- 
land, 27  L.  J.  Q.  B.  124 ;  Atlenborough  v.  Thompion,  27  L.  J.  Ex. 
23  ;  Allell  v.  Baaham,  25  L.  J.  Q.  B.  239  ;  Beaer  v.  Cox,  30  L.  J. 
Q.  B.  73  ;  Larchin  v.  If.  W.  Bank,  L.  B.  10  Ex.  64,  per  Black- 
burn J.     r.  Thorp  V.  Browne,  L.  E.  2  H.  L.  220. 
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But  in  general  the  place  of  businesi  of  a  pergon 
would  not  be  regarded  as  his  '•  place  of  abode  "  (a). 
It  haa  been  held  to  be  '      "addre.s"  aa  r  wit- 

1882  (ft) ;  but  not  to  br,^  ,.|,1,„..  •  ,  r  indorse- 
ment on  a  writ  as  pi ::.  ,,;  ;,  :,,;,. ,)ti.  .,  ) 
_  Aolerkorgervantrlo..  n,.f '<.,,, V  -  .asiness" 
in  the  place  whero  h.  ,  ..,.;,o,:n.  within  the 
meaning  of  Acts  giviu.- jun,  .u.fL,,.  to  County  and 
other  Courts  over  persons  «l.o  .1  ;i  or  carry  ou 
business  within  their  li,„>../);  i,,,,  ^,,3  ^ords 
would  receive  a  wider  meaning  when  the  object 
of  the  enactment  had  reference  to  the  distribu- 
tion  of  business  between  different  Bankruptcv 
Courts  («;).  ^    ' 

Under  the  provisions  of  the  County  Courts  Act, 
which  gave  the  Superior  Courts  concurrent  juris- 
diction  when  the  parties  dwelt  more  than  twenty 
miles  apart,  the  principal  office  of  a  railway  com- 
pany was  its  dwelling  (/)  ;  but  not  its  other  offices 

(o)  F.  S.  V.  Hammond,  21  L.  J.  Q.  B  163 

(6)  «  &  46  Viot.  c.  43;   Simmon,  y.' Woodv,anI.  61  L.  J.  Ch. 

^{^)  Bule8  of  8.  C.  Order  IV.  r.  1;    «»,  v.  «.„,  24  Q.  B.  U. 

('0  Graham  T.  Leuii,  22  Q.  B.  D.  1. 

(e)  Exp.  Breull,  16  Ch.  D.  484. 

{f)Adanu  V.  O.  W.  R  Co..  30  L.  J.  Ex.  124 ;   Taylor  v  Cr,«- 
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or  stations  (a).  But  the  mannfaotory  or  shop, 
where  the  business  is  substantially  carried  on, 
and  not  its  registered  office,  is  the  dwelling,  within 
the  meaning  of  the  same  provision,  of  a  manu- 
facturing company  («).  For  fiscal  purposes,  a 
corporation  is  regarded  as  residing  where  the 
governing  body  carries  on  the  supreme  manage- 
ment, though  the  scene  of  its  operations  and 
sources  of  profit,  and  even  the  majority  of  the 
shareholders,  are  out  of  the  country,  and  though 
it  has  a  foreign  domidil  and  is  registered  abroad  (c). 
A  foreign  corporation  which  had  any  establishment 
in  this  country  would  for  the  same  purpose  be 
considered  as  resident  here,  as  regards  the  question 
of  jurisdiction  (d). 

In  the  same  way  the  word  "occupier"  has 
received  different  meanings,  varying  with  the 
object  of  the  enactment.  Ordinarily,  the  tenant 
of  premises  is  the  "  occupier  "  of  them,  although 
he  may  be  personally  absent  from  them  (e) ;  while 

(o)  Shieh  V.  G.  N.  R.  Co.,  30  L.  J.  Q.  B.  331 ;  Brown  v. 
L.  A  N.  W.  R.  Co.,  32  L.  J.  Q.  B.  318. 

(6)  Keyiuham  v.  Baker,  33  L.  J.  Ex.  41;  Va.  Abert/Hmlh 
Pier  Co.  V.  Coopfr,  35  L.  J.  Q.  B.  44. 

(c)  Ifewhy  V.  CoWi  Arms  Co.,  L.  K.  7  Q.  B.  293 ;  Haggin  v. 
Comptoir  iTEacomple,  23  Q.  B.  D.  519;  Carron  Iron  Co.  v. 
Maclaren,  5  H.  L,  Cas.  459.  V.  A.-O.  v.  Alexatider,  L.  E.  10 
Ex.20. 

(rf)  Cesetia  Sul^Ur  Co.  v.  Nicholmrt,  1  Ex.  D.  428. 

(")  B.  V.  Pounder,  25  R.  R.  345. 
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a  Bervant  or  an  officer  who  is  in  actual  occupa- 
on  of  premases,  virtute  officii,  would  not  be  an 
occupier'  (a)     But  in  the  Bills  of  Sale  Act, 
1854  (repealed  by  s.  23,  41  &   42  Viet.  c.  31) 
whach  provided  that  personal  chattels  should  be 
deemed  m  the  possession  of  the  grantor  of  a  bill 
of  sale  so  long  as  they  were  on  the  premises 
occupied"  by  him,  actual  personal  occupation, 
and  not  merely  tenancy,  was  intended ;  and  there- 
fore the  owner  of  chattels  in  rooms  which  he  did 
not  personaUy  occupy  was  not  in  the  '■  apparent  " 
possession  of  them,  within  that  Act  (b). 

This  restriction  of  meaning  may  be  carried  still 
farther  to  promote  the  real  intention,  and  not 
exceed  the  object  and  scope  of  the  enactment. 
Thus,  an  Act  which,  reciting  the  inconveniences 
arising  from  churchwardens  and  overseers  making 
clandestine  rates,  enacted  that  those  officers  should 
permit  "  every  inhabitant "  of  the  parish  to  inspect 


(o)  Clark  V.  Bury  St.  Edmuml.,,  26  L.  J.  C  P  12  • 
iJoierto,  3  Ex.  D.  66 ;  B.  v.  SpurreH,  L.  E.  1  Q.  B  72  • ' 
V.  Priclard,  20  Q.  B.  D.  285.  ' 

(b)  17  &  18  Vict.  0.  .06 ;  SMnsm  v.  Brigg,,  40  L  J, 
As  to  the  word  "  traveUer,"  V.  Taylor  v.  Bumphrey.,  30  L 
242  ;  F,.her  y.  B<mard,  34  L.  J.  M.  C.  42;  Atkinson  v, 
-iB  L.  J.  M.  C.  12  ;  Saunders  v.  S.  E.  B.  Co.,  49  L.  J.  Q 
Penn  v.  Alexander,  62  L.  J.  M.  C.  65  ;  and  6  Edw.  VII.  o. 
"IndKer-  and  "occupier,"  Bradley  v.  Baylis,  8  Q.  B 
210;  M,^to„  V.  Pahirr.  01  L,  ,T.  Q.  B.  7  ;  Hmiroo,/  v 
y  13.  D.  179. 


Bent  V. 
McClean 

'.  Ex.  17. 

J.  M.  C. 
Sellers, 

B.  761 ; 

39, 8.  3 : 
.  D.  195, 
Bone,  13 
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the  rates,  under  a  penalty  for  refusal,  was  held 
not  to  apply  to  a  refusal  to  one  of  the  church- 
wardens, who  was  also  an  inhabitant.  As  the  object 
of  the  Act  was  limited  to  the  protection  of  those 
inhabitants  only  who  had  previously  no  access  to 
the  rates  (which  the  churchwardens  had),  the 
meaning  of  the  term  "  inha*iitants  "  was  limited 
to  them  (a). 

In  another  case,  the  majority  of  the  Judges  of 
the  Queen's  Bench  went  further  than  the  Chief 
Justice  thought  legitimate,  in  giving  an  unusual 
and  even  artificial  meaning  to  a  word,  for  the 
purpose  of  keeping  within  the  apparent  scope  of 
the  Act.  The  treaty  between  Great  Britain  and 
•the  United  States  of  1842  and  the  6  &  7  Vict, 
c.  76,  passed  to  give  the  Executive  the  necessary 
powers  for  carrying  its  provisions  into  effect, 
having  provided  that  each  State  should,  on  the 
requisition  of  the  ether,  deliver  up  to  justice  all 
persons  who,  being  charged  with  murder,  "piracy," 
or  other  crimes  therein  mentioned,  committed 
within  the  jurisdiction  of  either  State,  should  seek 
an  asylum,  or  be  found  within  the  territories  of 
the  other ;  it  was  held  that  the  word  "  piracy  " 
was  confined  to  those  acts  which  are  declared 
piracy  by  the  municipal  law  of  either  country, 
such  as  slave-trading,  and  did  not  include  those 

(a)   WMcred  v.  CalcuU,  5  Scott,  N.  E.  409  ;  Va.  It.  v.  Mathllcr, 
45  R.  E.  433. 


im-M 


HKNEFIOIAL   (KNSTRI'OTION.  10<) 

Which  are  piracy  iu  tJie  ordinary  and  primary 
sense  of  the  word,  that  injure  ,.!,„  ..  JrS 
latter  offence  was  within  the  jurisdiction  of  all 
States  and  was  triable  by  all,  and  the  offenders 
,„  1    «  '  r'^^.^^uently,  be  said  to  seek  an  asylum 

for  tiem  that  species  of  the  crime  was  not  within 
:rri:r;,r^'"^^^*°^^--^^«^''^*^e  treaty 


SECTION   ir.— BENEFICIAL   CONSTRUCTION. 

it  is  said  to  be  the  duty  of  the  judge  to  make 
such  construction  of  a  statute  as  .hii  suppress 
the  n«chief  aud  advance  the  remedy(.)  Tea 
where  the  usual  meaning  of  the  language  fl  shor 

extended  „?  '"'  °'  *''^  Legislature,  a  more 
extended  meaning  may  be  attributed  to  it  if 
fairly  susceptible  of  it.  If  there  are  circum 
stances  in  the  Act  showing  that  words  are  u  sdTn 
a  larger  sense  than  their  ordinary  meaning  thlt 
sense  may  be  given  to  them  (.).  Thus,  the  Le'g 
tare  having  intended  when  passing  the  Work^en^s 

..  E.  fp.'S'nr^  "•  '  ■"•  '  '''■   '"'  '^-«-  V.  ^»»*-»*,. 

C  P  D  530     I  ''' '  ""  ^r''""  ""■'■■  ^"'^"^  -  «-"'.  2 
(•)  Per  Lord  Esher  M.R.,  B„.-l„,.  ,.  ^„„,  3,  q  g  ^^ 


no 
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Compensatiou    Act,    1897,   that    every   workmau 
in  the  prescribed  trades  should   be   entitled  to 
compensation,  it  ought  to  be  construed  so  as,  as 
far  as  possible,  to  give  effect  to  its  primary  provi- 
sions («).     The  enactment  (s.  54  (4),  25  &  26  Vict, 
c.  63)  limiting  the  liability  of  shipowners  where, 
among  other  things,  the  injury  done  is  "  by  reason 
of  the  improper  navigation  "  of  their  ships,  extends 
to  a  case  where  a  collision  was  owing,  not  to  any 
default  of  the  crew,  but  to  the  breakdown  of  the 
steering  gear  from  the  negligence  of  engineers  on 
shore,  who  Lad  improperly  fixed  it  (/;).    It  would 
extend  to  every  case  where  the  negligence  is  that 
of  any  person  for  whose  negligence  the  owner  is 
responsible,  unless  it  occurred  with  the  privity  of 
the  latter  (c).   Where  a  colonial  statute  empowered 
municipal  councils  to  construct  bridges,  and  pro- 
vided that  in  certain  circumstances  the  autlicrities 
of  "adjacent"  districts  should  contribute  to  tlie 
cost,  it  was  held  that  the  word  "adjacent"  has 
not  by  ordinary  usage  a  precise  and  uniform  mean- 
ing, and  is  not  confined  to  places  adjoining,  but 
that  the  degree  of  proximity  which  would  justify 
its  application  is  frequently  a  question  of  circum- 
stances (rf).     A  young  person  whose  work  is  partly 

(a)  fiO  &  61  Vict.  c.  37 ;  Lyaoiu  v.  Knoides,  [1901]  A.  C.  79. 

(h)  n<-  Warkimrlh,  9  P.  D.  145. 

{<■)  Id.  p,r  Brett  M.R. 

(rf)  Maiiiir  of  Wellington  v.  Mnijor  of  Lower  Hull,  [1904]  A.  C. 


HouJAct,    89L)  "i:  «^°P'' -'b-  tJ^e  Shop 
house  to  a  drunkin  ^'''^  ''''''  ^'  ■''  P°Wic- 

they  are  Zl:Z^  ^>'""t'^«y  ieaves  them  while 
«•  78,  Highw'aTlTt  18?n  Tl  ^^^^^^^  -^*^- 
"  single  vvomJn  Uf  ;2-  ,  t'!  t"'  ^''^^  '^ 
right  to  sue  the  putative  th  %        ""^  '=^"'^  *^« 

(i)  35  &  36  Vict.  c.  94  s    IS      V    ,  I     , 

W5&  6  Will.  IV   c   50-    PJ    ;.^- ■"'*'• 
(J.  B.  768.  ■      **'■'"'"  '■■  ■Baa^'-'.rf^/,.,  [1895]  1 

('')  ^"I'my  V.  Card,;,ham,  2  Bott   194  ■   «         „. 
Q.  n.  541.  '         °"'  ''**  ■  "•   •••  Wymon,lh„,n,  2 

(')  A    V.  Pilh'mjlaa,  2  B    A  Ti    '-.jft 
''■  -I-  M.  C.  153  ;  It  V  £?,«,■„        .  , :,  f  •  """'■  ^^^-  «"■"'«•  22 
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of  the  Acts  being  to  compel  men  to  contribnte  to 
the  support  of  their  illegitimate  offspring,  even  a 
married  woman  living  under  circumstances  incom- 
patible with  marital  access,  though  not  in  popular 
language  a  single  woman,  is  nevertheless,  for  the 
purposes  of  the  Acts,  and  therefore  in  the  con- 
templation of  the  Legislature,  as  "  single  "  as  a 
woman  who  has  no  husband.  So  where  by  s.  141, 
Army  Act,  1881,  assignments  of  or  charges  upou 
pensions  received  by  officers  in  respect  of  past 
services  are  forbidden,  but  nothing  is  said  in  terms 
ubout  executions  or  attachments,  it  has  been  held 
that  these  must  be  regarded  as  included  ;  as  other- 
wise the  object  to  be  effected,  viz.,  to  secure  a 
provision  which  should  keep  the  pensioners  from 
want,  and  enable  them  to  keep  a  respectable  social 
position,  would  be  frustrated  (a).  A  soldier  who 
has  gone  into  barracks  with  a  view  to  being 
drafted  to  the  seat  of  war  is  "  a  soldier  in  actual 
military  service  "  within  s.  11,  Wills  Act,  1837  (b). 
The  authority  given  by  the  Municipal  Corporations 
Act  to  expend  the  local  funds  upon  "  corporate 
buildings  "  was  construed  as  extending  to  the  cost 

Ddviet,  [1901]  1  K.  B.  118 ;  Vf.  Seigate  Union  v.  Croydon  Unim, 
14  App.  Cas.  465. 

(rt)  44  &  45  Vict.  c.  5S  ;  Lucai  v.  Hnnif,  56  L.  .1.  Q.  B.  l"j . 
Re  Saundert,  64  L.  J.  Q.  B.  739. 

(/«)  1  Vict.  0.  26;  Re  Hiacock,  [1901]  P.  78;  Vu.  Gatlwai;'  w 
Knee,  [1902]  P.  99. 
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company  (.0,  have.  byl'teLf  7"  ">"  """"ed 
been  held  to  be  "goods -'  S"!  "°°''"''*'°''' 
that  word  as  used  rcer to  t  ,  ^  '"''"'^"^  °^' 
the  other  hand  a  ]in«nT    T  '"''  "^^'^^  »" 

to  be  a  "case" 'in  wh^    ^^  ^"^  ''^^^  'i«"ded  not 

^or  the  pu;:seT:,c:t^"'^^•'^"^^^^^^ 

the  Metalliferous  Mines  f,  .  '«^""«">ent  of 
explosives  sha^l  L^be  atf  ,"''  ^'''  '''^'  ^^''^ 
a  "case  or  canister  "  as  If;  ""  ""^* '" 
eflfect  the  object  of  th     W  *"''*  ^""^'I  not 

tion  againsttuit     trst^^^^  ^-'- 

trade-mark  and  sood^.T  „ '^      ^''^-    ^°  ^°«'^«'' 
Stamp  Act.  1891   ZTl^  '''  P^P^'^y  '^"hin  the 

-  r  ^^  -Tt  ^^^- ^^ 

(«)  5  ,(:  6  Will.  IV  c  7(1     w       „,  ' 

(*)  2  .  ,  Vict.  0.  n       40    ;  '*^';r?-'  ^'  ^-  '^^  *  B-  306. 

(=)  39  *  40  Vict.  c.  80  ;     ;.      ;:  f^"-  '''  ^-  J-  M.  C.  120. 
Ho^.  65  L.,f.  g.  B  mi  """"'  "'"  «'•  ^-  r™.-*, 

WB-S.  C.  1883,  Order  Lr  9-1, 
Cb.  216.  •  '•  ^  •    •^'"""  V-  Z)a„v,,  [1893J  2 

(e)  35  ,t  36  Vict.  c.  77  s  91  /o  n     n 
■^^'^  Co.,  18  Q.  B.  D.  428.  '    ^  '  ^""^^  '•  '°'>*«'»»  t'a««. 

(/)  •')4  &  55  Vict.  c.  39,s.  59  f  n  •  »,    i 
-  y-  B.  356;    .V„.,w„,,  ,.        '  f^  *;""*"  ^'^  ■^«'-  'tee.,  [189GJ 
Q.  B.  175.  .  ■'  -^  ^""'■'^''  ^-^  ■^«'.  ll^v.,  [1897]  1 

l.,s. 
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provides  that  all  rights  or  easements  relating  to 
the  purchased  land  should  be  extinguished,  but 
oompensated  for,  has  been  held  to  include  under 
the  V  jrd  "  rights  "  inchoate  as  well  as  complete 
rights  i'\  An  Act  which  required  a  railway  com- 
pany i  J  make,  for  the  accommodation  of  the 
OWL  i"3  and  occupiers  of  the  adjacent  lands,  suffi- 
cient fences  for  protecting  the  lands  from  trespass, 
and  the  cattle  of  the  owners  and  occupiers  from 
straying  thereout,  was  held  to  include  in  the  term 
"occupier"  a  person  who  merely  had  put  his 
cattle  on  land  with  the  license  of  the  occupier  {!>). 
And  the  same  word,  even  when  coupled  with 
"  owner  "  (c),  has  been  construed,  with  the  view  of 
promoting  the  object  of  the  enactment  and  reach- 
ing the  mischief  aimed  at,  as  including  a  person 
standing  on  a  spot  in  a  park  or  place  where  he  had 
no  more  right  to  stand  than  any  other  person  ((/). 
So  it  has  been  held  that  cows  agisted  on  the  terms 
that  the  agister  should  take  their  milk  in  exchange 

(o)  38  &  39  Vict.  0.  36,  s.  20,  repld.  s.  22,  53  &  54  Viot.  o.  70 ; 
Barlow  v.  Bom,  24  Q.  B.  D.  381.  Cp.  Haakini  v.  Bttller,  [1892] 
1  Q.  B.  668,  where  "  easement "  was  construed  in  ito  strictest 
sense. 

(i>)  Damon  v  Midland  By.  Co.,  42  L.  3.  Ex.  49  ;  Va.  Kittoa  v. 
Lukeard,  44  L.  3.  M.  C.  23. 

(c)  V.  Chap.  XI,  Sec.  IV. 

{(>)  V.  Doggett  v.  Caitermt,  34  L.  J.  C.  P.  46 ;  Bout  v.  Fen- 
wi/'it  43  L.  J.  M.  C.  107 ;  Powell  v.  Kempton  Parle  Baeecourdf 
Co.,  68  L.  J.  Q.  B.  392 ;  Broin  v.  Patch,  Id.  588. 


I'olde/withallXtTserr"'  '^  "  "''"«■ 
of  the  company  to  pTycaTto  h'  ""■'''"*  "'*'"''^ 
calls  on  his  8hL«  »!  '"*  ''«'"°*'  ^"'"^ 

cash  •■  (A)    hatTe  IT  T"''"'  °'  "^«  '"'"^  " '«» 

that  the  retf  aZL    T.  °''  assistance,"   so 

elector  fromleil^rtLel  M    tf?""'^  *'^ 
nuptial  agreement  Ll°^'*'  ""*'  ■*"   ^"^'e- 

to  the  value  of  i-K    /  ^'  """^  *'''''  "bedding" 
by  B.  I47    Cotr^;'''' •*  P'°'«°'«<1  from  seii 

inoorpo  at'id  into   L  ?"*''-''   '"**'  "'"''   '« 

-wi;Lrvir:i^/-':«^o4Ues^ri 

tbe  representatives  o/Ttear^^i-hr 

(«)  46  &  47  Viot.  0.  61  s  4-5  ■  r  7 
B'llon,  15  Q.  B.  D.  457.  '      ""''''"  ^  ^'"•*'-  ^ooi  v. 

;*)  30  &  31  Viot.  c.  131  «  si;5 .  „  , 
Oh.  D.  169.  '    ■  ^  •    "'  ^""^  Lloyd  ,£•  Co.,  41 

(<:)  48  &  49  Viot.  0.  46    3    2  •    ff       , 
QB.  D.  418  '   '''"'^H''""  V.  Bamhridge,  18 

('')  41  &  42  Vict,  c  31   «  1  •  IP 

Q-  B  142-  vn  n  p  ■     """"  ^-  •^J'™  *  cb-  neon  2 

*>:        ,  i>ar>«  V.  Bnrr,,,  69  L.  J.  Q.  fi.  232. 
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name  was  on  the  register  (<i).  A  statute  which 
requires  a  railway  company  to  keep  in  repair  a 
"  bridge "  carrying  a  highway  over  their  lines, 
requires  them  also  to  maintain  the  roadway  upon 
the  bridge  (h).  A  fishing-boat  of  ten  tons  provided 
with  masts,  which  uuRhipped,  and  sails  used  for 
going  to  sea,  but  which  was  propelled  by  four  oars 
in  harbour  and  shallow  water,  was  decided  to  be  a 
"  ship  "  within  the  Merchant  Shipping  Act,  18C2, 
which  provides  that  ^hen  a  collision  between  two 
"ships"  takes  place,  the  master  of  each  ship  is 
bound  to  render  assistance  to  the  other,  on  pain  of 
the  cancellation  or  suspension  of  his  certificate. 
Though  s.  2,  Merchant  Shipping  Act,  1854, 
enacted  that  the  term  "  ship  "  should  "  have  the 
meaning"  thereby  "assigned"  to  it,  viz.,  that  it 
should  "  include  every  description  of  vessel  used 
in  navigation  not  propelled  by  oars,"  this  was 
considered  not  to  be  a  definition,  and  as  not 
excluding  vessels  which  it  did  not  include  (c).    On 

(a)  25  &  26  Vict.  c.  89  ;  Jaiue$  v.  Buna  Ventura  Syndieale,  65 
L.  J.  Ch.  £84.  r/.  Allen  v.  Oold  See/,  of  Weil  Africa,  69  L.  J. 
Ch.  26G. 

(I)  8  &  9  Vict.  c.  20,  B.  46 ;  Lancathire  H-  Yorlu.  By.  v.  Bury, 
14  A.  0.  417.  Fo.  as  to  a  "  book  "  within  5  &  6  Vict.  c.  45,  s.  2, 
Maple  a,-  Co.  v.  Junior  A.  Jt  N.  Sloren,  52  L.  J.  Ch.  67 ;  Cable  v. 
MarlcB,  Id.  107 ;  Z>ori»  v.  Comitti,  54  L.  .T.  Ch.  419.  And  as  to 
a  "  boiler  "  within  45  &  46  Vict.  c.  22,  B.  v.  Boiler  Exploeionn 
Act  Commieaionere,  60  L.  J.  Q.  B.  544. 

(c)  Exp.  Fergmott  mid  Butchineon,  h.  B.  6  Q.  B.  280.      C]'. 


11! 


BKNEnciAI.   .•ONXTRITfTII.N.  j  ,  j- 

L  r  "*  navigation  "  so  as  to   need 

tlie  suspension  on  board   nf  .  u      7   , 
certificate  (a).  °^  *  ^""'^  "'  ^^de 

Another  instance  is  afforded   by  s    3  of   ,k 
it  has  b  e'„  °i  ;  rr  ^"^  lodging.house  "  „„,ess 

thepoorli^l  Lrr'™^"'  ''^-^  to  -cure  for 
ing  health  Irfl  "'''  ""editions  Hafeguard- 

Becure  for  /L^  f  '  '"^P"'"''  '''  »'«  "We  to 

gain  (A).  "haritaUe  purpose  and  not  for 

service     of  process,  within  the  meaning 

^«  Mae,  7  P  n  r  OR  •    /I  « 

Pattern  J.,  4  C.  i  P  55^ i^'fi  f  ,^,  /"■  ■«■  ^-  "S"^-.  P- 
«•  ;22.  Merchant  Shippf."  .l;"  Hi  ''  ^^  "■  «^-  »•  1«.  ™P.a. 

(«)  17&]flVict.  c.  104  88   9    qi«.    w 
-»«•«•»,  [1893]  1  Q  B  359.  >«,;'„      *"  ''■''  *'"'*^'°"  ^■■ 
Q.  B,  370.  ■      "•  *'"  ^"""'  ^-^  W""rf.  [1893]  1 

m-   'L\"  ^'t  "■  ''-'  ^°'"'''"'  V-  ^"o'*,  [1900]  1   0    B 
"' '    ^''9'don   V.    Trotler,  Id    617  ■    t'J     n       L  :^J   1   y.  B. 


MKaoCOn   •BOUTION    TKT  CHAIT 

(ANSI  ond  ISO  TEST  CHART  No,  7) 


M      125 


^  APPLIED  IIVHGE    In, 

£-,^  1653  Cost  Main  Str*«l 

^£  Rochest«r.   Ut«   rohi         1*609        US* 

^S  <^16)   «82  -  OJOO  -  Phone 

^S  (716)   2Ba-.59a9  -Fq. 


118 


INTERPItETATION   OP  STATCTES. 


of  the  Bankruptcy  fiules  for  substituted  service  (a), 
and  under  s.  15  (7),  Friendly  Societies  Act,  1875 
(repld.  B.  35,  Friendly  Societies  Act,  1896), 
which  provides  that  registered  friendly  societies 
shall  be  entitled  to  the  privilege  of  having  "  any 
money  or  property  belonging  to  the  society," 
which  shall  be  in  the  possession  of  any  officer  of 
the  society  upon  his  bankruptcy,  handed  over  to 
the  society  in  preference  to  any  other  debts  or 
claims  against  his  estate,  it  has  been  held  that 
the  society  is  entitled  to  be  paid  ovt  of  such 
estate  any  balance  due  to  it,  in  respect  of  monies 
received  by  him  for  it,  even  though  he  has  not  in 
his  possession  those  monies  in  specie,  and  they 
cannot  be  traced  (A). 

The  statutes  which  require  notice  of  action  for 
anything  "done"  under  them,  are  construed  as 
including  an  omission  of  an  act  which  ought  to 
be  done  as  well  as  the  commission  of  a  wrongful 
one  (f).  Even  criminal  statutes,  which  are  subject 
to  what  has  been  called  a  strict  construction,  will 


(o)  Bankruptcy  Eules,  1886,  E.  154 ;  Be  Urquhart,  69  L.  J.  Q.  B. 
364. 

((,)  38  &  39  Vict.  c.  60,  s.  15  (7) ;  He  Miller,  62  L.  J.  Q.  B. 
324  ;  Be  Eillieek,  79  L.  J.  K.  B.  265. 

(c)  Wilmn  v.  Halifax,  37  L.  J.  Ex.  44  ;  Poulmm  v.  Thirst,  3(; 
L.  J.  C.  P.  225  ;  Ta.  Damn  v.  Curling,  15  L.  J.  Q.  B.  56 ;  Nealmi 
V.  Ellif,  24  L.  J.  Q.  B.  337 ;  Edmardu  v.  Islinglon,  58  L.  J.  Q.  B. 
1G5;  Harmon  v.  Aindie,  73  L.  J.  K.  B.  539 
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be  found  to  forniah  abundant  illustrations  of  giving 
an  extended  meaning  to  a  word  (a). 

A  statute  which  requires  something  to  be  done 
by  a  person  would,  except  in  cases  subject  to 
the  principle  that  deleyatu.  ,^n  potest  delegare,  be 

by  another  for  him  and  by  his  authority;  for  it 

prevent  th'""r'  *'^'  ''''''  ^'^  ^  ^"*-*i-  t° 
law  that  4^,  /a«,  ^,,  „/,•„,„  ^^..,  ^  .    ^ 

here  was  something  either  in  the  language  or  in 

^louT  f  *''  ''''''''  ^^-'^  sbo'wed'that" 
personal  act  was  intended.  On  this  ground,  an 
Act  of  Par  lament  which  requires  that  notice  of 
appeal  shaU  be  given  by  churchwaxdens  is  com 
phed  with  If  given  by  their  solicitor  (/A  So  in 
the  absence  of  any  provision  to  the  contrary  in 

r  ^Ej'wTrfr^" '°  "^'^^ "  "  "^"■"''■^l  """Be  or  matter  - 

Jl ,  Exp.  Samrkar,  80  L.  J.  K.  B.  57  ••■m.\j. 

(t)  ^.  y.  Middlesex,  86  E.  B,'893  ;  S.  y.  c„re^^  20  L  .J  M  C 
«». ;  It.  V.  Kent,  42  L.  J    M   C    112  ■   P  r. 

^-  J.  y.  B.  488;  iJ.  V.  St.  Mary  Mhott,,  60  L.J  M  C  52  •  W,.J  I 

L-  J   M   C    127-  ^»    ,  „  BunUngdomUre,  19 

•  '•  M.  O.  127,  Ciarfe,  v.  Blavhcell,  46  L.  .T  C  P  Sfifi-   7? 

£aiira«/er,  3    Ch    D    4q8  ■    TO  l  ;  ''••'•  ^- 1 .  db8,  « 

/(     7  „  '   *«*o/.o«  V.  /food,  60  B    E    T.-iQ 

Cya.  'uiBir. /(.     (7J.ifi.;crv.7)o«-<.//,l  Taunt. 
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the  Bills  of  Sale  Acts,  it  has  been  held  that  a  bill 
of  sale  may  be  executed  by  attorney,  and  the 
grantee  may  be  the  attorney  of  the  grantor  for 
such  purpose  (a).  And  the  Dramatic  Copyright 
Act,  1833,  3  &  4  Will.  IV.  c.  15,  which  requires 
the  written  consent  of  the  author  of  a  drama  to  its 
representation,  would  be  sufficiently  complied  with 
if  the  consent  were  given  by  the  author's  agent  (/»). 
When  an  Irish  statute,  after  giving  to  tenants  for 
lives  or  for  more  than  fourteen  years,  the  right  of 
felling  any  trees  which  they  had  planted,  required 
that  "the  tenant  so  planting"  them  should  file 
an  affidavit  within  twelve  months,  in  a  form 
given  by  the  Act,  which  purported  throughout 
to  be  made  by  the  tenant  personally,  the  House 
of  Lords  construed  the  Act  as  satisfied  by  the 
affidavit  of  the  tenant's  agent.  A  stricter  con- 
struction, it  was  said,  would  have  rendered  the 
Act  inapplicable  to  most  of  the  cases  which  it  had 
in  view  (c). 

The  principle  is  well  illustrated  by  two  decisions 
under  the  6  &  7  Vict.  c.  18,  which  required  that 
the  person  who  objected  to  a  voter  should  sign  a 
notice  of  his  objection,  and  deliver  it  to  the  post- 
master.    This  was  held  to  require  personal  sigua- 

(n)  F^'nivall  v.  Hudeou,  62  L.  J.  Ch.  178. 
(6)  Morton  v.  Copeland,  24  L.  J.  C.  P.  1B9. 
(c)  Mou,iUmhe!l  v.  O'Nrill,  5  H.  L.  Cas.  937.    Vh.  51  A  .52  Vict. 
c.  37,  8.  1. 
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Jure  («).  but  not  persoual  delivery  or  receipt  (b) 
be  a  le  to  ascertain  that  he  really  was  objected  to 
a  siltatlT'  "'"'  ^"  """^-^  -'  -  -«'y  do?f 
guard  against  personation,  the  signature  of  a 
voting  paper  under  the  former  Municipal  Cor 

agent  (c).     But  there   was  no  vahd  reason   for 

s:^;^th*'^'^^^'^""^  ^^^  -^  ^^^-^^  ^ 
s^=tr;i---^ 

of    he  nl^'" °"  "  ""°*  ''^  "^^certained,  the  occupie 

autho  ise  th""  "  "'"'  ''  ^^'«'«'  --  held  to 
authorise  the  summoning  of  the  occupier  if  the 
person  who  had  actually  done  the  acHas  hi! 

3i?ic.'K, ,?""'■"'•  "  ^-  '■  °-  ^-  «^^  ^-'  V.  i^o.... 

(i)  Cuming  v.  2Ws,  14  L.  J  C  P  54 
(«)  5  &  6  Will.  IV.  0  76  «  %•  p      ■-,.      „ 
V'-  Mon,.  V,  ^ao^™.  46  L.  Vc'p  ;62      '■  ''  ^^  '^  *  ^^  ''' ' 
('')  Core  V.  Jameg,  L.  E  7  o  R  1  q<;         t     , 

^'»».**»oo..  59  L. ;.  M.  c  45)  i  /:  "T" ';  (f  •  '''"■"  ^■• 
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I    J. 


■|iia; 


sorvaut,  since  in  law  the  act  of  the  latter  is  that 
of  the  former  (a). 

On  the  same  principle  it  has  been  held  that  s.  3, 
Truck  Act,  1831,  which  provides  that  the  entire 
amount  of  wages  earned  by  an  artificer  shall  be 
actually  paid  to  him  in  the  current  coin  of  the 
realm,  would  be  satisfied  by  payment  being  made 
to  his  authorised  agent  (h). 

On  the  other  hand,  the  Statute  of  Frauds 
Amendment  Act,  1828,  9  Geo.  IV.  c.  14,  which 
requires  an  acknowledgment  "  signed  by  the  party 
chargeable  thereby,"  to  take  a  debt  out  of  the 
Statute  of  Limitation,  has  been  held  to  require 
personal  signature,  and  not  to  admit  of  .i  signature 
by  an  agent  (c).  But  this  construction  was  based 
partly  on  the  circumstance  that  another  Statute 
of  Limitation  made  express  mention  of  an 
agent  (d).  Where  an  Act  required  that  notices 
should  be  signed  by  certain  public  trustees,  or  by 
their  clerk,  it  was  held  that  the  signature  of  the 
cler'i  of  their  clerk,  who  had  a  general  authority 
from  his  employer  to  sign  all  documents  issuing 

(a)  B'l'nea  v.  Ackroyd,  41  L.  J.  M.  C.  110. 

(I)  1  &  2  Will.  IV.  0.  37 ;  Hewhtt  v.  Allen,  [1894]  A.  C. 
383. 

(c)  Bifde  V.  Johnnon,  42  R.  R.  737.  Va.  Sui/t  v.  Jemlmry, 
L.  R.  9  Q.  B.  301 ;  Willianu  v.  Maton,  28  L.  T.  232 ;  Hanekh 
V.  English  Joint  Stock  Bank,  L.  E.  2  Ex.  259;  Hirst  v.  West 
Rldinij  Union  Banking  Co..  [1901]  2  K.  B.  560. 

(<1)  Sup.  p.  01. 
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l7(ai'  fT  T  "'"  "  """'Pl'-^^^e  with  the 
Act  (a).^  And  a  hthographic  iudoreement  of  a 
sohcitors  name  was  not  a  compliance  with  the 

hejhouW  -indorse  on  the  particulars  his  name  or 

shou  d  be  done  by  the  party  ■■himself,"  it  would 
hardly  admit  of  its  being  done  by  an  a^ent  Is  in 
he  case  of  the  provision  that  a  nominrtS  pip 

deliver^;  ;     I  '"  """''='1'^^   "^^    «'>'^'^'    be 
himself,  or  his  proposer  or  seconder  (e).    A  statute 

mcSl'f  ;T'   "'°  '^  "'^'^'^^'^  with  corrupt 

Chimi"  a,?  r  T"'"""^  "^  ^^'"^  ^-^ 
Dy  nimse  f     and  of  oalhng  witnesses,  does  not 

authorise  his  appearing  by  counsel  or  so licitor("/) 

So,  where  an  Act  required  a  special  qualification 

1  q"S;-  ^'""""  ''  ^'  ^-  *"'•    ^''-  ^"-  -  ^-'•.  [1891] 
(6)  Order  VI.  r.  10;  so  held  per  Fry  LJ     fl   v    rv 

(<-■)  Xonh  V.  Joofeon,  46  L.  J.  C   P    162      Th     ivt     ■  ■ 

Corp.  Act,  1882,  omit,  ■' himself  -  F  3M  J.  ,"^'" 
a.  7.  "uisou    ,   K.  drd  faohedule,  part  2, 

('')  46  &  47  Vict.  c.  51   s  SR  •  7?  „   M-       ,  , 
'ia,   rf.  mnt,  V.  ^<iri,„»,  46  L.  J.  C  P  162 
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for  doing  anything.  Thus  under  the  Pharmacy 
Act,  1868,  which  forbids  under  a  penalty  the  sale 
of  poisons  by  unqualified  persons,  the  shopman  of 
a  qualified  employer,  if  not  himself  qualified,  would 
be  liable  to  a  penalty  for  selling,  except  under  the 
personal  supervision  of  his  employer  (a) ;  but  an 
unqualified  person  who  receives  an  order  for 
poison  and  forwards  it  to  a  manufacturer  who 
supplies  it  directly  to  the  customer,  has  not  the 
conduct  and  management  of  the  sale  so  as  to  con- 
stitute him  the  seller 'within  the  meaning  of  the 
Act  (A). 

The  statute  which  enacts  that  in  any  contract 
for  letting  a  house  for  habitation  by  persons  of 
the  working  classes  there  shall  be  an  implied 
"condition"  that  the  house  is  fit  for  habitation, 
has  been  construed  as  importing  a  promise  by  the 
landlord  to  that  effect,  and  so  giving  the  tenant  a 
right  to  sue  on  it,  for  the  purpose  of  giving  effect 
to  the  intention  (c). 

Sometimes  the  governing  principle  of  the 
remedial  enactment  has  been  extended  to  cases 
not  included  in  its  language,  to  prevent  a  failure 

(a)  31  &  32  Vict.  c.  121,  s.  15  ;  Pharmaceutical  Soey.  v.  Wheel- 
don,  24  Q.  B.  D.  683;  Vf.  Pharmacettlieal  Socg.  v.  Naih,  HO 
L.  J.  K.  B.  416  ;  Va.  Lewit  v.  Wealon-mper-Mare,  40  Oh.  D.  55. 

(6)  Pharmaceutieal  Socy.  v.  While,  70  L.  J.  K.  B.  386. 

(c)  48  &  49  Vict.  0.  72,  s.  12  ;  Walker  v.  Hobbt,  59  L.  .J. 
Q.  B.  93. 


It 
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Act,  1854    Sh  I         T*""   ^"^  P'°°«dare 
by  the  affidavit  of  I  )     ^.  """'^  supported 

by  the  solicitor-s  affi'di;     wtre  2/"^*"'^' 

corporS   could    ri  ""^  ^"^ '   '"^^  ^  « 
make  oronlt  th  ^  ■"'''''''■   "'  «°°W 

the  latter  wa7cot«,?/°''"*°'''  *^^  ^^^avit  of 
with  the  aT  '''  '  ^""^'""""1  -'"Pliauce 

A  provision  of  3  &  4  Will    TV        ^n      , 

time  to  time  enlarge  th^  *,.>,    ^     ..         ^"*  ^'■°™ 

(«)  CJ™topi,„,„  ^.  £„(,.        33  L.  J  c  P  ,  2,  .  ff      . 
Wwi,  25  L.  J.  Ex.  113.  '  ^'">'¥eld  v. 

(«)  Per  Erie  C.J.,  iS.  ^-  ^-  ^'^^^ 
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Ill 


oases  where  a  revocatiou  had  been  attempted  (a) ; 
or,  at  all  events,  applicable  only  where  the  arbi- 
trator had  no  power  to  enlarge  the  time,  or  had 
not  yet  made  his  award  (/*) ;  but  it  was  afterwards 
hild  that  a  judge  had  power  to  enlarge  the  time 
in  all  references  made  by  judicial  irder  (<•) ;  and  to 
do  so  even  after  the  arbitrator  had  issued  his  award 
after  the  time  to  which  he  was  limited  had  ex- 
pired, and  the  award  was  consequently,  so  far,  u 
nullity  ((/). 

The  beneiioial  spirit  of  construction  is  also  well 
illustrated  by  cases  where  there  is  so  far  a  conflict 
between  the  general  enactment  and  some  of  its 
subsidiary  provisions,  that  the  former  would  be 
limited  in  the  scope  of  its  operation  if  the  latter 
were  not  restricted.  An  Act  which,  after  autho- 
rising the  imposition  of  a  local  rate  on  all  occu- 
piers of  land  in  a  parish,  gives  a  dissatisfied 
ratepayer  an  appeal,  but  at  the  same  time  requires 
the  appellant  to  enter  into  recognizances  to  pro- 
secute the  appeal,  presents  such  a  conflict.  Either 
it  excludes  corporations  from  the  right  of  appeal, 
because  a  corporation  is  incapable  of  entering  into 


rl:- 


(a)  Potter  v.  Newman,  5  L.  J.  Ex.  93n. 

(b)  Per  Tindal  C.J.,  Lambert  v.  Hutehintm,  2  M.  &  Gr.  898, 
and  per  Fatteson  J.,  Doe  v.  Powell,  7  Dowl.  539. 

(c)  Leslie  r.  Bichardton,  17  L.  J.  C.  P.  324. 

(d)  Browne  v.  Collyer,  86  B.  E.  90H ;  Be  Ward,  32  L.  J.  Q.  li. 
53 ;  Lord  v,  Lee,  37  L.  3.  Q.  B.  121. 
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fdUffect  by  gjnug  to  corporate  bodies  the  «ame 

„ni    \    /    ^  ^"bsidiary  provision    would    be 
understood  as  applicable  only  to  those  who  were 
capable  o  entering  into  recognisances  (a) 
tha?the  1     /  ^T'^'^'-a  Eegis.  whiih  provides 

arrieT  n'tT!"?  '"'^'P^*^"-  -"H  -^  haTe 
earned  out  that  intention  (b). 

The  Charitable  Uses  Act,  1735,  9  Geo  II  c  3(i 
wh.ch  prohibited  the  dispositio;  of  lands  t'o  ^ 

passed  by  deed,  and  the^ett  ^l^t     a  t :f  I^"' 
I'old  tenure  (0).     But  as  the  object  of  the  stall 

(a)  Corti,  V.  Jir««  Wafc™„r*.,  7  B  &  C  314 

?l  r  ^/";"-  "  '°'  ^°  */'^"'  [1898]  2  Oh.  378 
(c)  t>.  5»ii«  V.  Adams,  sup.  p.  49. 
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'Ill  11 


ill  5 


nil.: 


wiiN,  mnuifestly,  to  iuolude  all  laudB  of  whatever 
tenure  in  its  prohibition,  the  only  cougequence 
that  wonld  have  followed,  if  it  had  been  thonglit 
impossible  that  the  mode  of  couveyanco  provided 
by  the  statnto  should  operate  to  transfer  copy- 
holds, would  have  been  that  copyholds  would 
have  fallen  within  the  general  prohibition  abso- 
lutely, and  would  have  been  incapable  of  passing 
to  a  charity  by  any  mode  of  conveyance  (a). 

Except  in  Home  cases  where  a  statute  has  fallen 
under  the  principle  o^  excessively  strict  construc- 
tion, tlio  language  of  a  statute  is  generally  ex- 
tended to  new  things  which  were  not  known  and 
could  not  have  been  contemplated  by  the  Legisla- 
ture when  it  was  passed.  This  occurs  when  the 
Act  deals  with  a  gemis,  and  the  thing  which  after- 
wards comes  into  existence  is  a  species  of  it  (A). 
Thus,  the  provision  of  Magna  Charta  which 
exempts  lords  from  the  liability  of  having  their 
carts  taken  for  carriage  was  held  to  extend  to 
degrees  of  nobility  not  known  when  it  was  made, 
as  dukes,  marquises,  and  viscounts  (c).  The  Poor 
Relief  Act,  1743,  which  gave  parishioners  the 
right  of  inspecting  the  accounts  of  churchwardens 
and  overseer'   under  the  poor  law  of  Elizabeth, 

(o)  Per  Lord  Tenterden,  Doe  -v.  Waterton,  3  B.  &  Aid.  151. 
(h)  Per  BovUl  CI.,  B.  v.  Smith,  L.  R.  1  C.  C.  270;  per  HoU 
C.J.,  Lane  v.  Cotton,  12  Mod.  4b5. 
(c)  1  Inst.  .S5. 
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was  held  to  extend  to  those  of  guardians  ofBoer. 
who  were  created  by  Gilbert's  L  (22  Geo  m? 
passed  .n  nH:,(„).  13  KV...  c.  5  which  S 
void  (as  against    creditors)    transfers    of   lam  1 

»„„  .  ■•   ^^'''^    protects   copyright   in 

engravings  by  a  penalty  for  piratically  engrail 

copying  them,  extends  to  copies  taken  bv  the 
«oent  invention  of  photography  (.).  Ttel' gr  1 
my  be  a  forged  instrument  according  to  the  tru^ 
interpretation  of  the  Forgery  Act(,.).  The  te,"- 
phone  ,s  a  "telegraph"  within  the  meaJng  o 
the  Telegraph  Acts,  1863  and  1869,  thougl^not 

b4  230.  ■  ^"""'  "■  '''''"'"•*•  7  »•  *  0.  686;  6 

(»)  »•«.  V.  Thoma,,  12  A.  &  E.  536. 

I'JCh.105;  A..*,,«,l1,?c  ?    ;:*  ''•f^f-''.26 

f'™.«v.^.V,«.d,L.B  2C.P  410   .1  r  .   r    i   \  "'' 

^'S,  lp-Ban/,iaenglv.E,„pire  Palace,  nmil '2  Ch   ,      Z 

^-..«.k  8  Ch  D  96    and       ''^  "^"f ''  ^'^  «™-  ^^l^  ^«;.. 
/  V  „.    •'  "  ^''-  "■  y» .  and  cases  cited  int.  Chan  X   ««„  t 
(e)  24  *  25  Vic.  c.  98.  3.  38;  S.  v.  «,•.„  cSS.^/,. 

9 
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invented  or  contemplated  in  1869  (a).  Every 
company  registered  under  the  Companies  Acts  is 
a  "  public  company  "  within  s.  5,  Apportionment 
Act,  1B70{I>). 

It  is  hardly  necessary  to  remind  the  reader  that 
beneficial  construction  is  not  to  be  strained  so  as 
to  include  cases  plainly  omitted  from  the  natural 
meaning  of  the  words  (c).  For  instance,  an  Act 
which  requires  that  public-houses  shall  be  closed 
at  certain  hours  on  Sundays,  cannot  be  construed 
as  extending  to  Christmas.  Day  (d) ;  and  the  sta- 
tutory rule  which  directs  that  application  for  new 
trials  in  cases  tried  by  a  jury  should  be  made  to 
the  Court  of  Appeal,  nannot  extend  to  cases  tried 
by  an  ofiScial  referee  (e). 

(o)  26  &  27  Vict.  c.  112  ;  32  &  33  Viot.  o.  73  ;  A.-O.  v.  Edison 
Telephone  Co.,  6  Q.  B.  D.  244. 
(t)  33  &  34  Viot.  0.  35;  Be  Lyeaght,  [1898]  1  Ch.  115. 

(c)  Sup.  pp.  20,  21. 

(d)  44  &  45  Viot.  c.  61, 8. 1 ;  Fortdike  v.  Colguhoun,  11  Q.  B.  D. 
71. 

(e)  53  &  54  Viot.  o.  44,  s.  1 ;  Gower  v.  Tobitt,  39  W.  B.  193. 


CHAPTEE  III. 

CONSEQUENCES       TO       BE       rn»<.Tr, 

To  — u™  -  -  --™: 

>s  important  to  consideHhlpft  T  '"'"'^"^'  " 

-wch  would  result  S,^t,!f;;r°"^^^"^''''- 

o«t  the  real  meminTn7 it  ^^'  /  *^'^  °^^^''  P™'^' 
certain  objerX/h  he  fw  ^''^^  ^^^^«  -« 
"ot  to  in  end  a^d  *  ,  T  '«  '"  ^''^'^^'^'^ 
leadtoanyoft'hemisth  /™''°°  ^^''''^  ^""^d 
iB  found  in  such  /  *°  ''"  "^"^'^^'J-     I' 

words),  sorn::L:\'Xz\i7Ti'  ^^"^^-^ 

primary  and  literal  ml!  t  "^^  ^""^  ^^^^ 
-ies  of  gran>n.a  0  irst'u'c'tio  *  t"  '^°"  ''^ 
^ery  improbable  tlmt  thl    ^       '  ""^'"'^^^  ^^^  i« 

-atical  meaning  won  dnoT      '"""^  "^  ^'^- 

'entionoftheLe.isTaTure?h     ''''''  *'^  ^^"^  ^''- 
to  hold  that  the  £ellatn;«      ^°^'°°''"^''«°"able 
^legislature  expressed  its  intention 
(«)  Grot,  .le  B.  A  P  b  2  r   ifi      .     ,, 

WP"ff.UN.b.5,e.I2,s.8. 
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iu  a  slovenly  manner,  than  that  a  meaning  should 
he  given  which  could  not  have  been  intended. 

One  of  these  presumptions  is  that  the  Legislature 
does  not  intend  to  make  any  substantial  alteration 
in  the  law  beyond  what  it  explicitly  declares  (a), 
either  in  express  terms  or  by  clear  implication ; 
or,  in  other  words,  beyond  the  immediate  scope 
and  object  of  the  statute.  In  all  general  matters 
beyond,  the  law  remains  undisturbed.  It  is  in 
the  last  degree  imprcjbable  that  the  Legislature 
would  overthrow  fundamental  principles,  infringe 
rights,  or  depart  from  the  general  system  of  law, 
without  expressing  its  intention  with  irresistible 
clearness  {!>) ;  and  to  give  any  such  eifect  to 
general  words,  simply  because  they  have  that 
meaning  in  their  widest  or  usual  or  natural 
sense,  would  be  to  give  them  a  meaning  in  which 
they  were  not  really  used.  General  words  and 
phrases,  therefore,  however  wide  and  compre- 
hensive in  their  literal  sense,  must,  usually,  be 
construed  as  limited  to  the  actual  objects  of  the 
Act,  and  as  not  altering  the  law  beyond  (<;). 

(o)  Per  Trevor  J.,  Arthur  v.  Bokeaham,  11  Mod.  150;  Va. 
Barbert's  Case,  3  Bep.  13b;  the  above  passage  cited  by  counsel, 
Cory  V.  France,  80  L.  J.  K.  B.  346 ;  Yf.  inf.  p.  285. 

{b)  2  Cranch,  390. 

(c)  r.  per  Sir  J.  Eomilly,  Minet  v.  Leman,  20  Beav.  278; 
River  Wear  Commiuionen  v.  Adamwm,  1  Q.  B.  D.  564,  per 
Mellish  L.J.,  2  App.  Cas.  743 ;  Sp.  A.-G.  v.  Exeter  Corp.,  80 
L.  J.  K.  B.  636. 


i 


Thus,  a  statute  which  authorised  "any"  „,. 
the  nearest  "  justice  of  the  peace  to  t™  . 
cases,  would  not  authorise  a'u  id  ^Jv 
8uch  cases  out  of  the  territorial  S  f  t^  ^^ 
jurisdiction  (a);  or  any  in  which  he'  hL  "  T 
qualifying  interest  or  a  bias  r.  .  t  /  ^"■ 
incapacitated  by  any  of h!  T    ^^  ^^  ""^^ 

^awf..bearin^g;;^rle^^Lr,^:J 

finnrf  f„  •        "'^'^'     ""'  ^ot  authorise  such  a 

The  proyision  ^n  s.  23  (8),  Judicature  Act!  1873; 
(o)  I  Hawk.  P.  C.  c  65  B  4fi  •  -PI    n     , 

L.  J.  K.  B.  147.  ■      •  -P""  ^"''"■e  'T-  ««  Br<«,  80 

(4)  a.  V.  Chettenham,  5.5  E  H  qoi  .   n 
"3;  iJ.  V.  L.  a  a.  61  L.  J.  M  c  75.'       "      *""  '  ^^  "•  "■ 

(c)  lionham's  Case.  8  Hon  iia„  .  .r. 

(«)  Dalt.  0.  6,  s.  6. 

(e)  32  &  33  Viet.  o.  62  ;   Wa.fc,. ,.    r,,,.  „    ,,  ^    , 
I  n  17  (•  Ifl  \r  u       ,„    "'«'"«■'  \-  Lllmll,  45  L.  .7.  C.  P  144 
'•' M' «  18  Vict.  c.  104  a59q.   m    117    ,  ■^■•^■Li'i. 

394.  ^"*.  8.5J3,   r/,e  H'M/m„rfi„„rf,  2  Rob.  W. 
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that  the  Court  might  grant  an  injunction  in  all 
cases  in  which  it  should  consider  it  "just  and 
convenient "  that  such  an  order  should  be  made, 
did  not  extend  the  authority  of  the  Court  beyond 
cases  where  there  was  an  invasion  of  recognised 
legal  or  equitable  rights  (a).  The  provisions  in 
R.  1,  Order  LV,  E.  S.  C.  1875  (now  R.  1,  Ord.  LXV, 
R.  8.  C.)  and  s.  28,  Regulation  of  Railways  Act, 
1873,  that  the  costs  of  and  incidental  to  proceed- 
ings should  be  in  "the  discretion  of  the  Court" 
was  construed  as  giving  no  wider  discretion  than 
had  always  been  exercised  by  the  Court  of 
Chancery,  and  therefore  as  not  authorising  an 
order  on  a  successful  defendant  to  pay  a  portion 
of  the  plaintiff's  costs  (/*). 

"  Fresh  evidence  "  within  the  meaning  of  s.  7, 
Summary  Jurisdiction  (Married  Women)  Act,  1895, 
which  gives  magistrates  jurisdiction  to  rescind 
a  separation  order  previously  made  under  s.  4  of 
that  Act,  means  the  same  sort  of  evidence  as  that 
upon  which  a  new  trial  would  in  the  ordinary 
course  be  granted  (c). 


(a)  Beidow  v.  Beddouj,  9  Ch.  D.  89;  Day  v.  Broimrii/g,  48 
L.  J.  Ch.  173  ;  and  per  Lord  Hatherley,  Scum  v.  Boa,  L.  B.  5 
H.  li.  193. 

(b)  Foeler  v.  G.  W.  R.  Co.,  8  Q.  B.  D.  515 ;  lie  MOW  Estate, 
34  Ch.  r>.  24. 

(<■)  51  &  59  Vict.  c.  39  ;  Johnson  v.  Johnson,  69  L.  J.  P.  D.  &  A. 
13  ;  C>.  Murlaga  v.  Barry,  24  Q.  B.  D.  632,  int.  p.  477. 


PRESUMPTION  AGAINST  GBNERVr    .t.™ 

UBfltRAL  ALTERATIONS.      135 

An  Act  which  provided  that  a  mayor  should  .nf 
be,  by  reason  of  his  office  inoi;  l^,"^  *'*°"'<J  ^o* 
councillor  or   al,1«,  '  '""^^'^Me  as  a  town 

eligible  when  he  actT'  T'^  '"''  '^'^^  ^im 
returning  officer  atS  '^  ^'  '''''''''  '^^'^'^y  "^ 
be  a  inst^ottru  i  t  oMheTa;  '"  "  "°"''  "°* 
legitimate  inference  Lm  '  ^haf  2%""';  T  " 
had  intended  to  reneal  h^'  Legislature 

Principle  Of  law  thaTrL^  l^Z  ^!'-''-''''  ''' 
Wb  own  case  (a).  So  aTlfli,  ,  .•''  ^"''='  '"^ 
election  of  officers  won^^  ^  ^  '^  ^'"■"''"'^  *»>« 
rising  it   oil;  If,     "T*^"'''""^  ''  '">*»'°- 

In  the  same  way,  a  statute  requiring  a  reco^ 
n.zance  would  not  be  understood  as  2iL  com" 
Petency  to  minors  and  married  womfr^f  hind 

(«)  E   V.  Owens,  28  L.  J   o    R    IIR .   d 

H.  V.  ^o,,<«,,  [1892]  1  QB  af  "  ^™''^'  [^««2]  1  Q.  B.  504 ; 
{!>)  S.  V.  BuOer,  1  W.  Bl  649  •  B  v  »   j 

'""•.'.  58  L.  J.  Q.  B  316  B.ff  ll  f'^^'^'-BoP-  v.  Sand- 
V.  .ir™,^,  44  RE  619  'nlfl  !"■  '■  ''•  ''■  ''  ■'  ''-'•i'" 
""rfWoM  ior.  Board,  51  L.  J.  Q.  3.  219.  '        "^^ 


136 


INTERPRETATION   OF   STATOTE~. 


themselves  by  such  an  instrument  (a).  The 
Statute  of  Westminster  2,  which  gave  a  judgment 
creditor  the  writ  of  elegit  to  take  half  the  lands  of 
his  debtor,  did  not  authorise  the  issue  of  the 
rrrit  against  the  heir  of  the  debtor  during  his 
minority  {!>).  So,  s.  7,  43  Eliz.  c.  2,  in  making 
the  mother  and  grandmother  of  an  illegitimate 
child  liable  to  maintain  it,  did  not  reach  them 
when  under  coverture  (c) ;  and  an  Act  which 
punished  "  every  person  "  who  deserted  his  or  her 
children  would  not  npply  to  a  married  woman 
whom  her  husband  had  de-^rted  (d). 

So,  the  enactment  whicj  gave  a  vote  for  the 
election  of  town  councillors  to  every  "  person  "  of 
full  age  who  had  occupied  a  house  for  a  certain 
time,  and  provided  that  words  importing  the  mas- 
culine gender  should  include  females  for  all  pur- 
poses relating  to  the  right  to  vote,  was  held, 
having  regard  to  the  general  scope  of  the  Act,  to 
remove  only  that  disability  vvhich  was  founded  on 
sex,  but  not  to  affect  that  which  was  the  result  of 
marriage  as  well  as  sex,  and  therefore  not  to  give 


(a)  Bennelt  v.  Wateon,  3  M.  &  S.  1 ;  Exp.  Barrow,  3  Ves.  554  ; 
Hmsey'g  Cafe,  9  Eep.  73. 

(h)  2  Inst.  395. 

(u)  CuHodea  v.  JMe>,  Sbyles,  283 ;  Draper  v.  Glenfield,  2  Bulstr. 
345  ;  Coleman  v.  Birminijham,  50  L.  J.  M.  C.  Ci ;  Y.  now,  s.  21, 
Married  WcmeD's  Property  Act,  1882. 

(r()  Ppten  V.  Come,  46  L.  .1.  M.  C.  177. 


would  not  affect  thT  ^  °*  '*'  ^'^^  '°«««°«  " 
--ority  to  Sand  Vp^r  IZ  "«''  °^  *' « 
would  thereforfi  kT    ^  ^     '  """^  **•«  "meeting- 

;^e  end  o7te' jr^rTroT""^''^"""' 
«-8.C.,  „nder  which  Se  Courl'  h  '"  ''''''^^^' 
"anse  or  n.atter  at  any  sta.e  "  *  '  ^°^''  '"  ''"^ 
order  the  attendanr,«  nf    ^        *^°  Proceedings  to 

of  ProduciuX  do~  ^Tl '"  *^^  P-'-e 
think  fit  to  be  nrn^    T     ^^'"^  *^^  Court  may 

-id  he  :oi;iT:ttjtrir ,~ 

not  authorise  an  order  for  T  \  *"'*^'  ''"^^ 
•nents  against  a  person  not  '"°'^"'^*'°"  °'  '^°«"- 
tion,  when  there  ifno  tn  t     '  ^^""^  '"^  *^«  "*'g«- 

-^  the  produSirrr:  1^::^  ^^'''^^' 

ont  an  order  already  made  (cT  '^'""^ 

^rV^cTr'^--^'^'*'^^  Wills  Act. 

-.  to  interfo;el-rthr:;w'  ""°*  ^'^*^''^- 
the  relation   of  lord   and 

W32&33  Viot.  0.55   8   9-  »       tt 

^•JCh.143;  Seresft^iJ^^^'J-  ^^  ''■  ^  ^-»    64 

(i)  5  &  6  WUl,  IV  „  76  7",^-  ^«^i'"-",  sup.  p.  135. 
J^^.'^  V.  Steele,  32  l'  J  c  'p  1     '  p  '  ^^  °'^-  ^^  ^-  J-  M.  C.  53  • 
«■  V. OOyl),  54  B.  B.  553  ■  B.r,V'  ^'^  ^'"^'  *^  «•  «■  613 ; 

P-  237,  286.  ^-  *•  ^'  -l^*  ;  «*■**«  V.  W„o,l,  l^l] 
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tenant;  and  consequently  the  devised  copybolds 
did  not  vest  immediately  in  the  devisee,  bnt 
remained  in  the  customary  heir  until  the  devisee's 
admittance  (a).  80,  39  Eliz.  c.  5,  which  gave  to 
"all  persons"  seised  of  lands  in  fee,  power  to 
found  hospitals,  was  construed  as  not  conferring 
that  power  on  corporate  bodies  which  were  dis- 
abled from  alienation  ;  though  the  word  "  persons" 
was  wide  enough  to  include  corporations,  and 
indeed  extended  to  those  corporate  bodies  which 
possessed  the  power  of  aliunation,  such  as  munici- 
palities (b).  Again,  the  Wills  Act  of  Hen.  VIII., 
which  empowered  "  all  persons "  to  devise  their 
lands,  did  not  legalise  a  devise  of  land  to  a  cor- 
poration (c),  nor  would  it  have  enabled  lunatics 
or  minors  to  make  a  will,  even  if  the  34  &  35 
Hen.  VIII.  c.  1  had  not  been  passed  to  prevent 
a  different  construction  (<Z).  The  object  of  the 
Legislature  was,  obviously,  only  to  confer  a  new 
power  of  disposition  on  persons  already  of  capacity 

(o)  Garland  v.  Mtad,  40  L.  J.  Q.  B.  179.  Va.  as  to  choses 
in  action,  Bishop  v.  Curtig,  88  E.  K.  819. 

>)  2  Inst.  721 ;  Xewcaalle  Corp.  v.  A.-G.,  12  CI.  &  F.  402. 

(c)  32  Hen.  VIII.  c.  1 ;  Jetm  College  Case,  Duke,  Charit. 
Uses,  78 ;  Braneth  v.  Havering,  Id.  83 ;  Chrial't  Hospital  v. 
Hawes,  Id.  84. 

(d)  Bedford  v.  Wade,  17  Ves.  91 ;  Cp.  O'Shanatay  v.  Joachim, 
1  App.  Cat  82 ;  anJ  as  to  married  women,  before  the  45  &  4(5 
Vict.  c.  75,  T'.  Waioclt  v.  Hlobh,  L.  E.  7  H.  L.  580 ;  Boe  v.  liadle, 
5  B.  &  Aid.  492. 


PK««UMPTIOX   .OAINST  O^mAL   ALTERATION.,.      m 

A    charitable    provision    for   the    support    of 

who  had  been  maimed  i„  the  service  of  a  foreil 
state,  or  in  pnnisliment  of  a  crime  (a)      A  IvTT 

Which   enacted    t,.at   ..ever/rvSanct-    t: 

receive  the   sweeping  effect,    so    foreign    to    its 
object,  as  that  of  curing  a  defect  of  title  (/,). 

So,  the  Tithe  Act,  183C.  in  declaring  maps 
made  under  its  provisions,  '<  satisfactory  evLncT 
of  tne  matters  therein  stated,  would  n^t  have  the 

tit  betw"     7f '"  ^^''^'^^  °"  '^  ^-««-of 

title  between  landowners,  a  matter  foreign  to  the 

cope  of  the  Act  (o).     So,  a  ship  built  in  England 

for  a  foreigner  would  not  be  a  "British  ship" 

tT.n,T  I"  rr'f°'  '"'"'"'"S  registration  and 
transfer  by  bill  of  sale,  even  while  still  the  pro- 
perty of  the  English  builder  (,/).     Sec.  126  Bank- 

accepted  under  certain  circumstances  by  creditors 
(a)  Duke,  Charit.  Uses,  134 

I'.  T.  Ch.  584.  ■   '^'"^'■/'"■«  V.  BearfieU,  46 

Merchant  Shipping  Act,  1894.  "^^  '•  ^' 
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binding  on  all  creditors  "  whose  names  are  shown 
in  the  debtor's  statement,"  with  the  proviso  that 
it  "  shall  not  affect  any  other  creditor,"  excluded 
only  non-assenting  creditors,  bat  not  creditors 
whose  names  were  not  stated  in  the  debtor's  state- 
ment, who,  in  fact,  assented;  for  it  was  under- 
stood as  not  intending  to  interfere  with  the  general 
principle  that  it  is  competent  to  a  person  to  bind 
himself  by  such  an  assent  (a).  12  Car.  II.  o.  17, 
which  enacted  that  all  persons  presented  to  bene- 
fices in  the  time  of  the  Commonwealth,  and  who 
should  confirm  as  directed  by  the  Act,  should  be 
confirmed  therein,  "  notwithstanding  any  act  or 
thing  whatsoever,"  was  obviously  not  intended  to 
apply  to  a  person  who  had  been  simoniaoally  pre- 
sented (/>).  It  is  evident  that  a  literal  construc- 
tion would,  in  these  cases,  have  carried  the 
operation  of  the  Act  far  beyond  the  intention. 

So,  s.  6,  Habeas  Corpus  Act,  1679,  which,  for 
the  prevention  of  unjust  vexation  by  reiterated 
commitments  for  the  same  ofience,  enacts  that  no 
person  who  has  been  discharged  on  habeas  corpus 
shall  be  imprisoned  again  for  "  the  same  offence," 
except  by  the  Court  wherein  he  is  bound  by  recog- 
nizances to  appear,  or  other  Court  having  jurisdic- 
tion in  the  cause,  would  not  extend  to  a  case 
where  the  discbarge  was  made  on  the  ground  tliut 

(a)  Campbell  v.  Im  Thuru,  4S  L.  J.  C.  V.  482. 
(i)  Crawley  v.  PHllipi,  1  Sid.  222. 


BEMTRICTION  TO  SPKOIPIC  OWEix  I4, 

the  commitment  had  bee„  made  without  jurisdic 

on  the  second  occasion  was  the  same  •  for  thU 
obviously  beyond  the  object  of  tie  A^t  ^  *"^   '" 

00,  It  was  held  that  s  2fi   R<.oi  d        \    ^  . 
tation  Act,  1833,  3  &  4  w.^" /'"^"'^  ^Z'^- 
deprives  the  owner  of  Inds  o    the     "l  f  '/'"*'' 
Lnr^  '^t  ~^     "'X:  nd?f 

Co^erbeirtratSht^r^^^^ 

committed,  was  to  be  construed     J    ec    to    h° 
presumption  that  the  Legislature  had  not ttendl; 

beheve,  either  by  himself  nr  i,^  *° 

knowledge    or   lelZl^XZZT:''^ 
equivalent  to  his  own^/A      s    M'   ^.  ^"'^y- 

cou,i  .„  ,™.„j, ,  a„.j  „^^  ^^j_^  jj_^  ^^^  ^^ 

S^;.°^:"..-.,l:^:.''o;.S'---»- ""--■- 
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M  to  make  it  effect  the  iute-.tiuu  of  the  parties ; 
the  object  of  the  Act  being  to  preveut  the  appli- 
cation of  equitable  doctrines  so  as  to  alter  the 
effect  of  a  deed  executed  according  to  the  inten- 
tion of  the  parties,  and  not  to  exclude  the  power 
of  the  Court  to  rectify  a  deed  which,  by  an  error, 
did  not  conform  to  that  intention  (a). 

The  Act  which  exempts  Dissenters  from  prose- 
cution in  tlie  Ecclesiastical  Courts  for  not  con- 
forming to  the  Church  of  England,  does  not 
exempt  a  clergyman  of  the  Church  who  has 
seceded  from  it,  from  prosecution  in  those  Courts 
for  performing  the  Anglican  churc'\  service  in  a 
dissenting  chapel  not  liotused  by  the  bishop ;  for 
this  is  a  broach  of  discipline,  and  not  within  the 
scope  and  object  of  the  Act  (A).  27  Geo.  III. 
c.  44,  which  enacted  that  no  suit  should  be  cora- 
uienced  in  any  Ecclesiastical  Court  for  inconti- 
nence or  brawling  after  the  expiration  of  eight 
months  from  the  commission  of  the  offence,  would 
apply  only  to  suits  which  might  be  brought 
against  laymen  as  well  as  against  clergymen.  It 
would  therefore  apply  to  a  suit  against  a  clergy- 
man, when  its  object  was  the  ieformation  of  his 

(0)  3  4  4  WUl.  IV.  c.  74,  8.  47 ;  Hall  Dart  v.  Hall  .  are,  31 
Ch.  D.  251 ;   Va.  Bankn  v.  Small,  3G  Ch.  D.  716. 

(1)  1  W.  &  M.  St.  1 ;  Barne,  v.  Shore,  15  L.  J.  Q.  B.  29fi. 
By  the  Clerical  Disabilities  Act,  1870  (33  &  34  Viot.  c.  91).  ii 
clergymaD  can  now  relinquish  his  office. 


offences,  for  Si  a  t!:r''"':V°'  "^«  """« 
""ent.  foreign  t  he  7!  °' ,^'"""*'''  «°^«">- 
statute  {„).    The  nrlv!      ^  /  •"""  '""P^  "^   'he 

agent  entrusted  ^Itrit  '""'''  ""*  """^ 
"bould  be  deemed  their  own  T  "'  «°°'''' '■ 
validity  to  a  pledge  of  thel'  ^  '"'  '"'  *°  «'^« 
general  scope  and  object  oH^  ""*'  '""'^"*''  ''^  *»>« 
«>».  -ile  agent,  and  trCa  L'!  '""^T ' '°  *"«- 
«ot  give  validity  to772T\T^  '^'"'^-'^  Ji<l 
ture,  not  in  the  way  oi  S^    "^ '""'behold  furni- 

whose  possess  on  fhd  !;"'?'  ''  '"'  ''''''  '^ 
Colonial  Insolvea  AoJ  wh  T*'"'''''  <*^-  «"  » 
distress  for  rent  sho«TdL,^P'°""«''  t^^a*  "o 
sequestration  had  bee?  'T  '""  '''' °^"^"  °^ 
limited  to  distress  on?.  '  """'  """strued  as 

To  apply  it ::  ^goo :  oTa ;' '''  ''•^°-"'- 

the  insolvent's  premSsVoIld  f""*"  ""'^"  "^ 

operation  of  the  Act  to'  ff   1         '  ^^^^""^^^  '^e 

'  yond  t.e  pohW     *";f;':  ^f'^  consequences 

2  -v.CZ/;;,,^"/^'-'^-^^  -powered 

'"the,  «.„a«o.  o,  fhe^.iVof  J  '^  "^  '^^'  ^^^^  •' 
%<»»«.,,  3  G.  P.  D.  32  (before  40  A  41  v^  !  '  "*""'"  ^-  '^'•'''''■' 
i«««,  26  L.  J.  Q.  B  107  •  ^-  ^-  84-     f.  Srocihhunt  v. 
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the  directors  of  an  incorporated  company  to  make 
contracts  and  bargains  with  workmen,  agents,  and 
undertakers,  would  be  construed  as  conferring  on 
them  authority  to  bind  the  company  by  such  trans- 
actions without  consulting  their  shareholders ; 
but  not  as  so  altering  the  general  law  as  to  dis- 
pense with  those  formalities  by  which  alone  a  cor- 
poration can  bind  itself  to  contracts,  that  is,  by 
writing  under  the  corporate  seal  (a).  So,  s.  1  (2), 
Married  Women's  Property  Act,  1882,  45  &  46 
Vict.  c.  75,  that  "'a  married  woman  shall  be 
capable  of  suing  and  being  sued  in  all  respects 
as  if  she  were  a  feme  sole,"  is  limited  to  actions 
relating  to  herself  personally,  and  does  not  make 
her  competent  to  act  as  a  next  friend  or  guardian 
aa  litem  (h). 

The  provision  in  a  Friendly  Societies  Act,  which 
required  a  reference  to  arbitration  of  "  every  matter 
in  dispute  "  between  a  society  and  any  of  its  mem- 
bers was,  on  the  same  principle,  confined  to  dis- 
putes with  members,  as  members ;  and  a  breach 
of  covenant  by  a  member  to  repay  a  sum  borrowed 
from  his  society  was  therefore  held  not  to  fall 
within  the  arbitration  clause,  as  the  dispute  would 
be  with  the  member  as  debtor,  not  as  member  (c) ; 

(a)  East  London  Wateneorke  Co.  v.  Bailey,  4  BiDg.  283. 
(t)  Re  Duke  of  Someriet,  56  L.  J.  Ch.  733. 
(c)  10  Geo.  IV.  0.  56,  s.  27  ;  Morrison  v.  Glover,  19  L.  J.  Ex. 
20.     Va.  Prentice  v.  London,  44  L.  J.  C.  P.  353  ;    Willii  v.  Well', 


t'- 


"tatter"  to  an  offic  aHr  ""°^'"  ""^  ^''"^^  "^ 

only  to  question's  ir""'  "'"^^'  "P?'^- 
i"  the  cause  or  Juer  Tf  '^^T^^^^'y  ^e  decided 

Bebt    Act,    1870     whi.^1"^-     ^^O"  ^2,  National 
England  to  keep  airstoJ/r*'    ''''   ^'^^    of 
i^  to  Ke  -open  L  i^  1?^''^ ^"^  «'ock,  which 
business,"  Inia  not  e,ti«e  !       '  ""'''  '''"-  ^^ 
^"««>/.  interest  in  anv^n!,  •    ^f'""  ^^°  *»««  ''o 
«"oh  list  (/.).    An  Act  nf  t""      '*"'"' '°  '°^P««* 
-«t"led  tor  a^entl  th         -^'"^  '^^^^'''''-. 
-J-lared  that  its  provLn;  sh^^ ^  ''^'  "^'"«^ 
ri^j.t  of  the  Courts  to  pu"  h  co^ f  '^^  ''^«°*  ^^^^ 
and  that  the  House  of  Keys  thrp'?*!  "'  ^''°''- 
f  nd  the  registrars  of  E^c  Salt     p   "'  ''''  ^°"«' 
"  when  in  the  execution  otl  °"'^'  ^'^°°"' 

have  the  power  of  puS.fn  '^'P^otive  offices," 

manner  as  a  Co«t  "'  T*"^^''  '"^  '^^o  same 

power  to  the  Ho„s;  7Z  "f  "  """"'"^^  '^>- 
-^-I.  not  le^sla;:!  ^:,^  t"^  -yoising 
«1  L.  J.  Q.  B.  606  •  Paiii  „  °  ^'^0  It  that 

«7.  '■  *•  ^-  -S""^-  «/  England.  60  L.  J.  Q.  B. 
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power  when  exercising  the  latter  was  obviously 
foreign  to  the  object  of  the  Act,  though  the 
language,  in  its  primary  and  full  sense,  included 
it  (a).  On  similar  grounds  a  conveyance  of  pro- 
perty, knowingly  (b)  made  solely  for  the  purpose 
of  giving  a  vote  contrary  to  s.  7,  7  &  8  Will.  III. 
0.  25,  which  declares  such  oonveysTices  "void  and 
of  none  effect,"  is  void  so  far  as  to  prevent  the 
right  of  voting  being  acquired,  which  is  the  whole 
aim  of  the  Act ;  but  it  is  in  other  respects  valid 
between  the  parties,  ^o  as  to  pass  the  property  (f). 
Sec.  19,  Judicature  Act,  1873,  which  gives  the 
Court  of  Appeal  jurisdiction  to  hear  appeals  from 
"any  judgment  or  order"  save  as  thereinafter 
(s.  47)  mentioned,  was  held  not  to  give  an  appeal 
against  an  order  of  discharge  of  a  prisoner  on 
habeas  corpus  (though  the  order  was  not  within 
the  exception),  on  the  ground  partly  that  as  no 
provision  was  made  for  enforcing  an  order  of  the 
Court  of  Appeal  for  re-arresting  the  prisoner,  the 
order  would  therefore  be  futile,  and  partly  that  so 
important  a  change  of  the  law  was  not  con- 
templated by  the  Legislature  (rf).    And  the  pro- 

(o)  Re  Brown,  33  L.  J.  Q.  B.  193,  280.  Va.  oases  on  2  &  3 
Will.  IV.  0.  71 ;  Hmmer  v.  dance,  34  L.  J.  Ch.  413;  Criup  v. 
MaHin,  2  P.  D.  15. 

(h)  Marshall  v.  Boiren,  14  L.  .T.  C.  P.  129;  Hoyland  v.  Brent- 
ncr,  69  E.  E.  417. 

(c)  Phillpotti)  V.  Ph!ltj)utlii,  20  L.  J.  C.  P.  11. 

(d)  (hx  V.  Hakes,  15  App.  Cas.  506,  per  Lords  Halsbury  L.C., 


KmnimON    T..   .SPKCIFR.    OWE.T  U7 

law  relating  to  W.  :.^"'''  consolidates  the 

provision  wMeMmno'  "^"'^""^  °^«°''-'  *»>« 
and  wilfa  ij'  t -i/i^r;^^.  '^  P^'""'^  '^^  "  unlawfully 

not  amoun'tinjt  faLT"  '"'^" --"-«*-ees 
applying  to  a  m  J  u  ^'u  ''  construed  as  not 
wlout  letal  ,"  r.  "'"  """'  -'-*--%  and 

pigeons  w&tCrthe\H°;  '/^  '^^•^''''°"''« 

his  land;  his  obT.t  K-      .  ^"  °^  ^^'^'"^  "PO" 

ofthetrir^rr^^P:^^^^^ 

sense  that  i>  ^  .  unlawful,"  m  the 

doubte    ;V:,^;!,2°-''':;    -^  it  was   un- 

scope  of  the  Ac^w        V   ^"*  ''  '^^  "^J^"*  '^'^d 

-er'    civ^^^  ,t  e^r,  *°  P^'^^^  --es  and  not 

construed  as  "alL,    ^""'^  '.' '"'^''^^'-^y"  ^as 
against  the  criminal  law  "(6)      So 

i«  now  a,ee..  b/^^S^T^  '  ^^  ^^  '''■     ^^«  '- 

i^aS.  P.  mT;^  n"/  ^-  ^-  ^^«'-  --  ^'-»  V. 

fj-  J.  M.  C.  176{-    W.7         „    ',  '  'V'cei-  V.  Bnrnanl   28 

•*  ^■'™  ^-  BMchings,  72  L.  J.  K.  B.  775. 
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an  Act  which  visited  with  fine  and  dismissal  a 
road  surveyor  who  demanded  or  wilfully  received 
higher  fees  than  those  allowed  by  the  Act,  would 
not  a£feot  a  surveyor  who,  under  an  honest  mistake 
of  fact,  demanded  a  fee  to  which  he  was  not  en- 
titled (a) ;  and  a  sheriff,  whose  ofiScer  had  made 
an  overcharge  by  mistake,  would  not  be  liable  to 
the  penalty  imposed  by  s.  29,  Sheriffs  Act,  1887, 
upon  any  sheriflf,  etc.,  who  takes  or  demands  any 
money  or  reward,  under  any  pretence  whatever, 
other  than  the  fees  or  sums  allowed  (h).  An  Act 
which  empowered  inspectors  to  inspect  the  scales 
weights  and  measures  of  persons  offering  goods  for 
sale,  and  of  seizing  any  found  "  light  and  unjust," 
was  construed  as  limited  to  cases  where  the  in- 
justice was  prejudicial  to  the  buyer,  but  as  not 
applying  to  a  balance  which  gave  seventeen  ounces 
to  the  pound,  that  is,  which  was  unjust  against  the 
seller ;  since  the  object  and  scope  of  the  Act  were 
limited  to  the  protection  of  the  former  (c).  So, 
where  a  statute  makes  it  an  offence  in  certain  cases 
for  any  person  to  intimidate  any  other  person,  but 


li^ 


(o)  B.  v.  Badger,  25  L.  .7.  M.  0.  81. 

{b)  50  &  51  Vict.  0.  55 ;  Lee  v.  Dangar,  61  L.  J.  Q.  B.  780 ; 
Bagge  v.  Whitehead,  61  L.  J.  Q.  B.  778 ;  Va.  Bowman  v.  Blyth, 
26  L.  J.  M.  C.  57. 

(c)  Broole  v.  Shadgate,  L.  E.  8  Q.  B.  352.  F.  Edmarits  v. 
Dich,  23  B.  E.  255 ;  Eaet  Qlouceaterehire  B.  Co.  v.  Bartholomew:, 
L.  E.  3  Ex.  15. 
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provides  that  nothing  in  the  Act  Bhall  apply  to 

seaman  and  not  where  it  is  committed  against  a 
seaman  (a).    And  the  enactment  in  s.  14  B^s  of 

°h  ch  tl\  "°  r*''*''"' '"  '^^P^"'  °^  ^'^attels 
'..Die  tr  ,  7  '"^^  •''"  °'  ^^'^  ^""^-^  ^^-«  been 
Isricted  /  ""  /''"  "^"^  "'^^^'  ■"-'  be 
tixe?  .  J  ""'''  °^  ^'''''''  ^"^  ^"''b  rates  and 
taxes  and  has  no  application  where  proceedings  by 
way  of  execution  have  been  taken  !n  the  CoC  y 
Court  „nder  s.  261,  Public  Health  Act,  1875  as  it 

:?:L     H*T^"^''^^^  "««'•  intended'that 'a  bi 
of  sale  should  be  no  protection  against  an  execution 

d"tres"s  f ""'  ''  *'^  '""'^  ''''''  --  "able  to 
distress  for  non-payment  of  rates  (6) 

down  '^'!;  "'^u^l  "^^'^  appointing  trustees  to  p„l! 

them"  t^al  J  h''  "   '''''''  ''^"'''^'   ^'^-^-'^ 

Act     o      h«       ,'l""'  "°'  appropriated  by  the 
At    to    the    inhabitants    of   the    parish,    with 

the  sea  but  wh  P'  """^  P«"™^  ^''"^^  "aUing  is 

i™.?™  e„„r«,  59  L.  J.  Q  B  429  '     '^^  ^^  ''■  ^"*  "-^ 
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power  to  the  owners  to  dispose  of  uiem,  was  held 
uot  to  authorise  a  couveyance  of  tiie  soil  and 
freehold  of  the  land  on  which  the  pews  stood,  but 
only  the  grant  of  an  easement,  or  right  to  sit  in 
the  pew  during  divine  service  (a).  And  where  a 
church  was  built,  under  a  similar  Act,  by  sub- 
scribers in  whom  the  freehold  was  vested,  and  the 
trustees  had  power  to  sell  the  pews ;  and  a  subse- 
quent Act,  reciting  that  doubts  had  arisen  as  to 
the  estate  and  interest  which  the  subscribers  and 
proprietors  liad  in  the  pews,  enacted  that  the  fee 
simple  should  be  vested  in  them,  it  was  held  that 
it  was  not  the  freehold  interest  in  the  soil  that 
was  vested  in  them,  but  a  special  interest  created 
by  Parliament  in  the  easement  (b).  So,  the  Public 
Health  Act,  1875,  and  the  Metropolis  Management 
Act,  1855,  which  enacted  that  the  streets  should 
"vest"  in  the  local  authority,  were  construed  as 
intending,  not  that  the  soil  and  freehold  should 
vest,  but  only  the  surface  of  the  soil,  and  as  much 
of  it  in  depth  as  was  necessary  for  doing  all  that 
was  reasonably  and  usually  done  in  streets  (c), 
and  for  so   long   only   as  it   continued  to   bo  a 

(0)  Hinde  v.  Charlton,  L.  R.  2  C.  P.  104. 

(1)  Brumfitt  V.  Soherts,  39  L.  J.  C.  P.  95. 

(c)  Covenlale  v.  Charlton,  48  L.  J.  Q.  B.  128.  Cp.  Wanimorlh 
Board  of  Works  v.  United  Telephone  Co.,  53  L.  J.  Q.  B.  449  ; 
Tunhridge  Wells  v.  Baird,  [1896]  A.  C.  434 ;  Battersea  Vcstrij  v. 
Provinelal  Electric  Co.,  68  L.  .T.  Ch.  238.  Va.  A.-G.  v.  Dorking, 
51  L.  J.  Ch.  585. 
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Street  (,,).  a  local  authority  has  therefore  lio  power 
under  those  Acts  to  e;.cavate  the  soil  aud  erect  lava- 
tones  below  the  snrface  of  a  street  (i),  or  to  prevent 
^ires  being  carried  over  the  street  at  a  height  which 
prevents  any  interference  with  the  user  of  the  street, 
and  the  fact  that  the  street  was  originally  con- 
structed by  turnpike  trustees  to  whom  the  fee  simple 
ot  the  site  was  conveyed  makes  no  difference  (c) 

Sec.  12,  36  &  3C  Vict.  c.  80,  which  enacts  that  no 
action  entered  in  a  local  Court  of  record  shall  be 
removed  into  a  Superior  Court  except  by  leave  of 
a  judge  of  a  Superior  Court  in  cases  which  shall 
appear  to  such  judge  "fit"  to  be  tried  in  a 
Superior  Court,  would  not  authorise  such  removal 
unless  the  action  were  more  fit  to  be  tried  in  the 
superior  than  the  inferior  Court  (d). 

The  same  general  principle  appears  to  govern 
the  class  of  cases  which  establish  that  enactments 
which  require  railway  or  other  companies  to  make, 
0  persons  interested  in  hereditaments  taken  or 
injuriously  affected  "  by  the  companies,  full  com- 
pensation  not  only  for  the  land  but  for  all  damage 
sustained  by  such  persons  by  reason  of  the  exercise 
oi  such  parliamentary  powers,  are  limited  to  cases 

(«)  BolU  V.  St.  George,  Soulhwari,  14  Ch   I)  785 
(i)  Tanhridge  Welh  v.  liainl,  sup 

^f  J  ■  S'Sf  *''  '-•""  "'■  "  ^"^^''^  ^  «■  ''.  "  L.  J.  Ch. 
(<')  lhnk»  V.  HoUiiigsworth,  62  L.  J.  Q.  B.  239. 
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where  the  damage  would  have  been  actiouable  but 
for  the  Act ;  and  relates,  not  to  the  person  or 
business  of  the  party  prejudiced  by  the  user  of  the 
railway  in  the  way  authorised  by  the  Act  after  it 
is  opened  to  the  public,  but  only  to  damage  caused 
by  the  construction  of  the  railway  and  works,  to 
his  estate  or  right  in  the  land  in  -tatu  quo,  with- 
out regard  to  any  use  to  which  it  might  be  put  (a). 
In  other  words,  the  object  of  the  enactments  is 
not  to  create  new  rij,hts,  but  to  give  compensation 
for  actual  injury  (i)  'where  the  right  of  action  has 
been  taken  away.     And  this  right  being  taken 

(o)  V.  per  Cockbum  C.J.,  New  River  Cu.  v.  Johtuon,  2  E.  &  E. 
435  ;  per  Willes  J.,  Beckell  v.  Midland  S.  Co.,  L.  B.  3  C.  P.  94  ; 
Hammmerimilh  Si/.  Co.  v.  Brand,  L.  B.  4  H.  L.  171 ;  Siekell  v. 
Metrop.  B.  Co.,  36  L.  J.  Q.  B.  205,  on  tchcv.  Anglo-Algerian  S.  S. 
Co.  V.  Boulder  Line,  77  L.  J.  K.  B.  187;  Ball  v.  Brittol, 
L.  E.  2  C.  P.  322 ;  B.  v.  Vaiighan,  L.  E.  i  Q.  B.  190 ;  B.  v. 
Metrop.  Board,  Id.  358 ;  Hopkins  v.  O.  N.  B.  Co.,  2  Q.  B.  D. 
224;  Ckamherlain  v.  We>l  End  <f  Cryetal  Pal.  By.  Co.,  2  B.  &  S. 
617 ;  Senior  v.  Metropolitan  By.  Co.,  32  L.  J.  Ex.  225 ;  B.  v. 
Metropolitan  Board  of  Works,  38  L.  J.  Q.  B.  201 ;  Caledonian 
By.  Co.  V.  Walker's  Trustees,  7  App.  Cas.  259.  Cp.  Metrop.  Board 
V.  MacCarthy,  h.  E.  7  H.  L.  243  ;  Olasgom  B.  Co.  v.  Hunter, 
li.  E.  2  So.  App.  78 ;  Bhodes  v.  Airedale,  1  C.  P.  D.  380 ;  Ford 
V.  Metrop.  By.  Co.,  17  Q.  B.  D.  12.  Sv.  the  exception,  Be  Stockport 
B.  Co.,  33  L.  J.  Q.  B.  251,  upheld  by  H.  L.  in  Cowpcr-Essex  v. 
Acton,  58  L.  J.  Q.  B.  594,  applied  in  Oower's  Walk  Schools  v. 
London,  Tilbury  d  Southend  B.  Co.,  59  L.  J.  Q.  B.  162,  and  illus- 
trated by  Horton  v.  Colujyn  Bay  U.  C,  77  L.  J.  K.  B.  215.  Vf. 
Stroud's  Judicial  Dicty.,  and  Supp.,  tit.  "  Injuriously  affected." 

(h)  S.  V.  Poulter,  57  L.  .1.  Q.  B.  138. 
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extendi  ^7"'°"'  ^'""  ''«"'Pe'>«ation  do  not 

theirtn^     '''  ^^''''  "•'"y  ^"^  ^''"^  ^one  through 
their  improper  or  negligent  exercise  (a). 

of  Bal'e  o/  .<!!''"'  'I"''."^  '*"'  registration  of  bills 
sale  of  "personal  chattels,"  under  which  ex 
pression    fixtures  were   expressly  included?  gave" 
nse  to  several  decisions  governed  by  the  prin 

obi.",  "^'f  °"-  ^''^  "^J^"'  °^  the  enactment 
obviously  dad  not  extend  to  requiring  the  regis- 
^  tion  of  every  mortgage  under  whfch  &.Zs 
might  happen  to  pass,  for  this  would  include  most 

that  TV/"'  rr*^^  """^  ''  ^-  "-'»  '-"J 
that  the  Act   applied   only  to   cases  where  the 

fixtures    were    dealt    with    as    separate    things 

fiZis  tlf  r  '  ''P"'"*'  assignment  of  the 
fixtures  hat  the  mortgagee  might  sever  and  deal 
with  them  as  distmct  from  the  house,  required 
registration  (.);  but  a  mortgage  for  a  term  of'yZs 

n^^LVltp.  «  '.  ^- 1'-  ''°-  «*  v.i.W^o. 
Mhe  oasoB  ooUeoted  in  TTi.V.W  v.  WW«.  10  0.  B  N  g.' 

L  J  Q  B   ion  >   ^""''•■102;   ira<../„«  v.  Pe«i.,one,  26 

^«  r«/i„„,„,  40  L.  J.  Bank.  43 ;  He  E>m  Id  30  '   ri  ' 

^t^-  270,   J  „.  Jtt-„„d,„  ^  ^^,,„,,^  . 
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of  a  Louse  with  its  fixtures,  iiuil  with  a  geuornl 
power  of  sale  over  the  mortgaged  property,  uot 
authorisiug  a  separate  dealiug  by  the  mortgagee 
with  the  fixtures,  did  not  require  registration  (a). 
Sec.  10,  Judicature  Act,  1875,  which  provides  that 
in  the  administration  of  the  assets  of  a  person 
dying  insolvent,  the  same  rules  shall  be  applied  as 
to  the  respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  the  debts  provable,  as  are  in 
force  in  bankruptcy,  has  similarly  been  the  subject 
of  several  decisions  limiting  the  scope  of  its 
operation  (6). 

The  Metropolitan  Building  Act,  1855  («),  which 
gave  a  right  to  raise  any  party  structure  authorised 
by  the  Act,  on  condition  of  "  making  good  all 
damage "  occasioned  thereby  to  the  adjoining 
premises,  was  held  not  to  authorise  the  raising  of 
a  structure  which  obstructed  the  ancient  lights  of 
the  adjoining  premises ;  for  the  only  damage  con- 
templated by  the  Act  was  structural,  and  not  that 
which  resulted  from  the  invasion  of  a  right.  And, 
having  regard  to  the  scope  of  the  enactment,  the 

(a)  Exp.  Barclay,  43  L.  J.  Ch.  449 ;  Mather  v.  Fraser,  25 
L.  ,J.  Ch.  361 ;  He  Yaieti,  57  L.  J.  Ch.  697. 

((<)  V.  Be  Maggi,  51  L.  .T.  Ch.  560,  and  the  cases  cited  there, 
but  Ihe.  was  in  great  part  overruled  by  Be  Whllaler,  70  L.  .1.  Ch. 
6,  which  latter  case  was  followed  in  Ireland  in  M'Cuutlanil  v. 
aCallaghan.  1904,  1  I.  E.  376.     Va.  Be  Leng,  64  L.  J.  Ch.  468. 

(c)  Repealed  by  London  Buildini!  Act,  1894,  57  &  58  Vict. 
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Some  decisions  on  tJ,e  construction  of  s    74 
Itn tn  c:sT;tt ""'"  --^''--tion.'   Zl 

~a.ei::t"rn:;r;o:vr:;v°^« 

person  eniploved  in  if  +        ,     .    ^     '  ""^  "^y  "°y 

The  Court  of  Ex.f„         1?""  "^"""'^  "'«  Pi«- 

excepting  da.nagXe.'Ve  aToTlj  ^t^ 

lung's  enemies,  for  which  bv  th!  ^'f    *^" 

the  ian.I  a  shinnu,^  ^  8**"^"'  'aw  'of 

«n<i,  a  shipowner  is  not  responsible  (c)      Th. 

i     ^."  ''•  ''™'"'  ^-  '^-'«.  *2  L.  J.  M  c  33 
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which  Parliament  usually  inserted  in  local  harbour 
billB,  and  to  give  facilities  of  procedure  to  the 
undertakers  of  such  works ;  and  that  the  section 
did  not  create  a  new  liability,  but  only  facilitated 
proceedings  against  the  registered  owner  when 
damages  were  recoverable  (a). 

On  this  general  principle  of  construction,  a 
statute  which  made  in  unqualified  terms  an  act 
criminal  or  penal,  would  be  understood  as  not 
applying  where  the' act  was  excusable  or  justifiable 
on  grounds  generally  recognised  by  law.  Thus,  a 
statute  which  imposed  three  months'  imprison- 
ment and  the  forfeiture  of  wages  on  a  servant  who 
"  absented  himself  from  his  service "  before  his 
term  of  service  was  completed,  would  necessarily 
be  understood  as  confined  to  cases  where  there 
vas  no  lawful  excuse  for  the  absence  (/<).  A 
statute  which  made  it  felony  "  to  break  from 
prison,"  would  not  apply  to  a  prisoner  who  broke 
out  from  the  prison  on  fire,  not  to  recover  his 
liberty,  but  to  save  his  life  («) ;  and  one  which 
declared  it  piracy  to  "make  a  revolt  in  a  ship," 
would  not  include  a  revolt  necessary  to  restrain 
the   master   from   unlawfully  killing   persons    ou 

(o)  River  Wear  Commiaeioners  v.  A^amaon,  2  App.  Cas.  743. 

((-)  4  Geo.  IV.  c.  34,  8.  3 ;  He  Turner,  15  L.  .J.  M.  C.  140 ;  ,SV. 
Rider  v.  Wood,  29  L.  J.  M.  C.  1.  Va.  21  Hen.  VIII.  c.  i;i ; 
Gibs.  Cod.  887. 

(<•)  2  Inst.  560. 
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a   Dreaon  of  tho  onm  nal  law    a  sfnfnf^    i 
ever  co.p.henaive  and  un.Ta'liL    ^t'i  'I 

"Tf :."  """^"^  '•""^^"'<'-'  -  silently  rSu^ 
>ng  that  this  element  should  be  imported  intol 
un  ess  ,      .erary  intention  be  expressed  ^i:.' 
pld.  the  general  rule  is  that,  unless  the  con- 
trary IS  expressed,  M.u.  Rea  enters  into  every 
offence -•(,/).     a  statute,  for  instance,  which    n 

coZ ttel'r  T'^' ''''  '^'-y  P--  -^° 

committed  a  certain  act  should   be  adjudged  a 
elon   wouM  not  include  a  child  under  Z'o 
an  Idiot,   or  a  lunatic   during  the   loss   of    his 


Tlie 


{«)  11  &  12  Will.  III.  c.  7  s  q  •   B  V   »        n- 
Shepierde.,,  5  Bob.  C.  262.  '  ^  ^^^ 

('')  Edmard  V.  TrevelUcl.  24  L.  J.  Q  B  9 

('■)  V.  S.  V.  Kirhj,  7  Wallace,  482         '    ' 

{d)  Per  Lord  Bussell  of  Killowen  C  T     nr„- 
<i8  L.  J.  Q.  B.  34.  "^'"owen  C..T„  Willmni>u„  v.  JV,,,,,-, 
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reason  (a)  wliether  caused  by  intoxication  or  any 
other  voluntary  act  (li)  ;  for  it  would  be  uareason- 
able  to  infer  from  the  mere  use  of  an  unqualified 
term,  an  intention  to  repeal  the  general  principle 
that  such  persons  are  not  capable  of  a  criminal 
intention.  Drunkenness,  although  producing  tem- 
porary insanity,  is  no  defence  to  a  crime  (c),  but 
where  the  crime  is  such  that  the  intention  of 
the  accused  is  a  constituent  element,  it  may  be 
taken  into  consideration  in  determining  whether 
the  accused  formed  the  intention  necessary  to 
constitute  the  crime  in  question  (d). 

On  the  same  principle,  an  act  done  under  an 
honest  and  reasonable  belief  in  the  existence  of  a 
state  of  things,  which  if  true  would  have  afforded 
a  complete  justification  both  legally  and  morally 
for  such  act,  would  not,  in  general,  fall  within  a 
statute  which  prohibited  it  under  a  penalty  (e). 
Thus,  a  woman  who  married  a  second  time  within 
seven  years  after  she  had  been  deserted  by  her 
husband,  under  a  bond  fide  belief  on  reasonable 
grounds  that  he  was  dead,  would  not  be  guilty  of 


(a)  1  Hale,  706 ;  Eyiion  v.  Studd,  Plowd.  459o ;  Bao.  Ab.  Stat. 
(I.)  6.     r.  Exp.  Stamp,  De  Gex,  345. 
(i)  B.  V.  Noore,  3  C.  &  K.  319. 

(c)  1  Hale,  32. 

(d)  B.  V.  Dohe.rlii,  IG  Cox,  30G.     Cp.  Went  v.  Frandg,  inf.  p 
262. 

(e)  V.  ex.  gr.  Lea  v.  Simpmm,  71  E.  E.  024. 


liauor  tr>  »  „^]-  gU"ty  of  Sllpplyiug 

iquor    o  a  pohce  constable  while  on  duty  witbin 
s- 16  (2,  Licensing  Act,  1872,  replaced  by  /ts  m) 

'..bed  po.„i,  Jd  b ,:  rhfr;';„°rtr 
.  «H »..-  .^j.„  Si"- ji^nr 

V.  Xc  Co™,  inf  D  16fi  »n^  w  ,, ■         ^'         ^'  ''°'  Q*-  C''»''y 
U)  B.  V.  Phillip,,  2  Moo  C  C  259-  e  ^  „ 

/"'rf,  Car.  &  M.  602.     r  B  v '«J  °°'°-  "'  '■  ^""O' 

1^   n       T.  >  ■  -«■  ^ .  Badffer,  sup.  p.  148 

rf)  B.  V.  B„„,«6,„,  2  Lord  Eaym.  900 

('■)  iJ.  V.  Rail,  3  C.  &  P  409      ,.„  p     '  ^  ■  „ 
'^«.  and  „or,e„  v.  P.^e,  sTl.  ^  c'  Jf '""•  ^^  ^'  '^^  ^^  ^- 
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guardian,  in  the  honest  but  mistaken  belief  that 
he  was,  himself,  invested  with  that  character,  and 
acted  simply  in  the  exercise  of  his  right  as 
guardian,  he  would  not  be  guilty  of  the  criminal 
offence  of  abduction,  though  that  is  defined  as 
"  unlawfully  taking  a  girl  under  sixteen  out  of  the 
possession  and  against  the  will  of  the  person 
having  the  lawful  caro  of  her  "(a).  A  man  who 
fished  in  a  tidal  river,  in  the  assertion  of  the 
general  right  whicl\  the  law  gives  to  fish  in  such 
rivers  (i),  and  in  ignorance  or  in  contestation  of 
the  exclusive  right  of  fishing  in  it  claimed  by 
another,  would  not  be  liable  tu  conviction  of 
"unlawfully  and  wilfully"  fishing  in  the  private 
fishery  of  another  (c).  On  this  principle  may 
perhaps  rest  the  general  rule  of  law  that  the  juris- 
diction given  to  justices  of  the  peace,  to  try  an 
offence  summarily,  is  ousted  when  a  claim  of  right 
or  title  is  set  up  on  reasonable  grounds  (d)  ;  though 
their  duty  in  such  cases  is,  not  to  acquit,  but  to 
forbear  from  adjudicating. 

But  how  far  ignorance  or  erroneous  belief  of  a 
fact  which  is  essential  to  the  offence  is  material, 


(o)  B.  V.  Tinkler,  1  F.  &  F.  513.  So.  B.  v.  Prince,  44 
L.  J.  M.  C.  122,  inf.  p.  161. 

(b)  Carter  v.  Mureot,  4  Burr.  2163. 

((■)  B.  V.  fiiimpion,  32  L.  J.  M.  C.  208.     V.  sup.  pp.  147,  148. 

(d)  Pit  Blackburn  ,T.,  White  v.  Featt,  L.  E.  7  Q.  B.  353  ; 
Beeee  v.  MiHer,  51  L.  .T.  M.  C.  64. 
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Thus   the  ni      ""T'  °^  '^'  ^ff^"''^  o^^^ted  (a). 

of   her  r    ?      possession  and  against  the  will 
of   her  parents,   would   be   committed,  althouj 
the  offender  believed,  from   her  „n.       a'^nougij 

asseverations,  contrar^  to  "he  fLtThT'r  '"' 
older  (h)      Th<>   „!.■    /    ;  '  *"^*  "l^e  was 

to  pevnt  ?        ff   °^  '^'   Legislature   being 

intended  fl;;.  ^'  '"PP"'"*^  'J^^*  they 

leS  Tf  *';,"^°"g'J°-  sl'ould  act  at  his 
not  f  I  ■  ?  "'/*  ''"^  ^"*'"  ^'^'^'  ^  P««on  would 
notf   1    nder  the  enactment  which  punishes  the 

to    onl\  o':  '^ZT  ^'^'  '^  ^°"''  '''  '^  "''"' 

believed       be  part  0/?^"'  "^  ''^'^^  "^'''^^  ^« 
had  th«  1,-  u  property  over  which  he 

had  the  hcense,  but  which  was  in  fact  the  proper^ 

(»;  J(.  V.  Pnitce,  sup.  p.  160  •  ,<?»   It  ^-   t-  ,, 

p.  159.  '   '■   '^"'    -''•   V.    aridlamJ,   sup. 

I.S. 
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of  11  different  person  (</),  the  statute  iufriuged  not 
being  a  mere  criminal  statute,  but  oue  passed  for 
the  purpose  of  protecting  the  peculiar  rights  of 
those  entitled  to  shoot  game  (b).  The  Contagious 
Diseases  (Animals)  Act,  18C9,  and  an  Order  in 
Council  under  it,  which  imposed  a  penalty  on  any 
person  having  in  liis  possession  an  animal  affected 
with  a  contagious  disease  who  did  not  give  notice 
of  it  "with  all  practicable  speed"  to  a  constable, 
was  held  to  apply  only  where  the  person  knew 
that  the  animal  was  diseased  (c).  But  here  the 
only  speed  reasonably  practicable  could,  reason- 
ably, be  computable  only  from  when  the  know- 
ledge was  acquired.  Where  a  railway  Act  which 
"  for  the  better  prevention  of  accidents  or  injury 
which  might  arise "  on  the  railway  "  from  the 
unsafe  and  improper  carriage  of  certain  goods," 
enacted  that  every  person  who  should  send  gun- 
powder or  similarly  dangerous  articles  by  the 
railway  should  mark  or  declare  their  nature,  under 
a  penalty  enforceable  by  imprisonment,  it  was  held 
that  guilty  knowledge  was  essential  to  a  conviction, 
and  that  an  agent  who  had  sent  some  oases  of 
dangerous  goods  by  a  railway,  without  mark  or 

(a)  Morden  v.  Porter,  sup.  p.  159. 

(6)  Walkim  v.  Major,  44  L.  J.  M.  C.  164. 

(c)  NklwllB  V.  Hall,  42  I  J.  M.  C.  105  ;  to.  Core  v.  Jame»,  41 
L.  J.  M.  C.  19,  and  Dickinson  v.  Fletcher,  43  L.  J.  M.  C.  25. 
Vf.  Copley  V.  Burton,  L.  E.  6  C.  P.  489,  and  Rdberln  v.  Eumphreyt, 
L.  B.  8  Q.  B.  483,  before  the  Licensing  Act,  1874. 


•MK.V,S  KKA   I.N    vmms.M   LAW.  ,o;i 

declaratiou,  not  only  in  ignorance  of  their  nature 
is  inquires    had  not  incurred  the  penalty    on 

only  that  the  goods  were  found  in  t^  ' 

of  the  accused,  and  that   h  y  bote Th   Kin'" "T 

gooas  ana  A200,  unless  he  producpil  of  fi,^  *  ■  i 

official  certificate  of  the  occasion  of    . 

into  his  possession  ;  it  was  heTh  ^^     -  ""'""'"^ 

C;ownC,.esBeser;eJh:tlta^:rr.t; 

marrr'f    t1  ?".  ^"'"'^  ^°^^   '»>«  Government 
mark  («),     This  decision,  however,  might  be  ques- 

(«)  Beane  v.  Garton,  28  L.  J.  M.  c.  216 
(";  B.  V.  5feei>,  30  L  J  M  n   iTO      i, 

281;    fl.   V.   Col,  8  Co.    4?'    V  A,    :■    ""''"'"'  '  ^o"- 
.  o   uox,   41.     K  Aberdare  v.  JTammert,  44 
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tioned  on  the  authority  of  another  case,  which 
was  not  cited,  where  the  Court  of  Exchequer  held 
that  a  dealer  in  tobacco  was  liable  to  the  penalty 
imposed  by  the  statute  for  having  adulterated 
tobacco  in  his  possession,  though  ignorant  of  the 
adulteration  (a).  It  may  be  doubted  whether  the 
literal  construction  of  the  language,  enforcing 
vigilance  for  the  protection  of  the  public  from 
danger  or  robbery,  by  visiting  negligence  (h)  as  well 
as  misdeed  with  penal  consequences,  would  not 
have  been  more  in  harmony  with  the  intention, 
and  have  more  completely  promoted  the  object 
of  the  Legislature.  The  innocent  possession  of 
spirits  which,  owing  to  natural  causes,  have 
exuded  from  the  woou  and  collected  at  the  bottom 
of  a  cask,  does  not  render  the  owner  liable  under 
the  Finance  Act,  1898,  which  provides  that  "a 
person  shall  not  subject  any  cask  to  any  process 
for  the  purpose  of  extracting  any  spirits  absorbed 
in  the  wood  thereof;    or  have  on  his  premises 

L.  J  M.  C.  49 ;  also  Boptott  v.  ThirlKall,  9  L.  T.  N.  S.  327, 
where  a  person  found  to  "  have  in  his  possession  the  young  of 
salmon,"  in  contravention  of  s.  15,  Salmon  Fishery  Act,  1861, 
24  &  25  Vict.  c.  109,  was  held  not  liable  to  conviction,  who, 
though  he  knew  he  was  in  possession,  did  not  know  the  fish 
was  salmon. 

(a)  5  &  6  Vict.  0.  93  ;  B.  v.  Woodrow,  16  L.  J.  M.  C.  122.  Vn. 
per  Parke  B.,  Bumby  v.  BoUetl,  16  M.  &  W.  644 ;  B.  v.  Treic, 
2  Kast,  P.  C.  821 ;  B.  v.  Dixon,  15  E.  E.  381. 

(h)  Op.  B.  v.  Slephem,  35  L.  J.  Q.  B.  251. 
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any  cask  which  is  being  subjected  to  any  such 
process,  or  any  spirits  extracted  from  the  wood 
of  any  cask  "  (a). 

At  the  present  time  there  is  a  large  body  of 
municipal  law  which  has  been  framed  in  such 
termP  as  to  make   an  act  criminal  without  any 
Men.  Bea.     Bye-laws  which  impose  regulations  in 
the  interest  of  the  health  or  convenience  of  the 
public  are  generally  so  conceived,  and  the  mere 
breach   of  them   is    sufficient    to   constitute   an 
offence.     Under  s.  117,  Public  Health  Act,  1875 
which  empowers  a  justice  to  order  the  destruc- 
tion of  unwholesome  meat  which  is  exposed  for 
sale  and  mtended  for  food,  and  to  impose  a  fine  or 
imprisonment  on  the  person  to  whom  it  belongs 
the   Court  decided    that  in  order  to   support  a 
conviction  of  the  owner  under  the  section  it  was 
not  necessary  that  there  should  be  any  proof  that 
he  had  actual  personal  knowledge  of  the  condition 
of  the  meat,  the  object  of  the  enactment  being 
that  people  should  not  be  exposed  to  the  danger 
0    eating  poison  (/,).      So  the  sale  of  an  article 
of  food  or  a  drug  not  of  the  nature,  substance, 
and  quality  of  the  article   demanded,  is  to  the 
prejudice    of  the    purchaser  and    is  an    offence 

L.  j'k  B*7n.  '"'"•  "■  '"■  ^-  *  ^'^-'  ■«*"«"•  -■••  ^•--  72 

('')38&39Vict.c.55;  Blain- y.   Tllhtou,;   [1894]   1  o    « 
.«5;  Vf.  Bohy  V.  Win.:lu.t.r  Cor,,,,  79  L.  T.  K  BuJ. 
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under  s.  6,  Sale  of  Food  and  Drugs  Act,  1875, 
though  the  seller  was  unaware  of  the  fact ; 
the  intention  of  the  Legislature  heing  shown  by 
absence  of  knowledge  being  made  a  defence  to 
charges  under  otlier  sections  of  the  Act  (a),  while 
nothing  is  said  as  to  such  absence  of  knowledge  in 
the  section  in  question  (h).  On  similar  grounds 
it  has  been  held  that  a  publican  would  be  guilty 
of  an  offence  against  s.  13,  Licensing  Act,  1872 
(repld.  8.  75,  Licensing  (Consolidation)  Act,  1910), 
if  he  sold  liquor  to  a  drunken  person,  even  though 
the  purchaser  had  given  no  indication  of  intoxica- 
tion, and  the  publican  did  not  know  that  he  was 
intoxicated  (c).  He  would  not,  however,  in  such 
a  case  be  guilty  of  permitting  drunkenness  on  his 
premises  (d).  But  if  a  servant,  within  the  general 
scope  of  his  employment,  sells  liquor  to  a  drunken 
person,  though  in  the  absence  of  and  contrary  to 


(o)  Ex.  gr.,  s.  27;  Derbythire  v.  Houlitlon,  66  L.  J.  Q.  B.  569. 

(b)  38  &  39  Vict.  o.  63 ;  Setti  v.  Armttead,  20  Q.  B.  D.  771 ; 

Pom  V.  Boughfwood,  24  Q.  B.  D.  353 ;  Dyic  v.   Gower,   [1892] 

1  Q.  B.  220 ;  Spien  <t-  Pond  v.  Bennett,  [1896]  2  Q.  B.  65 ; 
Parker  v.  Adler,  [1899]   1  Q.  B.  20 ;  Qouldcr  v.  SooJc,  [1901] 

2  K.  B.  290.  In  SmMiei  v.  Bridge,  [1902]  2  K.  B.  13,  the 
appellant  -was  held  to  have  been  rightly  convicted  for  selling 
new  milk  deficient  in  fat,  although  the  milk  had  not  been 
adulterated.     Vf.  Fitzpatrick  v.  Kelly,  inf.  p.  518. 

((•)  Cnndy  v.  Le  Cocq,  13  Q.  B.  T).  207 ;  but  Cp.  Shcrrm  v. 
De  Biilzcii,  sup.  p.  159;  Vj.  Sfntehnrd  v.  Johimi,  sup.  p.  111. 
(<?)  SmnmH  v.  Wwh;  63  L.  .1.  M.  C.  126. 
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the  orders  of  the  publican,  the  publicaa  is  guilty  of 
an  offence  under  that  s.  ntion  (a).     The  offence  of 
receiving  two  or  more  luuatics  in  an  unlicensed 
house  IS  committed,   though    the    persons  were 
received    in    the    belief,    based    on    reasonable 
grounds,   that   they  were   not  lunatics  (b).     The 
honest  belief  by  a  licensee  that  a  bottle  is  properly 
sealed,  is  no  defence  to  an  information  under  s  2 
Intoxicating  Liquors  (Sale  to  Children)  Act,  1901 
(repld.  8,  68,  Licensing  (Consolidation)  Act,  1910) 
which  renders  the  sale  of  liquors  to  children  under 
fourteen  illegal,  unless  in  corked  and  sealed  vessels 
If  in  fact  the  bottle  is  not  properly  sealed  (<;).     But 
a  license  holder  who  has  not  delegated  his  authority 
nor  concurred  at  a  sale,  cannot  be  convicted  under 
the  same  section  by  reason  of  a  barman  sellincr  to 
a  person  under  fourteen  (,/).      Under  a  special  Act 
which  empowered   a  gas  company  to  make  the 
necessary   works  for  its    business,   subject   to   a 
penalty  if  it  should  "suffer  any  washings  to  be 
conveyed  or  to  flow"  into  any  stream  or  place 
corrupting  or  fouling  the  water,  tlie  company  was 

(«)  C'ommi,«oner  of  Police  v.  Carlman,  05  L.  J  M  C  113 
Va.  Collman  v.  Mille,  66  L.  J.  Q.  B.  170 

(6)  8  &  9  Vict.  c.  100,  8.  44 ;  M.  v.  Bishop,  49  L.  J.  M.  C  45 

(c)  Brook,  y  Ma,on.  [1902]  2  K.  B.  743.  Vf.  Mitckell  \: 
Ma.,  72  L.  J.  K.  B.  Zm-  Mncey  v.  McKc,„i.,  (i7  .1  P  2.51  • 
■loiut  V.  ShmiiiijIoH,  77  L.  J.  K.  B.  771.  '         ' 

(<i)  Emary  v.  Solhth,  72  L.  .T.  K.  B.  620. 
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held  liable  to  the  penalty  in  a  case  where  the 
washinga  percolated  through  the  bottom  of  its  gas 
tank  and  polluted  a  well,  without  the  knowledge 
of  its  servants  (a). 

The  principle  that  unless  the  Legislature  has 
indicated  the  contrary  intention,  tL .  infliction  of 
penalties  is  to  be  presumed  to  be  confined  to  cases 
where  the  offender  has  the  nu'im  rea,  is  well  illus- 
trated by  those  cases  in  which  it  has  been  sought 
to  render  a  master  pen  Jlf  responsible  for  the  acts 
of  his  servant.  Thus  a  sheriff,  though  unquestion- 
ably liable  in  damages  for  the  act  of  his  officer  in 
seizing  things  exempt  from  seizure,  would  not  be 
liable  to  the  penalty  imposed  by  s.  29,  Sheriffs  Act, 
1887,  in  respect  of  such  wrongful  act  (4) ;  and  a 
surveyor  could  not  be  convicted  of  having  caused 
a  lieap  of  stones  to  be  laid  upon  a  highway,  and  of 
having  allowed  it  to  remain  there  at  night  to  the 
danger  of  any  person  thereon,  where  the  stones 
had  been  laid  and  allowed  to  remain  there  by  a 
carter  acting  under  the  orders  of  a  person  to  whom 
the  surveyor  had  given  general  directions  as  to 
repairing  the  road,  the  surveyor  having  no  personal 
knowledge  of  the  fact  (c).     So,  under  the  repealed 

(a)  Hipkina  v.  Birmingham  Gat  Co.,  30  L.  J.  Ex.  60. 

(6)  50  &  61  Vict.  c.  55,  a.  29 ;  Bagge  v.  Whilehead,  sup.  p.  148, 
following  Lee  v.  Dangnr,  sup.  p.  148. 

(c)  5  &  6  Will.  IV.  c.  50,  3.  56;  HardcaMt  v.  Bielbi,,  (11 
L.  .T.  M.  C.  101. 


.MKN«   RKA   IN   CRIMIXAt   U«r.  jgj, 

Act,  16  d;  17  Vict.  o.  128   bs    1    9   .v      ;,      . 

negligence  on  his  part  and  th»f  "^.f^^n  of 
negligence  on  the  part    of  „  '''"^""''  °^ 

sufficient  («)  No  dn,  L  1  /"'"'°*  *"  '»- 
is  that  whitLr  a  ,«W  d  ^«««1  P-sun.ption 
tj,o         1  servant  does  jn  the  courso  nt 

T:ToIT'"T,  "''*='  ^^  ^«  entrustTand 
part   of    ,t,   IS  the  master's  act,   unless   tl,« 

waffffODflr  J,o^  -T  ^  ''  °  *  earner,  whose 
noTfenrhy  aZS:?  *'^  ''"^^'^  -^^-  «-e 
Anne,  c.  14  was  in  fo      T'""  ^^^'°  *^«  ^  *  « 

(a)  CA«W«   V.   2)„„ft„,   58   L.    J    M    r    11Q      ^ 
AMe„,,  35  L.  J.  Q.  B.  251.  ^-     ^^-  ^-   ^• 

(*)  ^-ff.  V.  &-rfrfo„,  35  E.  B.  701 
(«)  S.  V.  Dimn,  15  B.  B.  381. 
(d)  11.  V.  Mnrih,  2  B.  A  C  717  ■  c 
«  L.  J.  M.  C.  122.  '        •^'■'"  "'■«"  ■^■'  -B-  ^-  ■?"<•«", 
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held  penally  responsible,  under  s.  1«,  86  &  30 
Vict.  0.  04  (repld.  s.  78  (lA)  Licensing  (Con- 
solidation) Act,  1910),  for  the  act  of  his  servant 
in  knowingly  supplying  liquor  to  a  constable  on 
duty  (a),  the  act  being  within  the  scope  of  the 
servant's  employment  {/>) ;  and  where  gaming  had 
taken  place  upon  licensed  premises  to  the  know- 
ledge of  a  servant  who  had  been  placed  in  charge 
of  the  premises,  it  was  held  that  the  licensed 
person  had  "suffered"  gaming  to  be  carried  on 
on  the  premises  within  the  meaning  of  s.  17, 
Licensing  Act,  1872  (repld.  s.  7<J,  Licensing 
(Consolidation)  Act,  1910),  though  he  had  no 
knowledge  of  the  gaming,  and  had  not  connived 
at  it  (c) :  and  under  the  Merchandise  Marks  Act, 
1887,  a  master  is  criminally  liable,  if  his  servants, 
within  the  general  scope  of  their  employment, 
sell  goods  to  which  a  false  trade-mark  or  false 
description  has  been  applied,  although  contrary  to 
their  master's  orders ;  unless  the  master  can  show 
that  he  has  acted  in  good  faith  and  done  every- 
thing he  reasonably  could  to  prevent  the  com- 
mission of  offences  by  his  servants.  Tliat  is  to 
say,  under  this  Act  the  burden  of  proof  is  shifted, 


(a)  JlfuHiiM  V.  ColUiu,  43  L.  J.  M.  0.  67 ;   Va.  Brown  v.  Fool, 
61  L.  J.  M.  C.  110 ;  Sv.  Sherrat  v.  De  Rutien,  sup.  p.  159. 

(b)  Per  A.  L.  Smith  .T.,  Newman  v.  Jnnet,  17  Q.  B.  D.  137. 

(c)  Bond  V.  i'ciiM,  57  L.  .1.  M.  C.  108  ;  Boi>le,j  v.   Dmii»,  4"i 
L.  J.  M.  C.  27  ;  Itcdgate  v.  Haym»,  Id.  05. 


MKN8    RKA    I.N    CRIM.XAI,    ,.AW.  ,7, 

ttud  is  not  in  acoordanoo  with  H,«  «,r 

and  principles  of  c.imin.lT  "    I  tlT  'IT  """ 

ou  ion  has  not  to  prove  a  ::::,.!^"'  J:  H" 
defeudant  is  nliln  ♦„  '    "'"  '■  ""> 

in  these  and  other  hL  ^^>-  ^^'^  decisions 
the  view  of  he  Sr  atT"*  ""'  '""''  "P°" 
■anKuage,  scope.  ^J  ^  ;T'th"'TV°  "" 
Legislature  intended  t«  7  ^^   '^'=*''   "'« 

the  course  of  th«i,.  ,  ^y  "'s  servants  in 

the  committee  of  a  r-lni,  „„       ^    "vicwon.     ihus 

^^  j^^  J  grat.  of  Stephen  .).,  ,„  j,„„d  ^.  £^„„^_  ^^^ 
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to  the  knowledge  of  a  servant  who  was  employed 
upon  the  premises,  but  there  was  no  evidence  to 
show  any  connivance  or  wilful  blindness  on  the 
part  of  the  licensed  person,  and  it  did  not  appear 
that  the  servant  was  put  in  charge  of  the 
premises,  it  was  held  that  the  justices  were  right 
in  refusing  to  convict  the  licensed  person  of 
suffering  gaming  on  the  premises  (a).  It  may  be 
added  that  a  master  would  not  be  liable  to  be 
convicted  for  an  unauthorised  false  represen- 
tation made  by  his  servant  as  to  the  weight  of 
sacks  of  coal  (l>) ;  secus,  if  the  representation 
was  made  by  the  servant  in  the  course  of  his 
employ  (c). 

There  is  a  class  of  oases  where  the  absence  of 
Mens  Rea  does  not  control  the  language  of  a  statute  ■ 
and  that  is  where  the  offence  has  been  committed 
in  ignorance  or  misapprehension  of  the  law,  and  the 
statute  prohibiting  the  act  does  not  expressly  make 
malice  or  wilfulness  or  other  intent  an  essential 
element  of  the  offence  (</).  For  instance,  though  a 
person  in  possession  of  naval  stores  is  not  liable  to 
(a)  35  &  36  Viot.  o.  94,  s.  17,  repld.  s.  79,  Licensing  (Con- 
Bolidation)  Act,  1910 ;  Somenet  v.  Hart,  53  L.  J.  M.  C.  77.  Ta. 
Mattey  v.  Xarrie,  63  L.  J.  M.  C.  185. 

(k)  52  &  53  Vict.  c.  21,  9.  29  (2) ;  BoberU  v.  Wocdward,  59 
L.  J.  M.  C.  129, 

(c)  Baker  v.  Herd,  58  J.  P.  413. 

(d)  r.  Ellis  V.  Kellg,  30  L.  .1.  M.  C.  35;  D,miel   v.  J,m,>, 
2  C.  P.  D.  351 ;  Hnnter  v.  Clare,  [1899]  1  Q.  B.  G35. 
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conviction  unless  he  knows  that  they  bear  the 
Govei^ment  mark,  he  would  not  escape  on  the 
ground  that  he  did  not  know  that  fh«  r,l 
of  anoi,  .«    1    J        ,  ^  ^'"^  possession 

unlawfully  hshed  in  a  non-tidal  river,  or  trespassed 

convtf  'V'"^  °^  ^''"^'  '^""I'l  ^-'  escape 
conviction  because  he  honestly  believed  that  tL 
public  was  entitled  to  fish  or  shoot  there  («)  •  such 
a  right  not  being  known  to  the  law.  An  apprentice 
who  absented  himself  from  his  master's  serve 

thatt  it:  ''^ ''''''  ''"''"^^'^--^  ^y  p-^S 

eli  f  f  undeT  "  t  '\'  '"""*  '^°"^^  -— 
belief    founded  on  his  lawyer's  advice,  that  his 

indentures  were  void  and  thai-  1,0  „ 
at  lihfirf,,  f    1    ^wa.  ana  that  he  was  consequently 
at  aberty  to  leave  his  service  (/,\      q^  „  „  t 
who  persists  in  placing  his  clV:^- theremtrf 
It  T'  TT?' '''''  ''^^8  requested  to  remove 

fasil.  '  ■:^^  '"'  ""^'^""^  *-«P-«-g  and 
refusing  to  quit,"  though  he  was  under  the  per- 
suasion, which  was  unfounded,  that  there  existed 
a  legal  right  to  place  his  vehicle  there  («). 

^  J_M.  C.  207,  ffaryrea...  v.  Diddam.  44  L.  J.  M   0    178 
^<.tt.«  v^  ^„y„.  Id.  164;  P^arce  v.  &„,e*.r,  9  Q  B  D  Z' 
J'a.  7*e  Ohar^oU^,,  1  Dod.  387 

(t)  4  Geo  IV.  0.  34.  s.  3  ;    Copper  v.  «,„««.,,  31  L  J  M  C 
138,  overruling  Bider  v.  W«>d,  29  L.  J.  M.  C   1      Fi.    IT'l/ « 
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It  is  necessary,  as  regards  Mi-um  Rm,  uot  to  con- 
found a  guilty  mind  in  the  legal  sense  of  the 
expression,  with  a  guilty  conscience,  for  an  intention 
to  do  an  act  prohibited  by  the  penal  provisions  of 
a  statute  constitutes  men.i  vea.  On  the  other  hand, 
the  absence  of  mi'im  rea  really  consists  in  an  honest 
and  reasonable  belief  in  the  existence  of  facts  which, 
if  true,  would  make  the  act  innocent  (a).  A  statute 
which  prohibited  an  act  would  be  violated,  though 
the  act  were  done  without  evil  intention,  or  even 
under  the  influende  of  a  good  motive.  Thus,  in 
order  to  constitute  the  offence  of  applying  a  false 
trade  description  to  goods  with  intent  to  defraud, 
within  the  meaning  of  the  Merchandise  Marks  Act, 
1887,  s.  2  (1),  it  is  not  necessary  that  there  should 
be  any  fraud,  in  the  sense  of  intent  to  supply  a 
worthless  or  inferior  article,  but  it  is  suflScient  that 
an  article  is  intended  to  be  supphed  of  a  different 
description  from  that  which  the  customer  intends 
to  purchase,  and  believes  he  is  purchasing  (A).  So 
a  man  who  sells  an  obscene  publication,  is  subject 
to  the  penalty  imposed  on  that  act  by  20  &  21  Vict. 
c.  83,  although  his  object  was  not  to  deprave  the 
mind  of  the  reader,  but  to  expose  the  tenets  of  a 

(o)  Shmai  v.  De  Buljen,  sup.  p.  159;  Bank  of  N.  S.  Wales  v. 
Piper,  [1897]  A.  C.  383. 

(h)  50  &  51  Vict.  c.  28 ;  Stare)  v.  Chiluorth  Gmfowder  Co., 
59  L.  J.  M.  C.  13 ;  Wood  v.  Burget>.  59  L.  J.  M.  C.  11 ;  Kirsheii- 
loim  V.  Salvmn  &  Oluckttein,  67  L.  J.  Q.  B.  601. 


religious  sect  (a)    'n,c  .      ^ 

general  insJclioit         T  "'  '  '""'^  '^^°'  "''d^' 

of  the  crime  fA^^f  ^      .      ^""^y-  ^°"'d  be  guilty 

-^er  theTc^ ;:  IrzifT  '-r'-'  '°^«^' 

best  advantage  M  A  'T^^  '"'P'"^^'  *°  *he 
«"ffered  a  weigLL  ta'i  ^^  "°'^P''''y  ^^'«'b  bad 
continue  out  of  1,7/0  "%'"  '''  ^"'''^^'^^  *« 
indicated  more  than  th«^'  '  "'^''''  '°  *^'*  '* 
fell  within  the  enaoLV'?'  ^'^^^''  ^^«  bald  to 

forheingfonnd  i:;tetio:  r/  "^'7'  '  ^^^^'*^ 
incorrect  or  other^s  „2«^  ^  f.r'^'^'"^  "'^'''''^^ 
bad  orders  to  makTa  dJa,  '  ''*'^°"^^  "«  ««-ants 
Jben  using  it  (.^  So  un  ^Tl/^i^''^^^*''' 
Act,  1883,  which  enacts  th^K  '  ^'"^^''"Ptcy 

bankrupt  obtains  cred  to  th^'r^'"""^^^^'^ 
"Pwards  from  any  per  on  wS  '!  *  °'  ^'°  ^""^ 
person  that  he  fsC  und    I   "'  ""'"^'^^  such 

*)   VaUejo  V.  ^i,.,,,_  ,  (,^^^  ^^'^  »■  D-  203. 

'^■'■■°*'"'».i:i894]2Q.B.176. 
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the  operative  verb  of  a  prescribed  offence,  iu  a  case 
not  covered  by  authority,  it  is  not  unusual  to  see 
whether  that  verb  is  controlled  by  such  a  word  as 
"  knowingly  " ;  if  it  is,  the  doctrine  of  Mens  Rea 
applies,  but  if  it  is  not,  the  leaning  is  to  exclude 
that  doctrine. 


i 


Sometimes,  to  keep  the  Act  within  the  limits  of 
its  object,  and  not  to  disturb  the  existing  law 
beyond  what  the  ^bject  requires,  it  is  construed  as 
operative  between  certain  persons,  or  under  cer- 
tain states  of  facts,  or  for  certain  purposes  only, 
though  the  language  expresses  no  such  circum- 
scription of  the  field  of  its  operation  {a).  The  Act 
of  1854,  for  instance,  which  required,  among  other 
things,  that  when  a  Bill  of  Sale  was  made  subject 
to  a  declaration  of  trust,  the  declaration  should  be 
registered  as  well  as  the  bill,  on  pain  of  invalidity 
against  the  assignee  in  the  event  of  execution  or 
bankruptcy,  was  held  to  apply  only  to  declarations 
of  trust  by  the  grantee  for  the  grantor,  bnt  not  to 
trusts  declared  by  the  grantee  in  favour  of  other 
persons ;  the  object  of  the  Act  being  only  to  pro- 
tect creditors  against  sham  bills  of  sale,  and  being 
completely  attained  by  requiring  the  registration 
of  the  first-mentioned  trusts,  while  the  registra- 
tion of  any  others  would  have  been  foreign  to  the 

(a)  For  some  illastratio.<B,  in  addition  to  those  which  immedi- 
ately follow,  see  Chap.  VII,  Sec.  III. 


RESTRICTIONS   OF   OPERATION. 


aTTL°'  v\^°*^">-  «-  13,  Bills  of  Sale 
Act  1882  which  prohibits  the  removal  of  the 
goods  for  five  days  after  seizure,  is  confined  to  he 
protectioa  of  the  person  giving  the  bill,  and  give! 
the  landlord  no  right  to  complain  of  an  ea^hl 
removaK*);  and  s.  3.  11  Geo  II.  o.  19  wh  ch 
gives  to  landlords  a  right  of  action  /A 
HnnWo   *i,„       1         .     °  acuon  to  recover 

double   the  value  of  goods   fraudulently  carried 

goods  of Tr  *:  r'' "  '•^''«^^'  -*'?'-  *" 

goods  of  the  tenant  only,  and  not  to  those  of  a 
Btranger(<.).     So,  the  provision  in  8  &  'fyL 

loiTi:f\T'  '^^''^^  ^"  wagers  null       d 

a  party  toT  '  ""  "f"^''  "  "''^^  p'--'-g 
a  party  to  the  wager  from  suing  to  reoove.     is 

wmm  .   b„t  not  to  prevent  him^rom  sdng  the 

sakehoder  to  recover  his  deposit  before  it  ha! 

been  actually  appropriated  (.),  and  the  Gaming  Act 

1892,  has  not  altered  the  law  in  this  respect  (!) 

(b)  45  &  4« V  .       5f  "■■  ^-  ^""^-  10  B-  B-  324- 
TonU.n.on  v.  C<,«„«„,,,  c„,.,  ^^^^^f   ^^  ^-  l^^" 
1^m.er.al  Slock  Exchange,  No  2   65  L   T  n  «  ^:-/'™'*«»  ^• 
^^W  55.  06  Vict.  0.9;  i*-..  v.  ^.«.,  ^.  s,„,,,  gg  ^  j  ^  ^ 
I.S. 

12 
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So,  the  general  language  of  s.  299,  Merchant 
Shipping  Act,  1854  (repld.  s.  410  (3),  Merchant 
Shipping  Act,  1894),  which  provided  that,  if 
damage  should  arise  to  person  or  property  from 
non-observance  of  the  sailing  rules,  it  should 
be  considered  as  the  "  wilful  default  "  of  the  per- 
son in  charge  of  the  deck  j.t  the  time,  was  con- 
fined, by  a  due  regard  to  the  object  in  view,  to  the 
regulation  of  the  rights  of  the  owners  ot  ships  in 
cases  of  collision,  knd.  was  therefore  held  not  to 
affect  the  relations  between  the  master  and  his 
owners,  so  as  to  make  the  former  guilty  of  bar- 
ratry, which  would  have  been  altogether  foreign 
to  the  scope  of  the  Act  (a).  The  16  &  17  Vict. 
c.  30,  which,  after  reciting  that  it  was  expedient 
to  make  provision  for  preventing  the  vexatious 
removal  of  indictments  into  the  Queen's  Bench, 
enacted  that  whenever  a  certiorari  to  remove  one 
should  be  awarded  at  the  instance  of  the  prose- 
cutor, he  should  enter  into  a  recognizance  to  pay 
the  costs  if  ansuccessfnl,  and  that  if  the  recog- 
nizance was  not  entered  into,  the  indictment 
should  be  tried  in  the  Court  below,  was  held  to 
have  no  application  to  a  prosecutor  who  removed 
an  indictment  against  a  corporate  body  which  was 
unable  to  appear  by  attorney  in  the  inferior  Court. 
In  such  a  case,  the  removal  of  the  indictment  was 

(o)  arill    V.    Oeneral  Iron  Screw  Co.,   35  L.   J.   0.   P.   321, 
37  Id.  205. 
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could  not  appear  r'">  '"'"^  ^''^  ^^^'^dant 
unjust  to  eSnd  tt  '  '"^  "  ^""'"^  ^''^^  been 
beyond  thet:;  XTlirVV.r'  "'^^'^^ 
stowed,  was  only  to  oh!  t  '  °*'  ^''^  P^^^^-ble 
The  words  onL  a^  ,  J''  "  ^^-^ovals  (a), 
enact   that  Jn  certain  °"  ^'''  '^''   ^bU 

"equivalent  to  S  verd LTo^f  '"■  '^'''  '^  *«  "« 
construed  as  not  i^po't  "  a  ,  "th'"*^'  '^'^  '^'^ 
verdict,  e^.ar  the  rLh     5  incidents  of  a 

*bat  it  is  agfi.«?;  tU   7'''r  ''^  ^'"""^ 

able  to  order  or  on  dL^d  f  ""  '  ''^'^'^^^  P-^^- 
dorsed  (though  a  toTrTcJ'''^°'''''"  *°  ^'  ''»- 
authority  to  Lb^ZllLT''''  "  ^"««'«"* 
the  same  way  ]Lit«f     7  ^  *^'  '''"°"'>*.  ^as  in 

to  the  relatTo    Tetren   hf  r*'  "  '''  ^*^  "^'J'-'' 
and  did  not  prevent^  ^  -    '  '""^  ""'""""' 

38  L.  J.  Ex.  90.  ^■•'•M.C.65.     Ta.  Craven  y.  Smith 

W  52  &  53  Vict,  c.  49,  88.14  16-    7)    ,• 
B-'rding.   60  L.  J.  n    3     „*'.„',  f'"-'"V'<'»    Wagon   Co.  v. 

W  <Ven  V.  Senae.  43  L.  J.  C  P  2sq     t 
Exchange  Act,  1882,  45  &  46  Vict.  0.  61  '       """^  ''  ^°'  ®''"'  °' 
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On  the  same  principle,  s.  3,  Track  Act,  1831, 
which  provides  that  the  entire  amount  of  wages 
earned  hy  any  artificer  shall  be  actually  paid  to 
him  in  the  current  coiu  of  the  realm,  does  not 
prohibit  a  deduction  from  the  wages  of  a  debt  due 
from  the  workman  to  his  employer  (a).  Sec.  16, 
Companies  Clauses  Consolidation  Act,  1846,  which 
provides  that  no  shareholder  shall  be  entitled  to 
transfer  any  share  ^fter  a  call,  until  he  has  paid 
up  all  calls  due  on  all  his  shares,  is  only  a  protec- 
tion to  the  company,  giving  it  a  lien  or  charge 
upon  the  shares ;  but  it  does  not  affect  the  validity 
of  a  transfer  as  regards  the  creditors  of  the  com- 
pany, if  the  company  has  assented  to  it  (A).  So, 
it  has  been  held  that  the  provisions  of  a  Eailway 
Act  which  placed  the  management  of  the  com- 
pany's affairs  in  the  handn  of  a  certain  number  of 
directors,  were  intended  for  the  protection  of  the 
shareholders  merely,  and  that  it  was  not  open  to  a 
stranger  to  object  that  they  had  not  been  complied 
with(c).  Sec.  153,  Companies  Act,  1862  (repld. 
s.  205,  Companies  (Consolidation)  Act,  1908), 
which  declares  "  void  "  every  transfer  of  shares  in 

(o)  1  &  2  Wm.  IV.  0.  37  ;  WilUatiu  v.  North's  Navigation 
Collieriet,  75  L.  J.  K.  B.  334;  Cp.  Keatet  v.  Lewit  Metihyr 
Collieries,  79  L.  J.  K.  B.  722. 

(h)  Exp.  Littledale,  43  L.  J.  Ch.  529. 

(c)  Thama  Haven  Co.  v.  Bote,  4  M.  &  Gr.  552,  uhc.  was 
criticised  in  lie  Alma  Spinning  Co.,  50  L.  J.  Ch.  171. 
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company  so  8it«at«^   f  ^       '^"^  **'"®''  '«»  "» 

interest  of    h«  K    ^^''^^P^^y  ^^g^t  disclaim  any 

disoir^ed  was  totl'*'  "f  *'^'  ^^«  ^^P-'^ 
dav  of  +i,„  T  o  ^*®'°^'^  surrendered  on  the 

tt  I  e/  :?  t  tS  r  '-''  ''  '^  '"^^ 
bankruptcy  from  ,iaS?r'/°'  ''''  *'"«'««  ''^ 
rightsaLLSes^fi//  "°.*  '°  ''^«''*  *^« 

or  underlessee  J  Sec  38  c" ''"'  °"«'''^^  ^-«- 
^reold  8  PI  r.  '  ^"^Panies  Act,  1867 

all  oontSe^ea  Srr'"  ^'''"  ^^^^^'^^ 
its  promoters.  beC  h tisl*';,  r""^^  °^  ''^ 
and  declares   fiv»,„  '^®  Prospectus, 

moters  and  directors  ^i.     i  ^  *''®  P™" 

W  OAa|«„<.„  V.  Shepherd,  36  L.  J.  C  P  113 
«  *  47  Vict,  c  52  •  %„  J,  """l/'  ®^'  ^^'''^P'ey  Act,  1883, 
L.  J.  Ch.  842.  '       '"  ''■   ^-  ^   "^^  I-  Dock  Co..  53 
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it  was  limited  in  conBtrnotiou  to  the  object  of  the 
Act,  which  wag  the  protection  of  shareholders.  It 
was  held,  therefore,  to  include  only  such  contracts 
as  were  calculated  to  influence  persons  in  applying 
for  shares  (a) ;  but  not  to  create  any  duty  towards 
bondholders  (*). 

So,  the  Stamp  Acts,  which  enacted  that  un- 
stamped documents  should  not  be  pleaded  or  given 
in  evidence,  or  be  dvailable  in  law  or  equity,  were 
held  to  mean  only  that  such  documents  should  be 
unavailable  for  the  purpose  of  recovering  any  debt 
or  property ;  but  not  to  extend  to  cases  where  the 
validity  of  the  document  was  impugned  on  the 
ground  of  fraud  or  illegality  (c).  So,  s.  7,  30  Vict, 
c.  23,  which  invalidates  all  contracts  of  sea  assur- 
ance unless  expressed  in  a  policy,  and  (s.  0) 
prohibits  pleading  or  giving  in  evidence  any  policy 
which  is  not  stamped,  does  not  prevent  the  admis- 
sion of  the  slip  in  evidence,  on  a  collateral  question 
of  fraud  or  misrepresentation  (rf). 

In  the  same  spirit,  f  9  operation  of  7  Anne, 
c.  12,  which,  with  the  view  of  securing  the 
inviolability  accorded  to  ambassadors  by  the  law 

(a)  TaycroM  v.  Qrant,  46  L.  J.  C.  P.  636. 

(6)  ContU  T.  Hay,  42  L.  J.  C.  P.  136. 

(c)  B.  V.  Haahtttorth,  1 T.  B.  450 ;  R  v.  Oompertt,  9  Q.  B.  824 ; 
Pont/ord  v.  Walfon,  h.  E.  3  C.  P.  167.  Cp.  B.  v.  Overton,  2a 
L.  J.  M.  C.  29;  Birchall  v.  Bullough,  65  L.  J.  Q.  B.  252. 

(<J)  lonidei  v.  The  Pacific  Inturance  Co.,  41  L.  J.  Q.  B.  190. 
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not  to  extend  bJyond  what  2h?H  ''°'^'  """  ^'^^ 
the  protection  of  the  «„l  ^  ?  '  "'""""''y  ^°' 
the  ambassador  aid  w  V  ''''''"'^'■'"«'°''  "^ 
who  rented  a  honi  T**"'  ^"  ««'^«nt. 

house  was  not  neoessarv  L  t»,  "'"'''  " 

♦nerely;  and  to  ex  !nT  It  "^'^*  "^^^-^^nce 

to  such  a  case  wou  d  J  ^^^^P^'""""  of  the  Act 
^orei«n  to  r:co7L^-^-;o  cover  ground 

Ca)  Jfovelh  V.  T«j,ood,  25  B.  B.  607. 
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SECTION    I. — C0N8TBUCTI0N    TO   PBEVENT   EVASION. 

"I  NBVEB  understood  what  is  meant  by  an 
'  evasion  '  of  an  Act  of  Parliament ;  either  you 
are  within  the  Act  of  Parliament  or  not.  If  you 
are  not  within  it  you  have  a  right  to  avoid  it, 
to  keep  out  of  the  prohibition ;  if  you  are  within 
it,  say  so,  and  then  the  course  is  clear  "  (a).  But 
that  is  a  dictum  of  a  purist  in  language.  When 
not  so  exact  as  he  we,  in  law  courts  and  in 
statutes,  as  well  as  in  ordinary  life,  use  the  phrase 
"evasion"  of  a  statute  as  really  connoting  an 
attempt  to  evade  it. 

"Everybody  agrees  that  'evade'  is  capable  of 
being  used  in  two  senses;  (1)  which  suggests 
underhand  dealing,  (2)  which  means  nothing  more 
than  the  intentional  avoidance  of  something  dis- 
agreeable "  (6). 

As  regards  the  first  of  those  senses,  it  does  not 
really  involve  a  question  of  verbal  construction  at 
aU,   It  is  simply  a  fraud, — it  is  an  attempt  to  pass 

(o)  Per  Lord  Oranworth  L.C.,  Edaardi  v.  Hall,  25  L.  J.  Ch. 
84.     Tf.  inf.  p.  195. 

(h)  Sirntan  v.  Registrar  of  Probates,  69  L.  .1.  P.  C.  56. 
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^^^^"'".f-  *^'''«'' '"'"''''  '"'"^'y  "P'^-^^t*  it«eJf 

may  be  used  for  the  purpose  of  helping  to  produce 
he  .lluB,on,but  it  is  rarely  that  the  meaning  of 
such  words  W.11  be  in  question;  the  question  will 
C„'„H  ""  '""T"  ^«'"K  attempted?  If  so,  the 
Court  will  make  short  work  of  it.  But  if  the 
second  mode  of  so-called  evading  a  statute  be 
under  consideration,  then  it  will  generally  be 
examined  carefully  though  not  affectionately/and 

cussed  as  an  <■  evasion,"  or  as  blameworthy,  for 

nohin  '."i'*  "'"  •'^  P'"^^'^  '»  have  done 
nothing  outside  1  is  right.    In  each  case  it  may 

^  said  that  there  wa.  an  attempt  at  evasion  ;  but 
the  attitude  of  the  Court  towards  the  one  wiU 
be  very  different  from  that  as  regards  the  other. 

It  18  the  duty  of  the  judge  to  make  such  con- 
struction as  shall  suppress  aU  untruthful  evasions 
for  the  oontmuance  of  the  mischief  (a).  To  carrv 
out  effectually  the  object  of  a  statute,  i  ZIZ 
be  so  construed  as  to  defeat  all  attempts  to  do 

i?/  f  .V''  ^'°^^'''^  °'  enjoined  (A).    /. 

"J^^.cjrcnmrnuic);  and  a  statute  is  understood 
(1)  Magdalen  CoUeye  Ca,t,  11  Bep  71b 
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as    extending   to    all   such    circumventions,   and 
rendering  them  unavailing.      Qumulo  aliquid  pro- 
hibetur,  prohibetur  H  omne,  per  quod  devenitur  ad 
illud  (a).    "When  the  acts  of  the  parties  are  adopted 
for  the  purpose  of  effecting  a  thing  which  is  pro- 
hibited, and  the  thing  prohibited  is  in  consequence 
effected,  the  parties  have  done  that  which  they 
have  purposely  caused,   though   they  may  have 
done  it  indirectly  (A).     When  the  thing  done  is 
substantially  that  which  was  prohibited,  it  falls 
within  the  Act,  simply  because,  according  to  the 
true  construction  of  the  statute,  it  is  the  thing 
thereby  prohibited  (c).    Whenever  Courts  see  such 
attempts  at  concealment,  "  they  -brush  away  the 
cobweb  varnish,"  and  show  the  transaction  in  its 
true  light  (rf).     They  see  things  as  ordinary  men 
do  (e),  and  so  see  through  them.    Whatever  might 
be  the  form  or  colour  of  the  transaction,  the  law 
looks  to  the  substance  (/).    For  this  purpose  the 
Courts  go  behind  the  documents  and  formalities, 
and  inquire  into  the  real  facts.     They  may,  and 
therefore  must,  inquire  into  the  real  nature  of  that 

(o)  2  Inst.  48. 

(6)  Per  Blackburn  J.,  Jeffriet  v.  Alexatukr,  31  L.  .1.  Ch.  14. 
(c)  Per  Lord  Cranworth  L.C.,  Philpoit  v.  St.  George;  Hos- 
pital, 6  H.  h.  Cas.  338. 

(rf)  Per  Wilmot  C..I.,  ColUni  v.  Blmtem,  2  Wils.  349. 

(e)  Per  Lord  Brougham,  Warner  v.  Armtrong,  3  Myl.  &  K.  45. 

(/)  Per  Lord  Tenterden,  So/or(e  v.  Melville,  1  Man.  &  By.  204. 
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Which  was  done.  An  Act  is  not  to  be  evaded  by 
putting  forward  documents  which  give  a  false 
J  :"P'7  of  the  H>atter(a).    In  alfsuch  cases, 

hanV.""  r.  '  "'''^"'  '^'  P'''"''"'"  transaction 
than  the  statute  which  is  the  subject  of  construc- 

Wn  0    the    aw  by  means  of  the  disguise  under 
which  Its  real  character  is  masked. 

Thus  when  either  of  the  Acts  ag,  inst  Usury  (A) 
was  ,n  force,  it  was  said  that  if  the  contract  really 

could';  Tm°'''  "'  "'"''^y'  *^«  -'  °f  -a" 
could  not  find  a  shift  to  take  it  out  of  the  Act  (,) ; 

a  lease  (^),  or  an  agency(A),  or  a  partnership  ( i), 

I-.?q\'S""'  ''  ''■  '•  ""■  ^-  '''■'  ""■"'"  ^'-  ^"  «« 

(*)  For  a  list  of  them,  F.  17  &  is  V  p  Qn     k       u-  ,     . 
they  were  all  repealed.  ' '  *  ^^  ^- «•  ^C-by  wh.ch  Act 

in)  Bedo  V.  Sanderion,  Cro    Jap    440 .    r   , 

(*)  flam,  V.  Bo,(o„,  2  Camp.  348. 
(0  Bnrferiy  v.  6r,/p,-„,  fl  jfoo.  571. 
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when  in  reality  usurious  loans,  were  held  to  fall 
within  the  Act.  So,  if  a  contract  be  a  wager 
in  substance,  no  matter  how  the  end  is  brought 
about,  it  would  be  void,  though  the  object  were 
concealed  in  the  form  given  to  the  transaction  (a). 
And  whether  a  document  ought  to  be  registered 
under  the  Bills  of  Sale  Acts  is  not  concluded  by 
its  terms  or  form,  but  depends  on  the  evidence  as 
to  the  real  nature  of  the  transactiou,  as  to  the 
real  intention  of  the  parties.  Thus,  if  A  be  the 
-ical  owner  of  goods,  and  B  the  pretended  owner, 
and  B  by  a  document  purports  to  let  the  goods 
to  A  with  liberty  to  B  in  a  certain  event  to  seize, 
this  may  be  construed  as  a  license  by  A,  the  real 
owner,  to  B.  If  it  be  found  as  a  fact  that  it  was 
so  given,  then  however  absolute  in  form  the  docu- 
ment may  be,  it  comes  within  the  operation  of  the 
Act ;  and  if  it  be  not  registered,  it  is  void  (h).  An 
Act  which  prohibited  under  a  penalty  the  perform- 

(o)  Orizeuood  v.  Blane,  11  C.  B.  538.  Cp.  Exp.  Phillijii,  30 
L.  J.  Bkcy.  1 ;  per  WUde  B.,  Jeffriei  v.  Alexander,  8  H.  L.  Cas. 
594 ;  Thacker  v.  Bardp,  i  Q.  B.  D.  686 ;  Sv.  Sead  v.  Anderson,  52 
L.  J.  Q.  B.  219 ;  83  Id.  532 ;  Caminada  v.  Hallon,  60  L.  J.  M.  C. 
116,  with  which  Cp.  R  v.  Stoddart,  70  L.  J.  K.  B.  189 ;  Vn. 
Hgame  v.  Stuart  King,  77  L.  J.  K.  B.  794;  Be  Deerhinl,  (iO 
L.  J.  Q.  B.  411.  As  to  evasion  of  Truck  Acts,  Gould  v.  Haynes, 
59  L.  J.  M.  0.  9.     V.  Higginton  v.  Simpum,  46  L.  J.  C.  P.  19^. 

(i.)  41  &  42  Viot.  0.  31,  8.  4;  45  &  46  Vict.  e.  43,  as.  3,  <l; 
Beckett  v.  Tower  Aetett  Co.,  60  L.  J.  Q.  B.  493 ;  JWoa«  v.  Pejiper, 
74  L.  .7.  K.  B.  452. 
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ance  of  plays  without  license,  would  extend  to  a 
performance  where  the  actors  did  not  come  on  the 
stage,  but  acted  in  a  chamber  below  it,  and  their 
figures  were  reflected  by  mirrors  so  as  to  appear 
to  the  spectators  to  be  on  the  stage  (a)      Sec  2 
Libel  Act,   1843,  which  requires,   under  certain 
circumstances,  the  insertion  of  a  full  apolo<nr  in 
a  newspaper  for  a  libel,  would  not  be  complied 
with,  if  the  apology,  however  suitable  in  i^i  terms 
was  printed  in  such  type  or  in  such  a  part  of  the 
paper  as  would  be  likely  to  escape  the  attention 
of  ordinary  rer.ders  (h).     An  assignment  of  lease- 
holds to  a  trustee  with  the  object  of  protecting 
the  mortgagee  of  them  from  liability  to  the  cove- 
nants, after  the  trustee  in  bankruptcy  had  dis- 
claimed, was  treated  as  an  attempt  to  evade  the 
Bankruptcy  Act,  1883,  and  was  a  sham  and  there- 
ore  void(c).     The  Act  of  l8o4  which  required 
the  registration  of  bills  of  sale  of  personal  chattels 
was  held  to  extend  to  agreements  for  a  bill  of  sale 
constituting    an    equitable   assignment  (rf).    And 

(6)  6  &  7  Vict.  0.  96;  Lafone  v.  Smilh,  28  L  J  Ex  33 

W  46  &  47  Vict.  c.  52,  s.  55  (6) ;  Re  S,nM,  59  L.  J.  Q  B  554 

42  L.  J^Bank.68;  Edward,^.  Ed^arA,,  45  L.  J.  Ch.  391 ;  Br«„/„„ 
^■^GnffiO.  46  L.  J.  C,  P.  408;  E.p.  Od.U,  48  L.  J.  Ba;k  1  t 
M>«>n^:  Day,  31  L.  .T.  Ex.  105  ;  Ii,jerUy  v.  Pre.o>l.  L.  E  6  C  p' 
U4;  Marten  v.  afe„rf„,„,  50  L.  J.  Q.  B.  536;   Woodgah  v' 
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where  the  grantor  of  a  bill  of  sale  of  furniture 
remained  in  possession  as  the  servant  of  the 
grantee,  with  leave  to  use  the  furniture  as  part  of 
his  salary,  it  was  held  that  the  grantee  was  not 
in  possession  by  his  servant,  but  that  the  grantor 
was  in  possession  within  the  meaning,  for  the  case 
was  within  the  mischief,  of  the  Act  (a).  The  Acts 
which  protected  the  monopoly  of  the  Bank  of 
England  by  prohibiting  bodies  of  more  than  six 
persons  "to  borrow,  owe,  or  take  up  money  on 
their  bills  or  notes,  payable  at  less  than  six  months 
from  the  borrowing,"  were  construed  to  make  it 
i'legal  for  such  a  body  of  bankers  to  accept  a 
customer's  bill  at  less  than  six  months :  for  the 
effect  of  such  a  transaction  would  admit  of  com- 
petition with  the  Bank  of  England  by  the  issue 
of  bills  and  notes  (6).  And  they  were  also  held 
to  prohibit  a  joint  stock  bank  from  engaging  with 
a  foreign  bank  that  their  manager,  who  was  not 
a  partner,  should  accept  the  bills  of  the  foreign 
bank,  and  that  they  should  provide  funds  for  their 
payment  («).  All  such  transactions  were  held  to 
come  more  or  less  directly  within  the  prohibition 

Godfreii,  5  Ex.  D.  24 ;  Be  Waiton,  59  L.  J.  Q.  B.  394 ;  Maddl 
V.  jR< „/,i»,  sup.  p.  187;  Cochrane  v.  Matlhem,  10  Ch.  D.  80  n. 

(o)  Pirkard  v.  Marriage,  45  L.  J.  Ex.  594 ;  Exp.  Lewie,  L.  K. 
6  Ch.  626.     r/.  Slallard  v.  Marh,  3  Q.  B.  D.  412. 

{b)  Bank  of  England  v.  Andereon,  1  L.  J.  Ch.  265. 

(c)  Booth  V.  Bank  of  England,  7  01.  &  F.  509 ;  Exp.  Bandleeon, 
1  Mont.  &  M'Arth.  86. 
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to  "owe,  borrow,  or  take  up  money  ou  bills  or 
notes  "  (a). 

A  tenant  who  coveuautod  not  to  assign  his 
lease  without  his  landlord's  license,  would  be  held 
to  have  broken  his  covenant  by  Riving  a  warrant 
of  attorney  to  confess  judgment,  if  ho  gave  it  for 
the  express  purpose  of  enabling  the  judgment 
creditor  to  take  the  lease  in  execution  ;  for  this 
was,  in  effect  and  intention,  an  assignment  of  the 
lease  (I,).  The  transaction  would  be  unobjectionable 
if  divested  of  the  intent  to  break  the  covenant  («). 
A  similar  warrant  of  attorney,  given  by  an  insolvent 
to  enable  a  favoured  creditor  to  take  his  goods 
in  execution,  would,  in  the  same  way,  be  within 
the  provisions  against  fraudulent  transfers  of 
property  (d). 

The  Charitable  Uses  Act,  1735,  9  Geo.  II.  c.  3G 
which  prohibited  the  disposition  to  a  charity  of 
land,  or  money  to  be  laid  out  in  the  purchase  of 
land,   otherwise   than    by  deed  executed  twelve 
months  before  thi  donor's  death,  to  be  enrolled 

(a)  Va.  <y Connor  v.  Itraihlmir,  20  L.  J.  Ex.  26 
('-)  Doc  y.  Carter,  4  R.  E.  586;  Yh.  Croft  v.  Lmdey,  6  H.  L 
Cas.  739. 

(c)  H.  57.     F.  BilU  V.  Smith,  34  L.  J.  Q.  B.  68. 

(d)  Sharpe  v.  Thova.,  6  Bing.  416;  Croft  v.  £«„.%,  6  H  L 
Cas.  672.     r.  32  &  33  Vict.  c.  71,  s.  92 ;  (repld.  ..  48.  46  &  47 

t'  r'^^^J  f:f-  ''"^'*'  ^^  ^'-  ^-  ^^-  ™-  ^^  «<>«"»«.  56 
Jj-  -i.  y.  a.  196. 
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within  six  months  from  its  execution,  and  to  take 
effect  immediately,  and  without  power  of  revocation 
or  any  reservation  for  the  benefit  of  the  donor,  has 
frequently  been  the  subject  of  such  experiments. 
Thus,  a  bequest  of  money  to  the  committee  of  a 
school,  on  condition  that  they  would  provide  land 
for  a  charitable  purpose,  would  fall  within  the 
Act ;  for  such  a  transaction  differs  but  in  name 
from  a  purchase  of  the  land  and  a  devise  of  it  (a). 
The  testator  did  not,  indeed,  directly  devise  the 
land  ;  but  he  gave  money  in  consideration  of  land 
being  given  to  a  charity,  which  was  substantially 
the  same  thing.  So,  money  bequeathed  to  be  laid 
out  in  building  houses,  where  there  was  no  land 
already  in  mortmain  (6)  to  build  them  on,  would 
have  been  construed  as  an  indirect  instruction 
to  purchase  land  for  the  purpose  (c).  Where  the 
owner  of  land,  with  the  object  of  evading  the 
statutes,  executed  a  deed,  which  he  kept  concealed 
till  his  death,  whereby  he  covenanted  that  he  or 
his  executors  would  pay  to  certain  trustees  for 

(o)  A.-O.  V.  Dtttiei,  9  Ves.  535 ;  Va.  jdgmt.  of  Lord  Cranworth, 
L.C.,  Philpott  V.  St.  George'i  Bogpital,  6  H.  L.  Cas.  349,  also  sup. 
p.  186,  and  inf.  p.  198.  Vh.  Mortmain  and  Charitable  Uses 
Act,  1891. 

(6)  Cp.  Brodie  v.  Chandm,  1  Bro.  0.  C.  444  n. ;  and  Pritchard 
V.  Arbottin,  27  R.  K.  106. 

((•)  .1.-0.  V.  Tijndall,  Ambl.  614 ;  Malher.v.  Seott,  44  B.  B.  2^i»; 
(i'iWe«  V.  Hobian,  41  E.  E.  114. 
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certain  charitable  purposes,  a  large  sum  of  money 

httn7l-"""f  ^  '^^^  '°  "«  raised  ouHf 
is  land    this  was  held  to  fall  within  the  pro 

be  taken  w  ""°"  "''^'^'  ^""«'  -<!  '»>«  l-nd 

«^t':ft;rn?(:;;''^"^^'^^*-°''-^-^^''«^ 

So  a  settlement,  under  the  Poor  Law,  by  rent 
->g  a  tenement,  was  not  obtained  where  the    en  ' 

g^imate  child  was  fraudulently  removed  by  the 
officers  of  the  parish  in  which  she  was  settled  (. 

was  not  the  parish  where  it  was  born,  but  that 
in  which  It  would,  but  for  the  fraudulent  relyaT 
have  been  bom  (d).  Indeed,  it  has  been  held  tit 
where  an  unmarried  woman  was  removed  to  a 
parish  by  order  of  justices,  and  gave  birth  to  a 
hild  there,  and  the  order  was  quashed  on  appeal 

337  "''.  «  L.  J.  Ch.  863.  Cp.BeBoUon,5lh.3.Ch. 

(b)  R.  V.  Woodland,  1  T.  E  261  •  B  v  Tir    . 
180;  B.  V.  5,.  SepMre.  Id  924  '"'""*'""■  '  ^^  ''  ^'^• 

(e)  v.  ij.  V.  Arilty,  4  Doug.  389 

B  "a.  2S-.!:-  ?rr  .*  t  ^  t"  ^"  ^  ^-  -  ^^- ' 

"•  .aii ,  and  U.  V.  i?,mi»jia»,  32  B.  B.  332. 
I.St 
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where  he  ought:  to  have  been,  and  not  where  be 
actually  waij  boru  (a).  Where  a  woman,  after  fail- 
ing to  obtain  a  bastardy  order  where  she  resided, 
removed  to  a  neighbouring  borough  for  the  avowed 
purpose  of  trying  to  get  the  order  there;  it  was 
held  that  the  justices  of  the  borough  had  no  jaris- 
diotion  to  make  it,  under  the  Act  which  gives  such 
authority  to  justices  of  the  place  where  the  woman 
"  resides  "  (6).  It  would  have  been  diflferent  if  she 
had  not  removed  for  the  sole  object  of  getting  into 
another  jurisdiction  (c). 

On  this  general  principle,  the  Courts  have 
repeatedly  refused  to  review  by  Mandamus,  or 
otherwise,  the  proceedings  of  an  inferior  Court,  if 
within  its  jurisdiction,  when  the  writ  of  Certiorari 
has  been  taken  away  ((/).  Where  the  payment  of 
rates  is  made  a  matter  of  personal  qualification, 
the  Act  would  not  be  complied  with  if  they  were 
paid  by  another  person  on  behalf  of  him  who 
claims  the  qualification  (c). 

(o)  Much  Waltham  v.  Peram,  2  Salk.  474 ;  Wetfburg  v.  Coston, 
Id.  532;  B.  v.  Great  SaOeU,  6  M.  &  8.  408. 

(6)  B.  V.  Xyott,  32  L.  J.  M  0.  138;  B.  v.  Allendale,  3  T.  E. 
382,  38S. 

(c)  B.  V.  Hughet,  26  L.  J.  M.  C.  133 ;  Mauey  v.  Burton,  27 
L.  J.  Ex.  101. 

(<f)  R.  V.  TorkMre,  5  B.  &  Ad.  1003,  and  1  A.  &  E.  663 ;  B.  v. 
Eaton,  1  B.  B.  436. 

(e)  B.  V.  Bridgtiorth,  50  R.  B.  334;  Durant  v.  Withen,  43 
L.  J.  0.  P.  113.     But  Cji.  a.  V.  Bridgeuater,  3  T.  E.  660;  B.  v. 
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It  is,  however,  essential  not  to  confound  what  is 
actually  or  virtuaUy  prohibited  or  enjoined  by  the 
language,  with  what  is  really  beyond  the  enacting 
part  though  ,t  njay  be  within  the  policy,  of  thf 
Act,  for  ,t  IS  only  to  the  former  case  that  the 
pnnciple  under  consideration  applies,  and  not  to 
cases  where,  however  manifest  the  object  of  the 
Act  may  be,  the  language  is  not  co-extensive  with 
It.    An  Act  of  Parliament  is  always  subject  to 

rr  T  *'^  rr  =  '•"  ^'^^^  •«  -  <'»"^«''"- 

not  to  do  what  the  Legislature  has  not  really 
probhted  and  it  is  not  evading  an  Act  to  keep 
outside  of  .t  (a).  This  is  strikingly  illustrated  by 
a  case  from  Australia  that  was  recently  before  the 
Pravy  Council  and  in  which  the  very  word  "  evade  " 
came  in  question  (*).    By  s.  27  (South  Australia) 

per  Lord  Selborne,  Macbeth  v.  A.hley,  L.  B  \t   ^^'^^t 

i.  b20,  Ethennglm  v.    WiUon,  46  L.  J    Ch     .fil-    p    j 
L^Ur^io.,  4«  L.  J.  Ch.  317; ' Sn^  v.  L  14  Q   B  r;;! 

(6)  aw  V.  ie«i„w„  „/  p,^    eg  ^ 
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Saooession  Duties  Act,  1893  (which  corresponds 
with  B.  8  (English)  Succession  Duty  Act,  1853), 
property  comprised  in  any  uou-testamentary  dis- 
position, or  representing  any  debt  incurred,  "  with 
intent  to  evade  the  payment "  of  Succession  Duty, 
was  rendered  liable  to  double  duty.  In  the  Colonial 
Court  from  whom  the  appeal  to  the  Privy  Council 
came.  Way,  C.J.,  said  that,  in  that  provision, 
"evade,  means  some  device  or  stratagem,  some 
arrangement,  trust}  or  other  device  (whether  con- 
cealed or  apparent)  by  which  what  is  really  part 
of  the  estate  of  the  deceased  is  made  to  appear  to 
belong  to  somebody  else  in  order  to  escape  pay- 
ment of  Duty."  That  ruling  was  upheld  by  the 
Privy  Council,  and,  accordingly,  it  was  held  that 
a  covenant  by  the  deceased  in  that  case  to  pay 
£200,000  to  his  children  which  conferred  on  them 
a  complete  ownership  of  the  debt,  and  which  (not 
having  been  paid  during  his  life)  diminished  by 
that  amount  his  net  assets  liable  to  Duty  (even 
though  the  covenant  was  a  "disposition  of  pro- 
perty "  within  the  meaning  of  the  Act),  was  not 
entered  into  "with  intent  to  evade"  the  Duty, 
there  being  no  evidence  to  show  that  the  cove- 
nant was  not  a  genuine  transaction,  or  anything 
to  impeach  its  bonajides. 

So,  the  late  Duke  of  Bichmond,  being  minded 
that  his  successors  should  escape  Estate  Duty, 
conceived  the  idea  to  and  did  disentail  and  acquire 
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the  fee  simple  of  certain  estates  iu  Scotland,  and 
procured  a  valuation  of  the  present  duke's  interest 
in  the  estates  which  came  to  i415,000,  and  another 
of  the  present  duke's  son's  interest  which  came  to 
X287,000.    These  sums  with  interest  thereon  were 
charged  on  the  estates  and  were  assigned  by  the 
present  duke  and  his  son  to  trustees  upon  trust  to 
pay  the  income  thereof  to  tb  3  present  duke  for  life 
and  after  his  death  to  his  soi..    No  interest,  how- 
ever, was  paid  on  them,  and  the  late  duke  from  time 
to  time  gave  bonds  for  such  interest  amounting  to 
.£88,314.     When  the  late  duke  died  in  1903,  the 
Inland  Eevenue  claimed  Estate  Duty  in  respect  of 
these  estates;  but  it  was  held  that  none  was  payable, 
because  the  said  sums  and  interest  amounted  in  the 
aggregate  to  more  than  the  value  of  the  said  estates 
that  passed  on  the  death  of  the  late  duke  (a). 

A  hiring  for  a  few  days  less  than  a  year,  though 
avowedly  for  the  purpose  of  preventing  the  servant 
from  acquiring  a  settlement,  was  not  regarded 
as  any  evasion  of  the  Act,  which  gavo  a  settle- 
ment on  a  year's  service  (h).     Where  a  testator 

(«)  A.-G.  V.  Dule  of  BkhmomI,  78  L.  ,T.  K.  B.  1,  in  H.  L 
Id.  998 ;  Lord  Shaw  (one  of  the  two  dissenting  Lords)  said  "I 
.10  not  think  that  the  scheme  was  in  this  case  accomplished 
without  a  contravention  of  the  letter,  as  well  as  a  veiy  plain 
violation  of  the  spirit,  of  the  statute." 

(6)  B.  V.  Utile  Coggahall,  6  M.  &  S.  2G4;  R.  v.  Murileu,  1 
T,  R.  694. 
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after  devising  a  piece  of  land  in  a  certain  hamlet 
in  fee  simple,  directed  that  if  any  person  should, 
within  twelve  months  after  the  testator's  decease, 
at  his  or  her  own  expense,  purchase  and  give  a 
suitable  piece  of  land  for  almshouses,  the  trustees 
of  the  will  should  pay  a  sum  of  money  to  the 
charity  so  instituted,  but  so  that  no  part  should  be 
laid  out  in  the  purchase  of  laud ;  it  was  held  that 
the  bequest  was  valid,  and  did  not  fall  within  the 
Charitable  Uses  Abt,  1735  (a).  And  again,  where 
a  testator  devised  land  to  two  persons  absolutely, 
and  signed  an  unattested  paper  expressing  a  desire, 
with  which  they  were  unacquainted  until  after  his 
death,  that  it  should  be  applied  to  charitable  pur- 
poses, it  was  held  that  the  devise  was  valid,  and 
did  not  fall  within  that  Act;  for  there  was  no 
binding  trust  for  charitable  purposes  (b). 

Although  a  beershop-keeper  who  is  licensed  to 
sell  beer  only  to  be  drunk  off  the  premises,  evades 
the  Act  if  he  sells  beer  to  be  drunk  on  a  bench 
which  he  provides  for  his  customers  close  to  his 
shop,  the  intention  making  it,  virtually,  a  sale  for 
consumption  on   the  premises  (r) ;   a  mere  sale 

(a)  PhilpoU  V.  St.  Oeorge'i  Botpilal,  6  H.  L.  Caa.  338,  sup 
p.  192;  DenI  v.  AUcro/t,  30  Beav.  335;  Ta.  Edwardt  v.  Hall,  25 
L.  J.  Ch.  82. 

(6)  WallgrttM  v.  TeiU,  35  L.  3.  Ch.  241. 

(c)  Crom  V.  WatU,  32  L.  J.  M.  C.  73.  Fo.  Brigim  v.  Hfighet, 
1  Q.  B.  D.  330. 


WSKTRir.TIO!*  AflAINHT  RVAMON.  I99 

through  a  window,  to  a  person  who  stood  on  the 
road  outside,  would  not  be  an  evasion,  tl,-  ■  >,  the 
buyer  dranlt  the  beer  immediately  on  reccu  ,r,    nta) 
A  Uoensee  is  not  authorised  to  sell  li  ,,.-„     ..rin- 
prohibited  hours  for  consumption  off  t'  «  ,,.o..njc8' 
by  B.  10,  Licensing  Act,  1874  (ropl.l    „    '!i  (3/ 
Licensing  (Consolidation)  Act,  1910,,  uhic.  ulcw- 
the  sale  of  liquor  at  any  time  to  /jvi^t  /Ui-  v-nnX- 
lers,  by  a  person  licensed  to  sell  liq.ioi  <„•  th. 
premises(A).     The  occupier  of  a  field   ;i„:    n,ng 
a  turnpike   does   not  evade,  though   he   avoids 
payment  of  toll,  by  making  a  semicircular  road 
between  two  gaps   in  his  hedge,   one  on  each 
side  of  the  toll  bar,  and  driving  by  it  instead  of 
along  that  part  of  the  highway  which  forms  its 
chord  (c).    Nor  does  a  shipowner  evade  harbour 
dues  charged  on  goods  landed  in  it,  by  landing 
his  goods  a  few  yards  outside  the  boundary  of 
the  harbour  (d). 

An  enactment  which  imposed  a  duty  on  legacies, 
did  not  extend  to  a  gift  to  take  effect  on  the  donor's 
death,  made  by  a  deed  which  contained  a  power  of 

(o)  Deal  V.  Schofiekl.  37  L.  J.  M.  0.  15;  but  .em6fe  that  case 
■8  nulUfied  by  b.  66  (1),  Licansing  (Consolidation)  Act,  1910. 

(6)  37  &  38  Viot.  o.  49;  Mmnlijleld  v.  Ward.  66  L  ,1  OB 
246.  ■  •^■^. 

(c)  Harding  V.  Headington,  43  L.  .T.  M.  C,  59;  Veilch  v  Exehr 
27  L.  J.  M.  C.  116.  ■r.wau, 

[d)  Wilton  V.  Bolertfon,  24  L.  J.  Q.  B.  185. 
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revoking  the  gift ;  though  such  a  gift  had  all  the 
essential  incidents  of  a  legacy  (a).  A  statute  which 
imposes  a  tax,  indeed,  is  always  construed  strictly ; 
but  this  decision  shows  that  if  the  law  closes  only 
one  of  two  doors,  it  is  no  evasion  of  it  to  use 
the  other,  which  it  has  left  open.  So,  s.  87, 
Bankruptcy  Act,  1869,  which  provided  that  the 
sheriff  should  retain  for  fourteen  days  the  pro- 
ceeds of  goods  sol^  in  execution  when  exceeding 
£50,  and,  if  he  received  notice  of  the  debtor's 
bankruptcy,  should  pay  them  to  the  trustee  in 
bankruptcy,  did  not  prevent  a  craditor  for  more 
than  £50  from  signing  judgment  for  less  than  that 
amount,  though  he  did  so  avowedly  to  escape  from 
the  operation  of  the  Act  (b).  An  agreement  that 
the  rent  of  demised  premises  should  be  reduced 
when  and  as  soon  as  the  income  tax  was  abolished, 
was  held  not  to  fall-  within  the  prohibition  in  the 
Income  Tax  Act,  1842,  of  all  contracts  binding 
<;he  tenant  to  pay  the  income  tax  without  deducting 
it  from  his  rent  (c).     But  a  contract  by  a  tenant 

(o)  I'ompton  V.  Browne,  3  M.  &  K.  32.  V.,  however,  44  &  4.5 
Vict.  0.  12,  9.  38,  and  52  &  53  Vict.  c.  7,  s.  11. 

(6)  Exp.  Beya,  46  L.  J.  Bank.  122.  Y.  Exp.  Ablott,  50  L.  J. 
Ch.  80,  Sv.  8. 11  (2),  Bankruptcy  Act,  1890  (.'iS  &  54  Vict.  o.  71), 
which  differs  somewhat  from  the  corresponding  section  of  the 
Act  of  1869. 

(i)  ColbroH  V.  Tratem,  31  L.  J.  C.  P.  257 ;  Dntiei  v.  Fillon,  90 
B.  E.  885. 
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to  reimburse  his  landlord  the  amount  paid   in 
1171^1  u'^'  rent-charge  has  been  heW  to  be 
prohibited  by  the  Tithe  Act,  1691(a).    A  railway 
company,  prevented  from  raising  money  by  loan 
-y  yet  procure  money  by  a  sal  of  a'porti  n "i 
It     rolhng  stock  for  the  sum  which  it  requires 
retaining  the  stock  by  hiring  it  for  a  term,  on' 
payment  of    an  annual    sum  which  repays  the 
purchase-money  with  interest  (/,). 

A  warrant  of  attorney  which  authorised  the  issue 
of  a  writ  of  sequestration  on  a  rectory  as  often  as 
an  annuity  gr,,te,  by  the  incumbent  was  in  arrear, 
would  be  invahd;  for  this  would  amount  to  J 
barging  of  a  benefice  to  pay  the  annuity,  contrary 
Irn  "•    '^''^-     ^"'  "''^'«  '^^  ---ant  of 

;  vm2  T"^'"   *°   '^   "^^'^'y  '°   ---e   «- 
payment  of  an  annuity  mentioned  in  a  bond  which 

had  been  given  for  its  payment,  the  Court  refused 

to  set  aside  th.  judgment   entered   up  on  the 

w  rrant  as  it  was  not  a  charging  of  the  benefice; 

of  the  parties  was.  that  the  judgment  should  enable 
t  annm  ant  to  obtain  a  sequestration  of  the 
fe.autors  hving,  ,f  the  annuity  should  fall  into 

K.R531.*  "■'  """'•  "■  '■  '■  '  m-  ^'"""-  V.  Pike,  [1904]  1 
S  Sf "  vf  ■"'  '^''""'  ^-  '■  *"*"■  21  Ch.  D.  309. 
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arrear  (a).  The  Act  which  required  that  all  bills 
of  sale  of  personal  chattels  should  be  registered 
within  21  days  from  execution,  on  pain  of  being 
void  against  creditors,  was  held  not  to  invalidate 
an  arrangement  by  which  a  fresh  bill  of  sale  was 
to  be  given  every  21  days,  and  none  were  uO  be 
registered  until  the  debtor  got  into  difficulties. 
Although  such  an  arrangement  was  considered  to 
be  detrimental  to.  the  interests  of  the  revenue,  and 
to  be  calculated  to  defeat  and  delay  creditors,  and 
so  was  contrary  to  the  general  policy  of  the  Act, 
since  it  left  the  debtor  apparently  the  owner  of 
property  which  he  had  transferred;  it  was  held 
not  to  be  prohibited  by  its  language,  and  the  latt 
bill  of  sale,  which  was  duly  registered,  was  held 
valid  against  an  execution  creditor  (6). 

It  has  been  found  necessary  to  suffer  an  evasion 
or  breach  of  an  Act,  vhere  intolerable  inconvenience 
would  otherwise  result.  Though  s.  17,  33  &  34 
Vict.  c.  97,  enacted  that  no  document  which  is  not 
properly  stamped  should  be  receivable  in  evidence, 
and  (s.  54)  that  a  person  who  received  a  bill  of 

(a)  Colehrook  v.  Layton,  38  E.  E.  314.  Cp.  Doe  v.  Carter,  S 
T.  E.  300,  and  Jeffries  v.  Alexatulir,  8  H.  L.  Cas.  59i,  siii'. 
pp.  186,  188,  193. 

(I)  Smah  V.  Burr,  42  L.  J.  C.  P.  20.  Cf.  Exp.  Cohen,  1 1 
L.  J.  Bank.  17 ;  Exp.  Stecem,  h.  E.  20  Eq.  786 ;  Bamsilea  v. 
Liiptov,  43  L.  J.  Q.  B.  17. 
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exchange  or  cheque  not  duly  stamped  could  not  re- 
cover upon  it,  or  make  it  available  for  any  purpose 
whatever;  it  has  been  held  that  if  the  cheque  sued 
npon  has  a  stamp  sufficient  on  its  face,  the  fact  that 
It  was  post-dated  to  the  knowledge  of  the  holder 
and  so  was  not  sufficiently  stamped,  did  not  aflFect 
Its  admissibUity  in  evidence  ;  on  the  ground  that 
a  different  decision  would  have  introduced  the 
greatest  difficulty  m  the  administration  of  justice 
mvolvmg  an  intetrnptiou  of  the  trial  by  collateral 
inquiries  as  to  fkas  accompanying  the  giving  of 
the  instrument  (a|. 


SECTION    II.-CONSTBUCTION    TO    PREVENT    ABUSE    OF 
POWERS. 

On  the  same  general  principle,  enactments  which 
confer  powers  are  so  construed  as  to  meet  all 
attempts  to  abuse  them,  either  by  exercising  them 
in  cases  not  intended  by  the  statute,  or  by  refusing 
to  exercise  them  when  the  occasion  for  their  exer- 
cise has  arisen  {/>).  Though  the  act  done  was 
ostensib  y  in  execution  of  the  statutory  power,  and 
withm  Its  letter,  it  would  nevertheless  be  held  not 

(«)  OaUyrFr,.  2  Ex.  D.  265.    K  per  Blackburn  .!.,  A«.>!„ 

[I«i»4]  2  g.  B.  715.     .ft.  Clarke  v.  H„el,r,  ,3  Q  B  1)  170 
(J)   F.  p^r  Turner,  L„T.,  niM.l,.H  ,,  .SV.  r7.w,/«  Vr^'lr,,,  ;i:j 
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to  come  within  the  power,  if  done  otherwise  than 
honestly,  and  in  the  spirit  of  the  enactment.  For 
instance,  the  power  given  by  Bankruptcy  Acts  to 
a  majority  of  creditors  to  make  arrangements  witli 
their  debtor,  whicli  were  made  by  statute  binding 
on  tlie  non-assenting  minority,  would  not  be 
validly  exercised  so  as  to  have  this  binding  effect, 
if  the  conduct  of  the  majority  were  tainted  with 
fraud  ;  or  even  if,  from  motives  of  benevolence,  the 
majority  had  agreed  to  a  composition  dispropor- 
tioned  to  the  assets  (a).  So,  the  creditor  who 
voted  for  a  composition  with  his  debtor  under 
s.  126,  Bankruptcy  Act,  1869,  was  bound  to  vote 
hoti(1jhIe  for  the  benefit  of  the  creditors  ;  and  if  it 
appeared  that  he  gave  his  vote  for  the  benefit  of 
the  debtor,  and  not  for  that  of  the  creditors,  it 
would  have  been  rejected  (i).  Malpractice  by  the 
debtor  in  obtaining  a  single  vote  sufiSced  to  vitiate 
a  creditor's  resolution  for  liquidation  by  arrange- 
ment, under  the  Bankruptcy  Act  of  1869  (<■). 

Where,  as  in  a  multitude  of  Acts,  something  is 
left  to  be  done  according  to  the  discretion  of  the 
authority  on  whom  the  power  of  doiug  it  is  con- 

(a)  Exp.  Cuweti.  L.  E.  2  Ch.  563,  V.  per  Lord  Cairns,  570 : 
Exp.  limsell,  H  L.  .7.  Bank.  42;  J!e  Page,  45  L.  J.  Bank.  Ill); 
lie  Trrrell,  4  Cli.  D.  293;  Exp.  Aamuion,  7  Ch.  D.  713;  iV;,. 
IMl,  51  L.  J.  Ch.  911. 

(h)  Exp.  VM:  42  L.  .1.  Jiank.  U3. 

(c)  He  limim.  7  Ch.  I).  719. 
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ferred   the  di^cretiou  ,aust  L.,  exercised  honestly 
and  xu  the  sp,„t  of  the  statute,  otherwise  the  Jt 
done  would  not  fall  within  the  statute.     "  A  cord 
-g  to  h.s  discretion  -  n,eans,  it  has  been  sa  3" 
accordmg  to  the  rules  of  reason  and  iust  ce  not' 

Rumour  It  18  to  he,  not  arbitrary,  vague  and 
Wul,  b„t  lo,al  and  regular  (.) ;  to  be  exercised 
not  capnciously  but  on  judicial  grounds  aTfor 
snbstan  .al  reasons  (,•).     And  it  .nust  be  ex'^  ist 

petent   to   the  discharge   of  his  office   ought  to 
confine  himself  (,/);  that  is,  within  the  liinfts  and 
for  the  objects  intended  by  the  Legislature.    These 
dicta  rnay  be  summed  up  in  the  statement  of  Lord 
Eshe   that  the  discretion  must  be  exercised  wi  ^ 
ut  taking  into  account  any  reason  which  is  not 
a  legal  one.     If  people  who  have  to   exercise   a 
public  duty  by  exercising  their  discretion  tal.e  into 
count  matters  which  the  Courts  consider  not  to 
be  proper  for  the  guidance  of  their  discretion,  then 

(«)  Bnoic^Ca..,  ,0  Eep.  JOO  .  ;  K.njIUe,,-.  «,.,,  10  Hop  ,40  a  ■ 

T,  wf  T  /':■;  ""■  ""■ '  ""■  "■  '"'■  '''•  ^"  ^«"-  J      ' 

('')  Irr  Lord  Mansfield,  1{.  v.    Wilkes,  i  Buir    2-,-7  •    „  i 
1»  Wd  Ha.b.^  L.C.,  S,.,r,  V.  W^^:m,  [^j  ^  ^  '  ;" 

Blackburn,  Doherl,,  v.  All,„„n.  .'J  App.  Cas.  728. 

(■')  Per  Lord  Kenyon,  Wihon  v.  if„„„/,,  4  t   J{   757  ■   „ 
■1"."^,  Salk.  526;  It.  v.  Wavell.  1  Doug.  115.        '  '  ^'^    ' 
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in  the  eye  of  the  law  they  have  uot  exercised  their 
discretion  (a). 

Thus,  it  was  long  ago  settled  that  the  power 
given  by  the  43  Eliz.  to  the  overseers  of  parishes 
to  raise  a  poor  rate  by  taxation  of  the  parishioners 
in  such  competent  sums  as  they  thought  fit,  did 
not  authorise  an  arbitrary  rate  on  each  parishioner, 
but  required  that  the  rates  should  be  equal  and 
proportionate  to  the  means  of  the  contributors  (b). 
So,  the  Highway  Act,  1835,  5  &  C  Will.  IV.  c.  50, 
which  provided  that  if  any  complaint  was  made 
against  the  road  surveyor's  accounts,  the  justices 
at  special  highway  sessions  should  hear  it,  and 
"make  such  order  thereon  as  to  them  should 
seem  meet,"  would  not  authorise  them  to  allow 
illegal  expenses,  such  as  a  charge  for  the  use  of 
the  surveyor's  horses,  contrary  to  s.  46,  which  are 
expressly  forbidden  to  be  incurred  at  all  (<•).  So, 
overseers,  who  were  required  by  3  &  4  Vict.  c.  (51, 
to  certify  whether  applicants  for  beer  licenses  were 
real  residents  and  ratepayers  of  the  parish,  were 
not  entitled  to  refuse  the  certificate  on  the  ground 
that  in  their  opinion  there  were  already  too  many 

{«)  11.  V.  St.  Pancrat,  24  Q.  B.  D.  at  p.  375.  V/.  II.  v.  Ho,irfl 
of  EilucatioH,  79  L.  J.  K.  B.  595. 

(b)  Enrbyet  Cme,  2  Bulstr.  364 ;  MarBhall  v.  Pitman,  9  Bing. 
090.  Y.  Jonf  V.  Mereey  Doris,  35  L.  ,1.  M.  C.  1 ;  and  Wfiitchnnli 
V.  Fttlhnui  Board,  35  L.  J.  M.  C.  145. 

((■)  Barton  V.  Piggolt,  44  L.  J.  M.  C.  5. 
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public-houses,    or    that    th^    i,„ 
reqnired      Th«v  L^  ,    ''^"-^'"'P    vv'as    not 

were  satisfied   tha^   the  annH      f  ^'         "  ^^"^^ 

qualifications  required  b/tlA:,  r^n"/  *'^ 
enactment  that  nn  M./      ^^"^"'W     Under  an 

i"««oes  e.cept"o::  ro^ntrf  J:  '^'^^^ 
grounds,  it  was  held  tha^  IT  "  'P^"'^«'' 

bound  to  state  on  wWe^of  he"' "  f  ""^'  ""'^ 
tbeir  refusal,  as  olh  ^  'ttr""?*''^ '"^'' 
of  their  powers  reful  oTlu      ^  °"^''''  '"  ^^-^^e 

;owhich%he;:irirdTrTr'^"*^°^^ 

take  certain  lands  for  H,„  ^'  P"'^^""  *° 

taking,  given  t^  ^t^'^^^r  "'  ^'"^  ""'^^- 
to  municipalities  for  The"  p„bl  J  TT""'  " 
tutes  them  sole  i„^„  ^  '^°''''^'  °°nsti- 

(«)  B.  V.  WMgham,  2  Com.  Law  R«n  i«.7     ^ 

(i)  32  &  33  Viot.  c.  27  s  8-   B       w.  ,. 
•-■"'«.  3  Q.  B.  D.  374       rLr        '^''  '  *  ^^  "•  •'2.-  ^-y- 

(0  *o*„„  fly   r„    ,    /'     T""""'  ^"'''J  ^-  C.  23. 
»™to„  Loc.  U.,.,  40  Ch  D  5'r'v,     ^'  ^'  ^'"-  -*'';  •^^"•'''  V. 

(■')  W„„  CW.,  .Unj;  '^J'^.  ™  ^.  .T.  K.  B.  .34.-' 
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unless  nutlioritative  sanction  be  given  to  their 
being  otherwise  used  (a) ;  and,  miMe,  the  powers 
are  not  assignable  (A). 

Although  where  in.  discretion  has  been  settled 
by  practice,  it  seems  r':.'  t  that  this  should  not  be 
departed  frouj  witho  ,:  croug  reason  (<•);  yet  in 
cases  where  a  statutt  .-onfers  a  discretionary  power, 
an  exercise  of  it  in  the  fetters  of  self-imposed  rules 
of  practice,  purporting  to  bind  in  all  cases,  would 
not  he  within  the  Act  (d).  Thus,  where  an  Act 
gave  the  Court  of  Quarter  Sessions  power,  if  it 
thought  fit,  to  give  costs  in  every  poor  law  appeal, 
it  would  be  bound  to  exercise  a  fair  and  honest 
discretion  in  each  case,  and  would  not  be  entitled 
to  govern  itself  by  a  general  resolution,  or  rule  of 
practice,  to  give  nominal  costs  in  all  cases  (<) ;  for 

Tramway,  Co.,  79  L.J.  Ch.  759;  A.-O.  v.  fr«/  Glouce,terM,e 
WaUr  Co.,  78  L.  J.  Ch.  746;  A.-G.  v.  Leicester  Corpa.,  80  L  J 
Ch.  21. 

(a)  A.-G.  V.  HaHmll.  69  L.  J.  Ch.  626;  A.-G.  v.  PonlmmM 
75  L.  ,T.  Ch.  578. 

(6)  Edinburgh  Street  TraumayK  Co.  v.  Edinburgh,  63  L.  J.  Q.  H. 
769;  Ecclei  Corpn.  v.  South  LaneaiUre  Tramways  Co.,  sup.,  in 
mhlc.  Cozens-Hardy  M.E.  said :  "  X  parUamentary  franohiso  of 
this  kind  is  not  a  bit  of  property  which  tlie  owner  can  dispose 
of  just  as  he  might  a  stick  or  a  table  or  an  acre  of  land." 
(c)  2  Inst.  298.  F.  B.  v.  Chapnan,  8  C.  &  P.  558. 
(rf)  V.  A.-G.  V.  Emertmi,  24  Q.  B.  D.  56. 

(e)   R.  V.   Mcri,mM,ii  Q.  Jj.   103;    H.  V.    Glamorgamhin;   V.I 
L.  J.  M.  C.  17--;      Cji.  Freeman  V.  Bead,  30  L.  J.  M.  C.  123. 
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tl»is  would  bo  iu  effect  to  re,,o„l  fl  • 

*^^  Act.  So  a  l,n„.  •  ?'  "'®  P'ovisioi.  of 
justices  to  gl^tl'"!  •''"'  "^'^''  «'"P-vere,l 
to  sell  liquor  a  ZT  ""'^^P^^'^  '^"'1  ""'-^ 
they  cleeled  ^ro  "er  :oT"';  "'  *'^''  "'«*'-''- 
resolution  to  refuselLl  ""'  ^"'"^^  «  e«"e«I 
or  to  persons  wS^T  "*  "  '=^'-*'''"  '-"%(«). 
excise  license  for  tt  Je  rsn"/  '°  '"^^  -'  - 
tJ^e  license  for  the  sale  of  C^l^"  '"  '''"'°"  '" 

w"''in:S:i;;:r,^^\"^'-«-«thews 

authorised  the  itnlt^ /'^"°"  "''«''*  '^^  «old, 

in.an,particui;ri2;tS°tf^v"'^^'°"« 
quiring  other  hours-  i  t  il  T  ?'"  *^'  '^'^^"''t,  re- 

right  to  alter  the  */„,  I  ev  ''"''  "'^^  '^''^  - 
a  general  resolution^o  1  uV'  ""'  "^^'"«  "^ 
And  though   ther  ,      ,      ^^  ^'""^  ^""^  oome  (.). 

---ion  of^taCtTs  r  "'"^'^'^  *°  ^ 
pnsed  everylicensed  house  of  I"  ^^"^  """"■ 
'-  iimitation  was  regarded  as  !  "'"'  ''^*"'''' 
to  evade  the  Act  Th«  Tf  .  !  "^'^  attempt 
''-ide,  in  the  honest  and  S t/.?"'"'^  ''^^^  to 
judgment,  what  particullT       .       ""''"  °^  their 
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locality,  which  they  took  out  of  the  geueral  rule 
laid  down  by  Farliaineut,  required  that  the  excep- 
tion should  be  made  (>().  The  statute  had  laid 
down  a  general  rule,  and  permitted  an  excep- 
tion ;  but  here  the  exception  had  swallowed  up 
the  rule ;  and  that  which  might  fairly  have  been 
an  exercise  of  discretion,  became  no  exercise  of 
the  kind  of  discretion  meant  by  the  Act  (/<). 

(a)  Y.  jdgmt.  of  Lord  Selborne  L.C.,  3  Sc,  App.  309. 
(I.)  Ptr  Lord  C*ims  L.C.,  Id.  357. 


CHAPTER  V. 

"SHEB,    AND   CBEATINO    NEW,    JUBI8DICTI0NS. 

of  the  law  TtoZ   f        "   *'"'  '"'"''^"''^'^  '*«'« 

againse'oonsi  ;;',''  JS'    """^  "°" '^^'« 

although  itm7yo"lT  '^'  ^'"P*""'  Courts; 
interests  of  the  Jud^^s  a  fZe"  /°  ^'^  ^^''"'^'^'^ 
emoluments  depe.S  l^T^tu'' 
supposed  that   fho   t      •  i  .  ree8(6;.     ij   j^ 

so  i^portaltltotToriir  ''°'  '"^''^ 
expression  of  its  intent  on'  ^t  °     fi^'^'^e^PJicit 

ferred,  for  instance,  fro^  he  g  nnj a  •"'  r'  "■ 
to  a  new  trib.in«7  ^l        1     ^  '  "  jurisdiction 

lature  int::Srdti;r:~^^ 

the  jurisdiction  whtH  a   1    ''"°'  ''°"^'  "' 

the  same  cases.     Thus    au  A  f"^  Tr^'  °^"- 

"''  ""  ^''^   ^'"oh  provided 

«}  F.  Jaci.  V.  Bretl,  L.  R.  20  Eq.  1 
{'')  i  er  Lord  Campbell,  ScoU  v.  2er«  5  H  r    r      . 
■n  construing  contracts,  &„«   v  ^Z-   r' f' ^"^ '"'    ^ 
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that  if  any  question  arose  upon  taking  a  distress, 
it  should  be  determined  by  a  commissioner  of 
taxes,  would  not  thereby  take  away  the  jurisdic- 
tion of  the  Superior  Court  to  try  an  action  for 
an  illegal  distress  (a).  Nor  would  that  Court  be 
ousted  of  its  preventive  jurisdictioi.  to  stop  by 
injunction  the  misapplication  of  poor  rates,  by  the 
power  given  to  the  poor  law  commissioners  by 
statute  to  determine  the  propriety  of  all  such 
expenditure  (b).  It  did  not  follow  in  either  case, 
that  because  authority  was  given  to  the  com- 
missioners, it  was  taken  away  from  the  Court. 

Acts  which  give  justices  and  other  inferior 
tribunals  jurisdiction  in  certain  cases,  not  only 
are  understood,  in  general,  when  silent  on  the 
subject,  as  not  affecting  the  power  of  control  and 
supervision  which  the  Superior  Court  exercises 
over  the  proceedings  of  such  tribunals ;  but  they 
are  even  strictly  construed  when  their  language 
is  doubtful.  Thus  enactments  to  the  effect  that 
"  no  Court  shall  intermeddle "  in  the  cases  (e), 
or  that  the  case  shall  be  "  heard  and  finally  deter- 
mined" below  (d),  would  not  be  construed  as  pro- 

(o)  43  Geo.  III.  c.  99 ;  Shaftetbunj  v.  Smgell,  25  E.  E.  534 ; 
Va.  Bochdale  Caual  Co.  v.  King,  14  Q.  B.  122. 

(t)  A.-G.  V.  Southampton,  17  Sim,  6.  V.  Birley  v.  Cliorllon,  3 
Beav.  499 ;  Smith  v.  Whitmore,  1  Hem.  &  M.  576. 

(c)  B.  V.  Moreley,  2  Burr.  1041. 

(rf)  B.  V.  Plowright,  3  Mod.  95 ;  2  Hawk.  P.  C.  o.  27,  s.  23. 
V.  Jaeoht  V.  Brett,  L.  E.  20  Eq.  1 ;  Chamhert  v.  Green,  Id.  .552 ; 
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WLiting  such  interference;  and  enactments  which 
expressly  provide  that  such  proceedings  shaH  not 
be  removed  by  Certiorari  to  the  Superior  Court 
iiave  no  application  when  the  lower  tribunal  ha! 

the  order  («),  or  is  not  duly  constituted  (i),  for  the 
thereT  '7    1  *°  *'^  ^°"^^  Jurisdiction;  nor 

:;b;i:^d[r^^''"'"^'*'^°^^^'--''*^^-^ 

fi«i?.?f  "1-^"'  '''"''  '***"^"'«'^  t°  Lord  Mans- 
field that  nothing  but  express  words  can  take  awav 
the  jurisdiction  of  the  Superior  Courts  (rf)rbun 
^ay  certainly  be  taken  away  also  by  impLl  ion  .^ 

a  li'et  """T""  '''^'  "  ^"^  '^•^P"*^  -'«-  between 
a  society  and  any  of  its  members  it  shall  be  lawful 

^"77;  ^""^''y.  1  C.  p.  D.  418;  Bridye  v.  Sra,,ch  Id  fiW  ■ 
CSa^ci  V.  Ball,  54  L.  J.  Q  B  396  ^  ' 

3  Q.  B.  D.  509.  "  ^-  ^^^  "•  =  ^J"-  -B™'"""!'''. 

('')  B.  V.  Cheltenham,  55  B.  B.  321. 
(c)  B.  V.  Cambridge,  4  A.  &  E  191    ..,„  t     j  r, 

W  Per  Ashurst  J.,  O.^  v.  Knight,  3  T.  E  445  anfl  .f;  ■ 

««»(,«,(,  4  T^E.  116;  pe,  jessel  M.E.,  Jacobs  v.  B„„  L  B 

20  Eq  6;  ^..  Pollock  B.,  Ora,n  v.  £„„,.,,  2  Ex  D  lie     f!' 

CImdicieh  v.  Ba??  14  O  P  n  Hir,      ...  ^^'''    '^• 

-«««,       tj.  E.  D.  855,  which  overrules  the  last  case. 
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to  refer  it  to  arbitration,  ousts  the  jurisdiction  of 
the  Courts  over  such  disputes  (a).  It  is  obvious 
that  the  provision,  from  its  nature,  would  be  super- 
fluous and  useless,  if  it  did  not  receive  a  construc- 
tion which  made  it  compulsory,  and  not  optional, 
to  proceed  by  arbitration.  On  similar  grounds  it 
was  held  that  no  action  lay  in  the  Superior  Courts 
on  a  County  Court  judgment.  The  provisions  made 
by  the  County  Court  Act  for  enforcing  such  judg- 
ments would  have  been  defeated,  if  the  jurisdiction 
of  the  Superior  Courts  to  entertain  such  an  action 
had  not  been  ousted  (6). 

Where  an  Act  vested  in  the  trustees  of  a  loan 
society  all  its  money  and  effects,  and  the  right  of 
bringing  and  defending  actions  touching  the  pro- 
perty and  rights  of  the  society,  and,  after  enabling 
them  to  lend  money  under  certain  circumstances, 

(a)  Critp  V.  Bmbury,  34  E.  E.  747.  Va.  Marshall  v.  NkholU, 
18  Q.  B.  882 ;  Bo^jield  v.  Porter,  12  E.  E.  324 ;  Exp.  Payne,  18 
L.  J.  Q.  B.  197;  Armitage  v.  Walker,  2  K.  &  J.  211;  Seems  v. 
White,  17  Q.  B.  995 ;  HucUe  v.  Wilson,  2  C.  P.  D.  410;  Wright 
V.  Monarch  Investment  Socy.,  46  L.  J.  Ch.  649 ;  Haelc  v.  London 
Provident  Bldg.  Socy.,  52  ii.  J.  Ch.  541 ;  Municipal  Bldg.  Socy.  v. 
Kent,  9  App.  Cas.  260.  Cp.  Sochdale  Canal  v.  King,  18  L.  J. 
Q.  B.  293. 

(4)  9  &  10  Vict.  c.  95 ;  Berkeley  v.  Elderkin,  1  E.  &  B.  805 ; 
V.  Austin  v.  Mills,  9  Ex.  288 ;  Moreton  v.  Eolt,  10  Ex.  707.  Cp. 
Edwards  v.  Coomie,  41  L.  J.  C.  P.  202.  Under  s.  151,  County 
Couj*s  Act,  1888,  a  judgment  may  be  removed  into  the  Ilipli 
Court. 
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leTt    !!'"  'T  *''  *'"^  "«'"«•  *"  -°«-  -pay- 
ment, authorised  a  justice,   at  the  suit  of  the 

remedS  tt  rr''"^  ^^«  ""^'"'^  *"  that 
statute  gave  him,  and  therefore  could  not  sul 
except  m  the  manner  directed  (M  But  anotJ^r 
Court  held  that  the  trustees  might  ^e  on  such 
notes  in  the  Superior  Courts  («;.  Where^  Act 
imposed  penalties  and  took  away  the  Cer^ori  ' 
and  a  subsequent  one,  after  increasing  the  penaltie 

that  all  "the  powers,  provisions,  exemptions 
matters  and  things"  contained  in  the  earlS 
should,  except  as  they  were  varied,  be  as  eCua 

r  7Ti  Z'  ?'  '^*'"  ^''^  "^  "  re-enac tedTn 
t.  It  was  held  that  the  clause  which  took  away 

the  Certiorai    was  incorporated  in  the  new  lol 

and  consequently  that    the   jurisdiction  of  the 

Superior  Courts  was  ousted  (d). 
Where,  indeed,  a  new  duty  or  cause  of  action  is 

created  by  statute,  and  a  special  jurisdiction  .uToJ 

(«>)  Dundalk  Bg.  Co.  v.  Tapster,  1  Q.  B  667 
Lord,  i  App.  Cas.  182. 

(i)  Timm  v.  miliams,  llLJOR9Tnn      ,• 
L.  E.  10  C.  P.  679.  ^  ^-  ■'  •  «•  «■  210 ,  PreaUce  v.  London, 

(f)  Alhou  V.  Pyfc,  11  L.  J  c  p  266 

('')  R.  V.  Fell,  1  B.  &  Ad.  380. 


Cp,  Mulkern  v. 
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the  course  of  the  common  law  is  prescribed,  tliere 
IS  no  ouster  of  the  jurisdiction  of  the  ordinary 
Courts,  for  they  never  had  any.     Thus,  where  an 
Act  created  penalties  of  A'50  and  XIO;  and,  after 
enacting  that  the  former  should  be  recovered  in  the 
Superior  Courts,  authorised  justices  to  impose  the 
latter,  with  powers  of  mitigation ;  it  was  held  that 
the  Superior  Courts  had  no  jurisdiction  in  respect 
of  the  lower  penalty  (a).     Where  it  was  enacted, 
by  the  Metropolis   Management  Act,  1856,  that 
the  owners  of  the  houses  which  formed  a  street 
should  pay  the  vestry  the  estimated  cost  of  paving 
It,  and  that  the  amount  should,  iu  case  of  dispute, 
be  ascertained  by,  and  recovered  before,  justices ;' 
it  was  held  that  the  pecuniary  oblif;alion  and  the 
mode  of  enforciEg  it  were  so  indissolubly  united, 
t^at  no  action  lay  against  a  householder  for  his 
contribution  (b). 

The  11  &  12  Vict.  c.  123,  which  enacts  that  if 
the  owner  of  the  offensive  premises  d6es  not 
remove  the  nuisance,  the  guardians  may  do  so, 
and  that  the  costs  and  expenses  incurred  by  them 
shall  be  deemed  money  paid  for  the  use  of  the 
owner,  and  may  be  recovered  as  such  by  them  in 

.,«)  Cale,  V.  Knight,  3  T.  E.  442.  Cp.  Shipman  v.  ffcnbe.!,  i 
T.  B.  109 ;  Leigh  v.  KshI,  3  T.  E.  362 ;  Ball,  v.  Au«:oo.l,  1  H,  Bl 
546. 

(b)  18  &  19  Viot.  0.  120;  St.  Pancrm  v.  llallcrhur;,,  26  L.  J, 
C.  P.  243,     Fa.  Blaeiburn  v.  Parkinson,  28  L.  J.  M.  C.  7. 


AUAIXST  fREATIN,,   NEW  ./.trlsdICTION.  -^7 

the  County  Court,  or  before  two  justices  was  held 
to  g.ve  exclusive  Junsdiction  to  tLse  ^CZ^tl 
uofeff  ^'''""'^  '^"*  '^'  Legislature  would 
ouster  or  restnctiou  of  the  jurisdiction  of  the 
Superior  Court  without  an  explicit  exprosln  of  ! 
intention,  so  it  is  equally  improbableTh  it  wl^ 
creae  a  new  jurisdiction  with  less  expli  tZ 
and  therefore  a  construction  which  would  implied  J 
have  t^us  effect  is  to  be  avoided;  especialTywhen 

he  Sht  o?;  ,  I  '"^  ''°'""'°"  ^*^  "Sht,  such  as 
tlie  right  of  trial  byjury,  or  of  creating  an  arbitrarv 
procedure  (.)  It  bas  been  said  that  the  woZ 
conferring  such  a  jurisdiction  must  be  clear  and 
unambiguous  (.);   and   that   an  inferior  Co  .tis 

Ic     for      r'*"'1"*°  '  jurisdiction  (<0.    An 
Act,  for  instance,  which,  in  providing  that  com 
pensation  should   be  made  to  all  wh'o  susta in^d 

"  nrs:Tdrr"*  "^^""^  '^°'''^'  --'«^  ^^'^ 

case  of  dispute  as  to  the  amount,"  it  should 

(a)  ^rlford  Union  v.  Kimpion,  25  L.  J.  M.  C  41 

i»oi-  V.  Balcon^l,,  i  Bing.  188      F  ij  J  Z  '  T.  ^'''   "'•'■ 

^■'■P-  Story,  3  Q.  B.  D.  166,  ""  ^  ^-  *  ^-  203 ; 

W  ftr  Keating  J.,  j„,„„,  ,..  5.  JF.  ij.  Co.,  L.  R  7  Ex  296 
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be  settled  by  arbitration,  would  be  confined  striotly 
to  cases  where  the  amount  only  was  in  dispute, 
but  would  not  authorise  a  reference  to  arbitration, 
where  the  liability  to  make  any  compensation  was 
in  dispute  (a).  However,  effect  must  of  course 
be  given  to  the  intention,  where  the  Act,  without 
conferring  jurisdiction  in  express  terms,  does  so  by 
plain  and  necessary  implication.  Thus,  an  Act 
which,  without  expressly  empowering  any  tribunal 
to  try  the  offence,  imposed  penalties  on  any 
person  who  exposed  diseased  animals  for  sale, 
unless  he  showed' "to  the  justices  before  whom 
he  is  charged,"  that  he  was  ignorant  of  the 
condition  of  the  animals,  and  gave  him  an  appeal 
if  he  felt  aggrieved  "by  the  adjudication  of 
justices,"  was  construed  as  plainly  giving  justices 
jurisdiction  over  the  offence  (6). 

An  enactment  has  been  considered  as  granting 
jurisdiction  by  implication,  in  a  remarkable  manner. 
The  31  &  32  Vict.  c.  71,  after  mciting  that  it  whs 
desirable  that  some  County  Courts  should  have 
Admiralty  jurisdiction,  and  authorising  the  Queen 


(a)  B.  V.  Metrop.  Com.  Setcere,  1  £.  &  B.  694.  Gp.  Bradby  v. 
Southampton  Board,  24  L.  J.  Q.  B.  239 ;  B.  v.  Banlem  Board, 
29  L.  J.  Q.  B.  21. 

(6)  Cullen  v.  Trimble,  L.  E.  7  Q.  B.  416;  Johnson  v.  Colnui, 
L.  E.  10  Q.  B.  544.  F.  Stable  v.  Dixon,  8  E.  E.  441 ;  R.  v. 
St.  Jamet,  Wettmr.,  2  A.  &  E.  241 ;  B.  v.  WorcetlerMre,  23  L.  J. 
M.  C.  113. 


AGAINST   CRKATINO    NEW   .U;RIS1,1ct10S.  21!) 

llosTf  t°  "°°'''"  '"'*'  J^^^d'otion  on  any  of 
cJasges  of  cases  over  which  the  Court  of  Admiralty 

Iatt«r  p  *\"^^''^'*,  -^-^00.  and  giving  also  to  the 
jmer  Court,  ^n  all  cases,  not  only  an  appeal,  but 

n  tWon     •    ■    ^'  "  -PPl--tary  Act  passed 
m  the  following  session  (32  &  33  Vict.  c.  61)  the 

hapten  r   "/'"'  ^""^'^*^  ^'""^^'^"'" 
had  been  thus  conferred,  were  further  authorised 

to  try  any  claim  arising  out  of  any  agreement 
made  in  relation  to  the  use  or  hire  of  any  Xp 
or  zn  re  ation  to  the  carriage  of  any  goods  in  any 
CoSt^iT.  *''  f  T  '°''  "°'  exceed' W  The 
cases'  bSt ITI ';'  "°  ^■""'^'''"-  --  ^''-e 
thTin  !?  ■  ^'*  '"'^  P''^^^^' »""  ''  followed 
hat  m  thus  giving  the  County  Court  this  jurisdic- 

to  the  Admiralty  Court,  not  only  appellate  but 
onginal  jurisdiction  also;  besides  introducing  tt 
anomaly  of  dealing  with  small  cases  on  dZ  n 
principles  of  law  from  lar..e  ones-  JTT 
apparent  object  of  the  enactments"  Lsmlyt 
distribute  the  existing  Admiralty  jurisdiction  (f) 

'ce,  L.  E.  10  Ex.  65 ;  Gu,„:.t  v.  Uro,.,,,  L.  B.  5  P.  C.  134,  and 
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SECTION  II. — THE  CBOWN  NOT  AFFECTED  IF  NOT  NAMED. 

On,  probably,  similar  grouud  rests  the  rule  com- 
monly stated  in  the  form  that  the  Crown  is  not 
bound  by  a  statute  unless  naui<jd  in  it.  It  has  been 
said  that  the  law  is  jirimd  facie  presumed  to  be 
made  for  subjects  only  (n) ;  at  all  events,  the  Crown 
is  not  reached  except  by  express  words,  or  by  neces- 
sary implication,  in  any  case  where  it  would  be 
ousted  of  an  existing  prerogative  or  interest  (!>).  It 
is  presumed  that  the  Legislature  does  not  intend 
to  deprive  the  Crown  of  any  prerogative,  right  or 
property,  unless  it  expresses  its  intention  to  do  so 
in  explicit  terms,  or  makes  the  inference  irresistible. 
Where,  therefore,  the  language  of  the  statut'.  is 
general,  and  in  its  wide  and  natural  sense  would 
divest  or  take  away  any  prerogative  or  right  from 
the  Crown,  it  is  construed  so  as  to  exclude  that 


the  oases  there  cited.  Va.  Smith  v.  Brown,  L.  E.  6  Q.  B.  729 ; 
The  Dow»e,  L.  E.  3  A.  &  E.  135 ;  Allen  v.  OarbiiU,  6  Q.  B.  D. 
165;  B.  V.  City  of  London  Judge,  [1892]  1  Q.  B.  273  ;  Puj.fo/ 
i  Co.  V.  Bopkins  J.-  Co.,  [1892]  2  Q.  B.  184 ;  The  Zela,  [1893] 
A.  C.  168. 

(o)  Willion  V.  Berkley,  Plowd.  236  ;  per  Car.,  A.-G.  v.  Donald- 
ton,  62  B.  E.  540. 

(*)  Inst.  191,  A.-G.  V.  Allgood,  Parker,  3 ;  Bac.  Ab.  Prerogative 
(E.)  5  (c);  Co.  Litt.  43b;  Chit.  Prerogative,  382;  Atcottgh'.i 
Ca$e,  Cro.  Car.  526;  Hnggim  v.  Bamhriiige,  Willes,  241 ;  H.  v. 
WrigU,  1  A.  &  E.  434. 


^■■xssmrrnns   AS   KK.,AKI.S  THK  .I.OW.V.         2^1 
effect  (rt).      When  Hin   v;„»  ' 

which  vests  the  haul  Pstnto  ;«  *i.  ,  ' 

Benta  ive   of  a  deceasod,  does  not  bind  tho  Crown 
and    he    egal  estate  in  escheated  land  does  no  ,' 

"i^e'^oiLrnorntr'r^ 

aking  of  lands  for  railway  or  other  purposes,  such 

„nL         .      •  """"^  "°*  "PP^y  *o  Crown  property 
uness  n^ade  so  applicable  in  express  terL  o    by 

a  locarZ;    r "  ^'^-     ^^"^  ^'^^'^  -^  P'-ision  n 
a  local  Act  ordering  that  the  revenue  of  a  corpora- 

should  not  be  applied  for  any  other  pu  pose 
whatsoever,"  take  a.ay  the  duty  of  payLTr 
come  tax  to  the  Crown  in  the  absenr^  „7 
words  to  that  effect  (.).  ^'T,  as Ti  a  '''''" 
tive  o,  ,he  Crown  noVto  paftoror^r  e  ,  r^oTr" 
burdens  m  respect  of  pronertv  if  w      i 


it 
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authorizeg  the  itupOBition  of  a  poor  rate  on  every 
" inhabitant  and  occupier"  of  property  in  the 
parish,  did  not  apply  to  the  Crown,  or  to  its  direct 
and  immediate  servants,  whose  occupation  is  for 
the  purposes  of  the  Crown  exclusively,  and  so  is, 
in  fact,  the  occupation  of  the  Crown  itself  («). 
Thus,  property  occupied  by  the  servants  of  the 
Crown  exclusively  for  public  purposes,  as  the  Post 
Office  {/>),  the  Horse  Guards  (t),  the  Admiralty  (./), 
by  a  volunteer  corps  (e),  by  a  County  Association 
under  Territorial  apd  Heserve  Forces  Act,  1907(/), 
and  even  by  local  police  (y),  by  the  judges,  as 
lodgings  at  the  assizes  (A),  by  a  county  court  (/), 

(a)  43  Eliz.  o.  2.  Per  Lords  Westbury  and  Cranworth, 
Merieg  Doch  Co.  v.  Cameron,  11  H.  L.  Cas.  443;  AmkerH  v. 
&Hiiiner»,  2  T.  B.  372;  B.  v.  Harrogate,  15  Q.  B.  1012;  B.  v. 
St.  Martin' t,  L.  B.  2  Q.  B.  493. 

(J)  Smith  V.  Binni'ii^Aain,  26  L.  J.  M.  0. 106. 

(c)  AvthenI  v.  Sommert,  1  B.  E.  497;  B.  v.  Jay,  27  L.  J. 
M.  C.  25. 

(d)  B.  V.  Stewart,  27  L.  J.  M.  C.  81. 

(«)  Peoraon  v.  Holbom  Union,  [1893]  1  Q.  B.  389;  but  a 
volunteer  drill  hall  is  not  exempt  from  the  operation  of  the 
sanitary  provisions  of  the  Metropolis  Management  Aot,  1855 : 
Weatmimter  Veilrg  v.  Hoikint,  [1899]  2  Q.  B.  474. 

(/)  Witm  V.  Thoma,,  80  L.  J.  K.  B.  104. 

(g)  Lancathire  v.  Stretford,  27  L.  J.  M.  C.  209.  Cp.  Slwmm 
V.  Chelmi/ord  Union,  [1891]  1  Q.  B.  339. 

(1)  Hodgson  v.  Carlitle,  8  E.  &  B.  116;  Coomber  V.  llriia 
Justices,  9  App.  Cas.  61. 

(.)  B.  V.  Manchester,  23  L.  J.  M.  C.  48. 


'"WRr.T.rx   AH   „K.,.U„.S  -niK  ,HU,VS.        ,.,.;, 

or  for  a  sossicus  house (,.),  or  a  j^il(l,),  or  by  tlio 
oomm,8H.oue,-s  of  public  works  n.l  buildinl  in 
reBpect  of  a  toll-bri.lgo  of  which  they  were  Tn 
occupation  ..s  servauts  „f  the  Crown  (.)  wasL  S 
exemp    from  poor  rate(,/,.     Aud  proport",    he 

they Tou  d  „„V  r  T""  ""'^^^'^  •^^"'^  tbat 
^ney  could  not  be  enforced (,).     So,   the   Eoval 

^.J^-Publi^H^e^l'^^^ 

not  hable  for  the  cost  of  paving  a  street  on  whlh 

161.    *.  Wor.«,er,i.re  C.  C.  v.  Worce„er  Union.  66  L  J.  Q.  B. 
M_  a  224,  Oa«.her  v.  i,d/„,rf,  3  £.  ^  b.  346.     F.  idgmte   o 

fi™,  V.  Zor,a.*,Ve  Ju.lice,,  22  Q  B  D    1S4     n.   i        ^'  .1     ' 
Che.ter.,.Siree,,  [1891]  1  Q  B.  330  '  "*  "^^  ''■  " 

(c)  B.  V.  JBcCoan,  L.  B.  3  Q,  B  677 

12^ b''.^:1'  ".Ti"'""-  '  ^-  ^'  ''^-  -«■  ^-  ^»-«-»%.  61 B.  E 

^  Bro.  Ab^Prerog.  du  Eoy.  112;  n.  ,..  Cooi.  3  T  E  519 
rerfoew  V.  Perkim,  28  L.  J.  M.  C.  227.  ^-  i^-  oiy  , 

i'}Per  Dr.  LushingtOD,  Smith  v.  Jfeafa,  4  Hagg.  279  •  ^  «  v 
nonaUton,  10  M.  &  W.  117.  '  ^• 

(/)  ^.-ff.  V.  Bill,  2  M.  &  W.  160. 
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property  iu  its  occupation  abuts  (a).  But  if  the 
tax  attached  to  the  land,  and  not  to  its  owner  or 
occupier,  tliis  rule  would  not  be  applicable ;  and 
land  charged  with  it  in  the  hands  of  a  subject, 
would  not  become  exempted  on  vesting  in  the 
sovereign  (6). 

On  the  same  general  principle,  the  numerous 
Acts  of  Parliament  which  have,  at  various  times, 
taken  away  the  writ  of  Certiorari,  have  always 
been  held  not  to  apply  to  the  Crown  (c).  So, 
s.  5,  13  Gfco.  II.  6.  18,  which  limits  the  time  for 
issuing  that  writ  to  six  months  from  the  date  of 
the  conviction  ((/),  and  s.  5,  12  &  13  Vict.  c.  43, 
which  authorises  the  Quarter  Sessions  to  give 
costs  to  the  successful  party  in  any  appeal  (c),  do 
not  apply  to  the  Crown  (the  prosecutor),  but  only 
to  the  defendant.  On  the  same  ground,  it  would 
seem,  s.  4,  4  Anne,  c.  16,  which  authorised  a 
"defendant  or  tenant,"  with  the  leave  of  the 
Court,  to  plead  several  matters,  was  held  not  to 
extend  to  defendants  in  suits  by  or  on  behalf  of 

(o)  38  &  39  Vict.  c.  55 ;  Hormey  U.  D.  C.  v.  Bunnell,  [1902] 
2  K.  B.  73. 
(6)  Colchester  v.  Keuiney,  36  L.  J.  Ex.  172. 

(c)  F.  ex.  gr.  B.   ..  Cumberland,  3  B.  &  P.  354;  S.  v.  Allni, 
15  East  333  ;  S.  v.  Boulthee,  43  R.  E,  412. 

(d)  S.  V.  Fareaell,  2  Stra.  1209;  if.  v.  Jamef,  1  East,  304  n. 
B.  V.  BerUey,  1  Kenyon,  80. 

(e)  B.  T.  Beadle,  26  L.  .J.  M.  C.  111. 


CONSTRCOTIO.V  A.S    «EnARD«   THK  COWK        ■>.,, 

the  Crown  (<z);  nor  was  the  right  of  tl,«  r 

as  to  proceedings  in  th«  V,  u  ^''°'^'' 

revenue  or  propSty  of  the  r    ^^"""  *°"'^^°«  "'« 

c. «, ...  b,M  „„.  .„  .ppir  ^  «.;S-  ,y. 

^W.,  4  A.  &  E.  283  ^^"*'*-^'  ^"'«=-  S33;  «,«v. 

(4)  Jffoi.B/,03,  V.  Wood,  1  H   &  N    W     ..   /I 

Ch.  D.  469      ■  •  "  *"*"•  "'  ^-  •'•  ^-  S7;  Be  HenlJ,,  9 

('■)  II  Rep.  68b  and  74b;  lamhert  v.  Tavlor  4  H    .   ^    , 
W  -Bxp.  Bmsell,  19  Ves  163-  P.„  p     '■  ^  V-  J^-  D.  69. 

(e)  iJe  5/«i'M,  2  Ex.  D.  17. 
(/)  ffu^ffin.  V.  Bamhriilge,  Willes,  241. 
(y)  Candy  V.  JIfnHyiaw,  13  L.  .1  c'  P  17 
I.S.  •     •     •      . 
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at  the  Buit  of  the  Crown  («).  The  Statute  of 
Amendments  of  4  Ed.  III.  st.  1,  c.  G,  v,h,ch 
provided  that  clerical  errors  in  records  should  be 
amended  at  once,  without  giving  advantage  to 
"  the  party  "  who  had  challenged  the  misprision, 
did  not  include  the  Crown  ;  for,  it  was  said,  it 
had  never  heen  named  "a  party"  in  any  Act  of 
Parliament  (A).  The  Locomotives  Act,  1865,  which 
regulates  the  speed  of  locomotives  on  highways, 
does  not  bind  the  Crown  (c). 

The  Crown,  however,  is  sufficiently  named  in  a 
statute,  within  the  meaning  of  the  maxim,  when  an 
intention  to  include  it  is  manifest.  For  instance, 
20  &  21  Vict.  c.  43,  which  entitles  (by  s.  2)  either 
party,  after  the  hearing,  by  a  justice,  of  "  any 
information  or  complaint"  which  he  has  power  to 
deteruiine,  to  apply  for  a  case  for  the  opinion  of 
one  of  the  Superior  Courts  ;  and  after  authorising 
(by  s  4)  the  justice  to  refuse  the  application,  if 
he  deems  it  frivolous,  provides  that  it  shall  never 
be  refused  when  made  by,  or  under  the  direction 
of,  the  Attorney-General,  and  directs  (by  s.  6)  the 

M  li  V.  W,iu„,  BuDb.  39;  B.  v.  Ma,m,  2  Stra.  754;  Bur.hn 
..KLnedy,  3  Atk.  739;  G,fc.  v.  Orcer,  1  CI.  &  V.n-Uppon 
V.  Sumner.  2  W.  Bl.  1251 ;  K.  v.  Edwar,h.  23  L.  J   Bx.  i2. 

^h)  B.  V.  T„M„,  2  Lord  Raym.  106G.  Va.  ToUn  v.  B.,  32 
L  J  C.  P.  21C,  and  Thoman  v.  B.,  44  L.  J.  Q.  B.  9. 

(,)  28  &  29  Vict.  0.  83,  s.  4;  Coop'^r  v.  flauiiin.,  [1904]  2 
K.  B.  164.     F«,  Motor  Car  Act,  1903  (3  Ed.  VII.  c.  36,  8.  16). 
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!TJ>Z  ^°"*'  "°*  °"^y  *°  -^^^I  -i'h  *he  decision 
appealed  agamst,  but  to  make  such  order  as  to 
costs  as  it  deems  fit,  was   held   bv  thT  n        • 
Baach  to  include  the  Crown.' nd  t^l^ZZ 
order  agamst  it  for  the  payment  of  costs      Th« 
language  of  the  2nd  sectfon  was  wide  eno^.W 
include  the  Crown;  and  as  the  4th  i::d  to  th^ 
Crown  as  plainly  as  if  it  had  spoken  express  yo 
Crow,  eases,  the  language  of  the  6th  authorising 
Biswas  construed  as  applying  to  such  cases  also 
as  well  as   o  cases  between  subject  and  s„bject(a) 

parts  of  the  statute  (c). 

It  is  said  that  the  rule  does  n.t  apply  when  the 
Act  IS  made  for  the  public  good,  the  advaneem  nl 
of  rehg.on  and  justice,  the  prevention  ofTraud,  or 

(a)  Moore  v.  Smilh,  2a  L.  J.  M.  c  126     P'  77.  ; 
2  App.  Cas.  102, and  CuM„„ y  DuJuI.'a    '  Z       '"  "^ ^'"^''' 

M  Sxy.  Pogt,iiml,.r-a,.„enil,  10  Cli   D   10';.    i, 

J      ^h.  bS8,   Wh.oUm  V.  Jir«j,/,.  ,(■  Co.,  [1893]  3  Ch  48 
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the  suppression  of  injury  and  wrong  (a) ;  "  for 
religion,  justice,  and  truth  are  the  sure  supporters 
of  the  crowns  and  diadems  of  kings  "  {b):  but  it 
is  probably  more  accurate  to  say  that  the  Crown 
is  not  excluded  from  the  operation  of  a  statute 
where  neither  its  prerogative,  rights,  nor  property, 
are  in  question.  The  Statute  de  Donis  (c) ;  the 
Statute  of  Merton,  against  usury  running  against 
minors  (d) ;  the  52  Hen.  III.  c.  22  (Marlbridge), 
against  distraining  freeholders  to  produce  their 
title  deeds  (e);  the  32  Hen.  VIII.,  concerning  dis- 
continuances (/) ;  the  31  Ehz.,  against  simony  (g) ; 
the  13Eliz.  c.  10,  respecting  ecclesiastical  leases  (A), 
were  held  to  apply  to  the  Crown,  though  not 
named  in  them  («).  So,  11  Geo.  IV.  &  1  WiU.  IV. 
c.  70,  which  was  passed  for  the  better  administra- 
tion of  justice,  and  enacted  that  writs  of  error 
upon  judgments  given  in  any  of  the   Superior 

(o)  Gate  of  Eccleiiattical  PergOM,  5  Eep.  14a ;  Magdalen  College 
Gate,  11  Bep.  70b-73a ;  B.  v.  Armagli  (Archhp.),  Stra.  516 ;  Bao. 
Ab.  Prerogative  (E.)  5. 

(6)  5  Eep.  14b. 
(c)  13  Ed.  I.;   Willion  v.  Berkley,  Plowd.  223;  11  Bep.  7  2a. 

(d)  20  Hen.  III. ;  2  Inst.  89. 

(e)  2  Inat.  142. 
(/)  2  Inst.  681. 

(j)  Co.  Litt.  120a,  note  3. 

(i)  5  Bep.  14a;  11  Eep.  68b;  B.  v.  Armagh  {Archhp.),  Stra. 
10. 
(i)  See  Bac.  Ab.  Pvevog.  (E.)  5. 


cK)NsiR(;cTro.v  A.S  nmAnm  thk  crown.      22!, 
Courts,   should   be    retnrne,?    fn   tu     t.    , 
Chamber,  was  held  to  Zlt  to  I^""^'"'''' 

to  in  the  Act    T  ""'"^  °'  '«^«"«<J 

fh,-=         !  prerogative  was  affected  bv 

th    cZT*""^''^-    ^'*'°"«^  'y  oommon  lat 

I    enem  oto'ffi  '     '""^I  --'^3%  intended  for 
Deneht  of  officers,  and  inconsistent  with  such 
a  cond.t,on,  restricts  the  power  of  the  Crown  (T 
The  Crown  can  direct  the  Treasury  SolioUor  fo 
act  for  a  subject  in  any  matter  in  whiL  the  c°    * 
has  an  interest,  and  if  he  so  arf «  i!1T 
solicitor  for  the  subject  1:^:^^^:^:^: 

thT;rthTt\''^  ^"''^■^^''  notwithstandii; 
sl!:olttr'""°''""^^^'«-^-the 

(a)  JJ.  V.  Wright,  1  A.  &  E.  434. 
(ft)  De  Bode  v.  B.,  13  Q.  fl.  364 
(c)  JPcr  Cur.,  Id.  379. 
<  )  Gould  V.  Stuart,  [1896]  .4.  C.  57S 

(e)  iJ.  V.  Canterbury  (Archhp.),  [1903]  1  K    B   289-    »    ,^ 
Attorneys  and  Solicitors  Act,  1874,  37  A  38  Vict  e.  68  ' 


CHAPTER  VI. 


SECTION    I. PBESUlirTION    AGAINST    INTENDING    AN 

EXCESS    OP    Jl'BISDICTION. 

Anotheb  general  presumption  is  tbat  the  Legis- 
lature does  not  intend  to  exceed  its  jurisdiction. 

Primarily,  the  legislation  of  a  country  is  terri- 
torial. The  general  ri'e  is,  that  extra  territm-htm 
jiix  (licenti  imjnme  non  paretjir ;  Icffct  extra  territitriiim 
mm  Miyant  (a).  The  laws  of  a  nation  apply  to  all 
its  subjects  and  to  all  things  and  acts  within  its 
territories,  including  in  this  expression  not  only 
its  ports  and  waters  which  form,  in  England,  part 
of  the  adjacent  county,  but  its  ships,  whether 
armed  or  unarmed,  and  the  ships  of  its  subjects  on 
the  high  seas  or  in  foreign  tidal  waters,  and  foreign 
private  ships  within  its  ports.  They  apply  also 
to  all  foreigners  within  its  territories  (not  privi- 
leged like  sovereigns  and  ambassadors)  as  regards 
criminal  (6),  police,  and,  indeed,  all  other  matters 
except  some  questions  of  personal  status  or  capacity, 

(a)  Dig.  2,  1,  20. 

{h)  So  that  an  American  committing  a  crime  in  Holland  and 
flying  to  England  is  regarded  as  a  Dutch  subject  for  the  pur- 
poses of  extradition:  S.  v.  Gam,  51  L.  J.  Q.  B.  419;  Va.  A.-G. 
V.  Kwoh-a-Sing,  L.  E.  5  P.  C.  179 ;  The  Indi  a  Chief,  3  Eob.  C.  1'2. 


W  Our  law  ha.  at  diff^n  '  f„,  i  *  ^^^  '"• 

felony,  burning  the  KinTslL     "  "    '  '™''^°°'  '■— " 
the  Foreign  InJistoent  1  f  *u   """^  '""«"-'''««.  breaches  of 

when  committed  by  Briti'sh  suhirf  .''"^■''<"''*''8.  Punishable 
al«o  any  offences  oommi^M  h  .  '"  ""^  P*""  »'  ">«  ™rld ; 
'0  which  they  do  not  bl  Iq  1  aTv"?""'  ""^  '"'«'«°  ^'''P 
by  then,  in  native  States  n  Indt  i  G  "'  r'rr'^ ''  "'"■  °'^™'=- 
Turkey,  China.  Siam,  and  Japan  ^6  *  7  v/  "'  ^''  '■  ^^^' '° 
Viot.  c.  116);  and  '^^soJ^ZoiMnT,  "'.'V"'  ''  *  ''' 
nesia  (6  &  7  Will.  IV.  c.  57  gll  9^  v  /  """"'  •""*  P^'^ 
0.  35 ;  34  &  35  Vict  c  8    I' C       Tv         "'■  "^  ^^ '  ^«  "^^  ^7  Vict. 

Story,  Confl.  L  s  114  ■  rj      r,  ^^  *"'  ^  "•  ^-  C^^- 193  ; 

S8.  6,  7.  •  ■^'''"-  Internat.  L.,  pt.  2,  c.  2, 
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intention  clearly  expressed  or  to  be  inferred  either 
from  its  language,  or  from  the  object  or  subject 
matter,  or  history  of  the  enactment,  the  presump- 
tion is  that  Parliament  does  not  design  its  statutes 
to  operate  on  them  beyond  the  territorial  limits  of 
the  United  Kingdom  (a).  They  are,  therefore,  to 
be  read,  usually,  as  if  words  to  that  effect  had  been 
inserted  in  them  (i).  Thus,  a  woman  who  married 
in  England,  and  afterwards  married  abroad  during 
her  husband's  life,  was  not  indictable  under  the 
statute  of  James  I.  against  bigamy ;  for  the  offence 
was  committed  out  of  the  kingdom,  and  the  Act 
did  not  in  express  terms  extend  its  prohibition  to 
subjects  abroad  (c).  But  s.  57,  Offences  against  the 
Person  Act,  1861,  which  enacts  that  "  whomsoever 
being  married  shall  marry  any  other  person  during 
the  life  of  the  former  husband  or  wife,  whether  the 
second  marriage  shall  have  taken  place  in  England 
or  Ireland  or  elsewhere,  shall  be  guilty  of  felony  "  : 
extends  to  a  second  marriage  celebrated  beyond 
the  King's  dominions  (d).     An  act  of  bankruptcy 

(a)  SoK  V.  Himelii,  i  Cranoh,  241,  j<er  Marshall  C.J. ;  Th 
Zottverein,  Swab.  96,  per  Dr.  Lushington ;  Cope  v.  Doherhj,  i 
K.  &  J.  367 ;  Poll  v.  Dambe,  [1901]  2  K.  B.  579. 

(6)  Per  Pollock  C.B.,  Boeseter  v.  Cahlmann,  8  Ex.  361 ;  and 
per  Cur.,  Die  Amalia,  1  Moo.  P.  C.  N.  S.  471. 

(c)  1  Jac.  I.  0.  11;  1  Hale  P.  C.  692;  MacleorJ  v.  A.-O.  J«t 
N.  S.  Walet,  [1891]  A.  C.  455. 

(d)  24  &  25  Vict.  c.  100;  S.  v.  Bustell,  [1901]  A.  C.  446. 


AOALNST  EXCEEDim;  JURWWtTK.N. 


3;l 


at;f:eS^:;tit--;",f  abroad.  ^^^  "  «» 

order  against  a  R-ff.-T.      t  '  '^'^  "*''«  "'» 

served   with  «  fum       '"'^'''"  '"^'-  ^'  ^'^^  •>««•» 

JurisdictroftoVarrwT  T  ''''  "°*  *°  «'- 

effected  abroad  Wij-rhr'^r^  '"''  *'^- 
a  provision  tW  I  ^"^  ''^'°  ''«^°  ^^e^  'hat 

the  suZons      Te'ZZZl'  'Tl'  ''  '"-'''' 
person  to  be  servl^  !  ''''  °^  '*'""'«  "  °^  'he 

meaning  tha    the  suV"  "°*  *°  '^  ^°*^^P'^*'"^  - 
place  of  aiode    n  EnTr'^''  ''''  ''  ^'«  ^-* 
sequently  obtl   ,      ^'f°'''  ^^"'^  ^'  ^ad  sub- 
(!)/!  !  "  P'""'  °^  '^'""^^  abroad  (</). 

''■6  Geo.  IV.  c    16   „...«'""••''""''■  21>i<=k- 533. 
Vict.  c.  .52.  s,  4.  '  ''  *  '•'  ^'''■''  -  71.  -  6;  46  &  47 

«  35  &  36  Vict.  c.  65  8  4-   B  v   p 
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The  alleged  father  of  u  bnHtard  child  who  left 
England  before  the  child's  birth  and  did  not  return 
till  the  child  was  more  than  twelve  months  old, 
was  held  to  have  "  ceased  to  reside  in  England 
within  twelve  months  after  the  birth  of  such  child," 
so  as  to  give  the  justices  jurisdiction  to  adjudicate 
upon  a  summons  taken  oat  within  twelve  months 
after  his  return  (<().  5  &  6  Will.  IV.  o.  63,  which 
prohibits  the  sale  of  liquids  otherwise  than  by 
imperial  measure,  would  not  be  considered  as 
affecting  n  contract  between  British  subjects  for 
the  sale  of  palm  oil  to  be  measured  and  delivered 
on  the  coast  of  Africa  (A).  A  different  construction 
would  have  involved  the  absurd  supposition  that 
the  Legislature  intended  that  English  subjects 
should  carry  English  measures  abroad  (c) ;  besides 
setting  aside,  by  a  side-wind,  the  general  principle 
that  the  validity  of  a  contract  is  determined  by 
the  law  of  the  place  of  its  performance.  Under 
that  general  principle,  any  statute  which  regulated 
the  formalities  and  ceremonials  of  marriage,  would, 
in  general,  be  limited  similarly  in  effect  to  the 
territorial  jurisdiction  of  Parliament  (</). 
637.  But  aliter  where  he  has  not  obtained  a  place  of  abode 
abroad;  R.  v.  Webh,  [1896]  1  Q.  B.  487. 

(<i)  B.  V.  Evam,  [1896]  1  Q.  B.  228. 

(/<)  Somier  v.  Cdklmann,  8  Ex.  361. 

(c)  Per  Parke  B.,  Id.  363. 

id)  Seriimhire  v.  Scrimthire,  2  Hagg.  Cons.  395 ;  Story,  Confl. 
L.  s.  121. 


-d  Object        he  Ro,  I'm     "'    '^''^  '^'-'^  -•- 
Geo.  Ill  e  liw!      ^r    Marrmgcs  Act,  1772  (12 

the  marria/e  ;f  ;t;:t'  ""f"  """  "nd  void 

without  th!  JZ7otZrT  °'  """'^^  "• 

-onW  Jmvo  been  defeated   ff  I"'"''  '''^''^•«"' 
«  descendant  in  some    ' :  "'"■"'«^'  °'  «""'' 

:lo.»iuionsi,adnotf:LSin?  V'  ^'''''' 
lag  y  Jield  tliflf  fi,»    .    "  "'mm  it.    It  was  accord- 

which  attac  d  to  t  "''  '"P"^-^  -  "^-P-'-'y. 
over  the  worl^H  a    «'  ^T""  """^  '""'"^^'^  I^i«»  al 

celebrated  (^.,.So7,f*t'  --try  where  it  .as 
Will.  IV  c  5471  ,.'*^'  ^''*'  ^»35  (5  &  0 
between  peUi'Tth.^'"^'  "«"  --^"^"S- 

capacity  in  all  Br L«f  t  "'"'''  "  P^--^""^'  '«- 

sZhrarr-«--(V";cr[ 

f   y--«^^%.3Knapp,257. 
('■)  /?rooi  V.  Brooi,  27  L    T    PK    xn,     „  „ 
S'or.v.  Ccfl.  L.  3.  «,:  l^;^  ^'J'^'  9  H.  L.  Cas.  193.    ,, 
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held  that  he  continued  subjeot  to  the  Matrimonial 
CauHes  Act,  1867  (n).  The  Fatal  Accidents  Acts, 
1846  and  18(14,  apply  for  the  benefit  of  the  repre- 
sentatives of  a  deceased  foreigner,  who  while  on 
the  high  seas  in  a  foreign  ship  sustains  a  fatal 
injury  owing  to  the  negligence  of  a  British  ship  ('<). 
The  rule  of  the  Elementary  Education  Act,  1870, 
which  vacates  the  seat  at  the  board  of  any  member 
who  had  been  punished  with  imprisonment  fur 
any  crime,  includes  crimes  committed  against  the 
Crovvn  out  of  England  (c). 

This  wider  effect  has  been  given  even  to  p 
criminal  statute,  where  such  must  have  been 
manifestly  its  intention.  The  Slave  Trade  Act, 
1824  (5  Geo.  IV.  c.  113),  which  made  it  felony  for 
"any  person"  to  deal  in  slaves,  or  to  transport 
them,  or  equip  vessels  for  their  transport,  was  held 
to  apply  to  British  subjects  committing  any  such 
offences  on  the  coast  of  Africa,  the  notorious  sceue 
of  the  crimes  which  it  was  the  object  of  the  Act  to 
suppress  {d) ;  if  not  in  every  other  part  of  the  world 


(a)  Deel  v.  nerl,  29  L.  J.  P.  M.  &  A.  12!) ;  '  Boml  v.  Bnml. 
Id.  143. 

(b)  9  &  10  Viot.  0.  n.'!;  27  &  28  Viot.  o.  95;  Dmldmm  v.  Hill, 
[1901]  2  K.  B.  606. 

(o)  33  k  34  Viet.  c.  7.9,  Sohed.  II.,  Pt.  I.,  r  14 ;  Coiiiihem  v. 
London  School  lid.,  [1891]  1  Q.  B.  118. 

(d)  II.  V.  Ziihmla,  1  Car.  &  K.  215 ;  Sanlo»  v.  IHulge,  28  L.  1. 
C.  P.  317 ,  overruled  on  another  point,  29  L.  .1.  C.  P.  348. 


"ARMONV    WITH   .NTKR.NAT.ONA..  UW.  ,,,7 

«'«"(«);      though    it     wnH     not     in 

declared  to  be  npDlioIln    7  "''''"""'    *«"«« 

o'  British  CoIo7es  t  «  "''•  ^^  "'"  C'"""' 
Parliament  to  pTsh  celZr"''  ''  ''"'  °^ 
«t  -ea  with,  aLuroth/rT-  ''  ''°'""""'"' 

the  Act  whoh  abolished  V    "^'''  *''^''P"'"««o>'. 

--ed  penal  ^^:S:^::s::'z:;vt 

Co.on.es.  though  it  .nade  no  mention  ^f  I J;^ 

INTEHNATIOJfAl    LAW 

jeS^^r-of=:/r--r^!'^ 

inconsistent  with  the  nolf  I"""''  ■*"  ""'  *"  »>« 
the  established  rlesc-r'^"/. '""■"'"■  °'  -"»> 
^-hex-etore,  it  design  to  eff;™f'°'''''  ^''"'  ^••^-  «'. 
"  uinst  express  Tin     f     ""*"  ''"^'  ''•"°^'  °*'i««t. 

»«.  "nd  n.  ^™„^„,;. f  L^-  J^^'--^^"-  "'«  ^«-.,„,  Swab. 
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such  au  intentiou  to  the  Legislature  (<i).  All  general 
terms  must  be  narrowed  in  construction  to  avoid 
it  (4). 

For  instance,  although  foreigners  are  subject  to 
the  criminal  law  of  the  country  in  which  they 
commit  any  breach  of  it,  and  also,  for  most  pur- 
poses, to  its  civil  jurisdiction,  a  foreign  sovereign, 
an  ambassador,  the  troops  of  a  foreign  nation,  and 
its  public  property  are,  by  the  law  of  nations,  not 
subject  to  them  ((•),  and  statutes  would  be  read  as 
tacitly  embodying  this  rule.  Hence  whilst  the 
ambassador  of  a  foreign  State  is  in  this  country, 
and  accredited  to  the  sovereign,  the  Statute  of 
Limitation  does  not  begin  to  run  against  his 
creditors,  as  he  could  not  be  served  with  process 
during  that  period  (f/).  So,  it  is  an  admitted 
principle  of  public  law  that,  except  as  regards 
pirates  jure  gentium,  and,  perhaps,  nomadic  races 
and  savages  who  have  no  political  organisation  (c), 

(o)  Per  Cur.,  U.  S.  v.  Fisher,  2  Cranch,  390,  and  Murray  v. 
Charming  Belay,  Id.  118. 

(ii)  Per  Lord  Stowell,  Le  Louis,  2  Dods.  229. 

(c)  Wheat.  Elem.  Int.  L.,  pt.  2,  c.  2 ;  V.  the  cases  collected 
iu  The  ParhmenI  Beige,  0  T.  D.  197  ;  The  Cmstilulioii,  4  P.  D.  3',l. 

(.()  21  .Inc.  1.  c.  16 ;  4  &  H  Anne,  c.  16,  s.  19 ;  7  .-inne,  c.  12, 
s.  3  ;  Miimrm  Bey  v.  Gadban,  [1894]  2  Q.  B.  352. 

(e)  r.  ex.  gi'.  Ortolan,  Dipl.  do  la  Jler,  i.  285.  By  34  A  :J.") 
Vict.  c.  8,  offences  committed  within  20  miles  from  (mr  Wcsf 
.African  Settlements  on  British  subjects,  or  residents  within 
tlioso  settlements,  hy  persoim  not  the  subjects  of  any  civiliwl 


HAHMONV    WITH    INTER.VATION-AL   ..AW.  2:H9 

LtTed  w'T  "  J^"^''-'-'^  over  offences  com- 
mtted  by  a  foreigner  out  of  its  territory,  including 
ts  ships  and  waters  as  already  mentioned  (a)  Tnl 
he  general  language  of  any  criminal  statu  ewo„ld 
be  so  restncted  in  construction  as  not  to  vTola  e 

bj  s.  10,  24  &  2o  Vict.  0.  100),  which  enacted  that 
when  any  person,  feloniously  injured  abroad  or  a 
sea,  died  in  England,  or  receiving  the  injur^  Si 
l^ngland,  died  at  sea  or  abroad,  the  offence  shoukl 
be  dealt  with  in  the  country  where  the  death  " 
iBjury  occurred,  would  not  authorise  the  trial  of 
foreigner  who  inflicted  a  wound  a.  sea  in  a  foret 
ship    of  which   the  sufferer   afterwards  died  1 
England(*).     So,  it  has  been  repeatedly  decided 
m  America  that  an  Act  of  CongreL  which  ena  t 
that  any  person  committing  robbery  in  "  any  vessel 

^;Zs""^'  ''""'"''''  ^>-  "■«  «"^"'»  COU.S  o,  the 
(a)  Sup.  230.     K  Wlieaton's  Elem  Int„,n..    r 

}>■  V.  Lope,,  27  L. .;  M   C  4H     t'       j' ,    "'  ^^  '^^  =•  »•  ™  • 

7   Cox    4HQ-    (■    ,      r>-  ■r-'iOO,  iVyn  ffi,o»/  V    i? 

-Mere.  Shipping  Act,  1854  (repealed  by  Morn  qr  .       '  ^'^^ 

would  .seem  for  this  reaso,;  f7  k  "^'"8  ■^'='' !«»*) 

J        .    r...  s.  .jj,  ,  Unrm  v.  Finn.o/i/a,  2  C.  P.  D.  173 
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on  the  high  seas "  should  be  guilty  of  piracy, 
applied  only  to  robbery  in  American  vessels,  and 
not  to  robbery  in  foreign  vessels  even  by  an 
American  citizen  (a).  An  Act  of  Parliament  which 
authorised  the  commanders  of  our  ships  of  war  to 
seize  and  prosecute  "  all  ships  and  vessels  "  engaged 
in  the  slave  trade,  was  constiued  as  not  intended 
to  affect  any  right  or  interest  of  foreigners  contrary 
to  the  law  of  nations  (b).  Though  speaking  in  just 
terms  of  indignation  of  the  trafiBc  in  human  beings, 
it  spoke  only  in  the  name  of  the  British  nation. 
Its  prohibition  of  the  trade  as  contrary  to  the 
principles  of  justice,  humanity,  and  sound  policy, 
applied  only  to  British  subjects  ;  it  did  not  render 
it  unlawful  as  regarded  foreigners  (c).  It  was  even 
held  that  a  foreigner  who  was  not  prohibited  by 
the  law  of  his  own  country  from  carrying  it  on, 
was  entitled  to  recover  in  an  English  Court 
damages  for  the  seizure  of  a  cargo  of  his  slaves  by 
a  British  man-of-war ;  for,  our  Courts  being  open 
to  all  aliens  in  amity  with  us,  and  the  act  of  tlie 
man-of-war   being   wrongful,   the    only    question 

(o)  U.  S.  V.  Hoimnl,  3  Wash.  340  ;  U.  S.  v.  Palmer,  3  Wheat. 
610 ;  U.  S.  V.  Kliutock,  5  Wheat.  144 ;  U.  S.  v.  KessUr,  Bald.  1.5, 
cited  by  Cookburn  C.J.,  B.  v.  Keyn,  2  Ex.  D.  172. 

(6)  Le  Lottia,  2  Dods.  214  :  SI.  Juan  Nepomuceno,  1  Hagg.  263 ; 
The  Antelope,  10  Wheat.  66  ;  Tn.  B.  v.  Sena,  1  Den.  104.  C/i. 
The  Ameilie,  1  Acton,  240. 

((■)  Per  Best  .J.,  3  B.  &  Aid.  338. 


,.,m 


treason  (A).  crime    of    high 

act  of  b  nkrul^^^^^^^^^^^  -"^  —its  an 

tbe  English  fXt    at    'hT''  n  "''"^  *° 
within  them  if  h«  o         7     '   ^  "^""'"^  ^o'  ^U 

b-kniptcy,  wither  rlred'tEnT,  ".'  "' 
elsewhere "  (,')      Tho  w  i       7^  Jingland  or 

(.';•     -ine  Eules  of  Court   Ishq  ^-      ^ 
wg  how  writs  were  to  be  served  n      ^^^^^^''^''^^ 

in  the  name  of  their  firm  did  If        ^'''°''  ^"^"^ 
'^™'  ''"^  »ot  give  jurisdiction 

w  ^6  ^  *7  Vict.  c.  i  ;1-  a  Tn  V  • '■  ''■  ^-  ^'^'■ 

i-i  h.  J.  Bank.  65.  °''-  "'•* '  -^-^i*-  f^""}"", 

I..S. 
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over  foreign  firms  whose  location  was  abroad  (a). 
So  an  English  Court  would  have  no  jurisdiction  to 
wind  up  a  foreign  company  having  no  branch  m 
England  (6).     And  s.  2,  Naturalisation  Act,  1870, 
which  enacts  that  "real  and  personal  Vrof^'^^J  oi 
every  description  may  be  taken,  acquired,  held, 
and  disposed  of  by  an  aUen  in  the  same  manner  in 
all  respects  as  by  a  natural-horn  British  subject, 
has  been  held  not  to  entitle  a  Will  to  probate  here 
which  was  made  by  an  alien  whose  domicile  of 
origin  was  English,  but  who  was  domiciled  abroad 
at  the  time  of  making  such  Will  and  of  her  death, 
the  Will  having  been  executed  according  to  the 
forms  required  by  English  law,  but  not  in  manner 
required  by  the  law  of  the  country  of  her  domicile  (c). 
And  an  Act  which  gave  the  Court  of  Admiralty 
jurisdiction  over  "  all  claims  whatsoever"  relating 
to  salvage  reward  for  saving  lives  has  been  held 
not  to  extend  to  the  salvage  of  life  on  a  foreign 

(„)  Order  IX.  r.  6 ;  We.lem  Nat.  »a«h  v.  Pere,,  [1891]  1  Q.  1'. 
304;  B,«,.H  v.  Camlefori,  23  Q.  B.  D.  526  J^"!-"™  v^^-'^' 
ri89n  2  Q.  B.  92 ;  Grunt  v.  Andereon,  [1892]  1  y.  ».  i  - 
Va.  Ly.agU  v.  Clark,  [1891]  1  Q.  B.  55?.;  Heincnann  v  K«^. 
ri8911  2  Q.  ^.  83 ;  St.  Gobaln  Co.  v.  Ho,jerma,m->  Agcncj,  [WadJ 

2  Q.  B.  96;  Worcester  Banking  Co.  v.  Firbank,  [1894]  1  Q.  H. 
784 ;  Mac  Uer  v.  Burn,,  [1895]  2  Ch.  630. 

(6)  Be  Uo,,.l  Ilaliano,  29  Ch.  D.  219  ;  Bulkchu  v.  Sch,t.,  L.  I!. 

3  P  C  764  •   I'a.  Colquhoun  v.  Heddon,  25  Q.  B.  D.  129- 

(c)  24  &  25  Vict.  0. 114  ;  33  &  34  Viot  c.  14  ;  Bhxan,  v.  Fonr, 
53  h.  .T.  P.  1).  &  A.  26. 
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protrn!  ''  ''  T^"  °^  ""  'y'"^"'^  °f  ^^^  that  real 
P  operty  is  exclusively  subject  to  the  laws  of  the 

d  at  r; .:;  ^'r  *""'°^^ "  '"^'  -^^  Act  :„  S: 

dealt  in  general  terms  with  the  real  estatn  nf 
bankrupt  or  lunatic  testator,  for  ins^Le  would  b 

0   in  our  Colonies  unless  it  clearly  appeared  tha 
the  Aa  was  intended  to  reach  themM     But  a 
statute  which  imposed  a  stamp  duty  onU  co!;  y 
an  es  of  land  executed  in  England  would  obvioul 
not  be  so  limited  in  construction  (,/)  ^ 

It  being  also  a  general  principle  that  personal 

probate  (.),  no  other  .im,  than  that  of  its  owner, 

(o)  17  &  18  Vict.  0.  104  sa   4'iH   /I7c .  m     »  , 

Eq.  23;  Frekey.  Carle,:,,  L  R.  16  E„  ^ei    ir/f     'T;''  ^^  ''•  ' 
>-".  IJ.  674 ,  Ihtncan  v.  XaiMoii,  41  Ch  D  394  •  » ,  ir     „  „ 

Ch  D  743  ■  <5f„„    n     a   r  ■  ""  aatcthorne,  23 

u.  lii ,  Story,  Confl.  L.  as.  428,  SSI,  etc. 

('■)   I'.  iJc  7Z-c,ri«-,  Estate,  6  W.  B.  537      ,'„    ,,..  T  ,        ,■ 
'•"'P  Co..  45  u  J.  rii.  446.  ''  •^'"'■'■'""'<"'"' 

('')  -Re  Wright,  25  L.  J.  Ex.  ^9. 


(<■)  V.  Hart  V.  Be, 


■«i,j,  h.  B.  8  Ch.  860. 
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the  right  and  dispositiou  of  it  are  governed  by 
the  law  of  the  domicile  of  the  owner,  and  not 
by  the  law  of  their  local  situation  (a).  The  Bank- 
rupt Acts,  therefore,  which  affect  an  assignment 
of  a  bankrupt's  personal  property,  would  properly 
be  construed  as  applying  to  such  property  else- 
where (A). 

When  an  Act  imposes  a  burden  in  respect  of 
personal  property,  it  would  be  coustrued,  as  far  as 
its  language  permitted,  as  not  intended  to  contra- 
vene the  general  principle  (c).  Thus,  36  Geo.  III. 
c.  52,  which  imposed  a  duty  on  every  legacy 
given  by  any  "  will  of  any  person  out  of  his 
personal  estate,"  and  the  Succession  Duty  Act, 
1863  (16  &  17  Vict.  c.  10),  which  imposed  a  duty 
on  every  "  disposition  of  property  "  by  which  "  any 
person  "  became  "  entitled  to  any  property  on  the 
death  of  another,"  were  held  not  to  apply  where 
the  deceased  was  a  foreigner,  or  even  a  British 
subject  domiciled  abroad,  though  the  property  was 
in  England  (rf).     But  they  would  affect  personal 

(o)  Story,  Confl.  L.  a.  376.    V.  ex.  gr.  Be  EllioH,  39  W.  E.  297. 
(6)  r.  Be  AtUwion,  21  Ch.  D.  100. 

(c)  T.  ex.  gr.  Grenfell  v.  M.  Bev.,  4.5  L.  J.  Ex.  465. 

(d)  Bo  Bnm,  2  Cr.  &  J.  436;  Arnold  v.  Arnold,  39  E.  I!. 
222;  Thoiiiauii  v.  The  Adv.-Oen.  12  CI.  &  P.  1 ;  Wallace  v.  A.-O., 
L.  E.  1  Ch.  1 ;  Bamillon  v.  Dalian,  1  Ch.  D.  2,57.  To.  Uduni  v. 
tkst  India  Co.,  22  L.  J.  C.  P.  260  ;  Erkluen  v.  ia»(,  8  Q.  B.  U. 
414;  Veeena  Sulphur  Co.  V.  NU-hohon,  1  Ex.  D.  428;  Calnllu 
Jnle  Co.  V.  Nichohon,  Id.  437 ;  Sully  v.  /l.-tf .,  29  L.  .1 .  Ex.  464  ;  11' 
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property  abroad,  if  the  deceased  was  domiciled 
n  England,  thongh  a  foreigner  («).  ^Zlt 
residing  abroad  but  carrying  on  busluL  in  England 
by  agents  obtaining  orders  in  England,  are  fiablo 
to  income  tax  on  profits  so  made  unlrss  aH 
contracts  for  the  sale  and  all  deliveries  of  thi 
merchandise  to  customers  are  made  in  T  fn 
country)  (.),  Schedule  D  of  ic"    iVvict    c   3T 

Z7LtJ""'-*°  """'"^'^*  -  persons  res  dent' 
abroad,  but  deriving  profit  from  trade  carried  on  ,n 

IS  country.  The  old  jurisdiction  of  Inte  plead  ^ 
did  not  empower  our  Courts  to  bar  the  clai^n  of  a 
foreigner  residing  abroad  (,.). 

It  is  hardly  necessary  to  add,  however,  that  if 
the  language   of  an  Act  of  Parliament,   unam 
biguously  and  without  reasonably   admiring  "• 
any  other  meaning,  applies  to  foreigners  abroad, 

(4)  Pommcrii  v.  Aplhorpr,  56  L.  J  O  B  1  i'i  •  ir   7       «  , 

»„„%,  77  L  J  K   R  R^i     /.  Gram„j,l,o„e  Co.  v. 

De  Beer,  Mmes  v.  Howe.  75  L.  J.  K.  B.  868.  ' '  "^^  ^-  ""^  ^ 

(c)  Patomi  V.  Campbell,  13  L  J  By  S'",  ■   t;  j 
■-■  fl.  ^91.     A.;.  Cerf.fa  Genm,hme  v.  Van  Wecde    12  O    H    ,. 
I'l,  on  „1.c..  lie  B,„jieU,  55  L.  J.  Ch.  467.  ^'        "^ 
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or  is  otherwise  iu  conflict  with  any  principle  of 
international  law,  the  Courts  must  obey  and 
administer  it  as  it  stands,  whatever  may  be  the 
responsibility  incurred  by  the  nation  to  foreign 
powers  in  executing  such  a  law  (a) ;  for  the  Courts 
cannot  question  the  authority  of  Parliament,  or 
assign  any  limits  to  its  power  (A).  They  could 
not,  therefore,  properly  put  a  construction  upon 
a  statute  different  from  that  which  they  would 
otherwise  give  to  it,  merely  because  its  language 
would  otherwise  fail  to  give  *o  a  foreigner  the  full 
advantage  of  the  provisions  of  a  treaty  (c). 

Sec.  4,  Statute  of  Frauds,  which  enacts  that  "  no 
action  shall  be  brought  "  in  respect,  among  others, 
of  contracts  not  to  be  performed  within  a  year, 
unless  they  be  in  writing,  was  construed  literally 
as  regulating  the  procedure  of  our  Courts,  and, 
therefore,  as  prohibiting  a  suit  in  England  on  a 
contract  made  iu  France  and  in  accordance  with 
French    law,   but    not    in   conformity  with    the 

{«)  Per  Cur.,  The  Miinmnm  Flura,  11  Wheat.  40;  The  Zoll- 
verein,  Swab.  96 ;  Tlie  Johamus,  Lush.  182 ;  The  Anutlia,  .3:2 
L.  J.  P.  M.  &  A.  191.  As  to  the  Hovering  Acts  (39  &  40  Vici. 
c.  36,  a.  179,  embodying  tlie  16  &  17  Vict.  c.  107,  s.  ^12),  F.  l, 
Luuie,  2  Dods.  245;  Chunk  v.  Hubbart,  2  Craneb,  187.  Vn. 
2  &  3  Vict.  8.  73,  repld.  Slave  Tmde  Act,  1873. 

(b)  Cp.  Bonham'g  Cme^  8  Rep.  118a;  Day  v.  Savathje, 
Hob.  87;  London  (CIti/  of)  v.  Wooil,  12  Mod.  688;  1  Kent 
Comm.  447. 

(e)  Be  CaVfornian  Fiij  Si/nij,  Co.,  40  Ch.  D.  620. 
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ZZTVir  "^«.^^^"«««°"«d(A);  and  having 
rega  d  to  the  prmciple  under  consideration,  the 

to  h  "  T'^''  '^"'"^''"y  ^-«  "«-  'confined 
to  tho  e  contracts  which  it  was  within  the  province 
of  Parhament  to  regulate.  province 


SECTION   ,a._HOW  PAR   STATUTES    C0NFEBB,N-C,   ^,u>urn 
AFFECT    FOBEIONEBS. 

It  may  be  added,  in  connection  with  this  topic 
ha   as  regards  the  question  how  far  statutes  whi  h 
confer  nghts  or  privileges  are  to  be  construed  as 
extendmg  to  foreigners  abroad,  the  authorities  are 
less  clear     It  has  been  said,  indeed,  that  when 
personal  nghts  are  conferred,  and  pe  sons  fiS 
any  character  of  which  foreigners  are  capable    re 
men         a,  foreigners  would  be  con^preb'ended   n 
he  statute  (<.).     On  the  other  hand,  it  has  been 
laid  down  that,  in  general,  statutes  must  be  unde" 
s  00    as  applyi„,  to  those  only  who  owe  obe  il 
to  the  Legislature  which  enacts  them,  and  whose 

Melt  w""!"  ""■"';":  ''  ""  '■  ""  ^-  '•  '^""^'"^^  'y  L-h  and 
Holland  L  E  1  C!  P  h         toii    X  ^'    "''"'>"  ^- 


-'V  "■■■  Booseij,  1  H.  L.  Cu». 


895. 
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iutereBts  it  is  the  duty  of  that  Legislature  to  pro- 
tect ;  that  is,  its  own  subjects,  inclndiug  iii  that 
expressiou,  not  ouly  natural  born  and  naturalised 
subjects,  but  also  all  persons  actually  within  its 
territorial  jurisdiction ;  but  that  as  regards  aliens 
resident  abroad,  the  Legislature  has  no  concern  to 
protect  their  interests,  any  more  than  it  has  a 
legitimate  power  to  control  their  rights  {a).  In 
this  view,  it  would  be  presumed,  in  interpreting  a 
statute,  that  the  Legislature  did  not  intend  to 
legislate  either  as  t6  their  rights  or  liabilities  ;  and 
to  warrant  a  different  conclusion,  the  words  of  the 
statute  ought  to  be  express,  or  the  context  of  it 
very  clear (4).  On  this  principle,  mainly,  it  wis 
held  that  the  Act  of  Anne,  which  gave  a  copyright 
of  fourteen  years  to  "  the  author  of  any  work,"  did 
not  apply  to  a  foreign  author  resident  abroad  c). 
The  decision  would  probably  have  been  different  if 
the  author  had  been  in  England  when  his  work 
was  published  ((/).  The  later  Act,  5  &  6  Vict, 
c.  45,  which  does  not  appear  to  differ  materially, 

(o)  V.  per  Jervis  C.J.,  Jejj'sryt  V.  Bootey,  4  H.  L.  Cas.  946 ; 
j.er  Lord  Cranworth,  Id.  955 ;  iier  Wood  V.C.,  Cope  v.  Doherhj, 
4  K.  Si  J.  367 ;  per  Lord  Esher  M.B.,  Culquhoun  v.  Eeddon,  2.j 
Q.  B.  D.  135.  Cp.  per  Lord  Westbury,  Boulledge  v.  Low,  L.  K. 
3  H.  L.  119. 

(b)  Per  Turner  L.J.,  Cope  v.  BoherUj,  27  L.  J.  Ch.  609. 

(c)  8  Anne,  c.  19 ;  Jefferyg  v.  Bouaei/,  4  H.  L.  Cas.  815 ;  dubi- 
tante  Tjord  Cairns,  'Boitlledije  v.  Loit;  h.  R.  3  11.  L.  107. 

(rl)  Per  Lord  Cranworth  C,  Jefferi/e  v.  lioogey,  sup. 
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««  regards  this  questiou,  from  that  of  Anno,  was 
he  do  protect  a  foreign  author  who  was  in  the 

It  w»  V,?!^'"""  **  "'"  ''""'  °^  Publication  (.). 
It  was  held  that  a  for.iguor  was  entitled  to  main. 

iaws  6).     And  it  has  been  decided  that  the  Fatal 
Accidents  Act.  1840  (,  .t  lo  Viet.  c.  93).  whi 
gives  a  nght  of  action  to  the  persoaal  repiesena- 
•ve  of  a  person  killed  by  a  wrongful  and  actionable 
act  or  neglect,  extends  to  the  representative  of  a 
foreigner  who  has  been  killed  on  the  high  seas,  in  a 
foreign  ship,  in  a  collision  with  an  English  vessel  (,-) 
On  the  other  hand,  it  has  been  held  that  the 
7  &  8  Vict   c.  101,  which  empowered  the  mother 
of  a  natural  child  to  sue  its  putative  father  for  its 
maintenance,  did  not  extend  to  a  foreign  woman 
who  had  become  pregnant  in  England,  but  had 
given  birth  to  the  child  abroad  (,/).     The  history 
as  well  as  the  language  of  the  enactment,  showed 
that  the  liability  arose  from  the  birth  of  the  child 
m  this  country  (.).     In  the  converse  case  of  con- 
ception  abroad  and  birth  in  England,   the  law 
would  extend  to  the  mother  (/).     The  benefit  of 

{'«)  SoutMije  V.  Low,  sup. 

(6)  B.  V.  Eastbourne,  i  East,  103. 

(c)  Dmidmon  v.  Hill,  cited  sup.  p.  236. 

('0  M.  V.  Blane,  13  Q.  B.  769. 

(«■)  I'rr  Coleridge  .T    Id.  773. 

W)  U'tiiqitoa  V.  h„-l.;ir,l,  43  Ij.  .].  M.  C.  133. 
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thoge  ciiActmentB  whiob,  prior  to  the  Merchant 
Shipping  Act  Amendment  Act,  1862,  limited  the 
linbility  of  shipowners  for  damage  done,  'withoiit 
tlieir  own  fault,  by  their  servantR,  to  other  ships, 
was  held  not  to  extend  to  foreign  vessels ;  one 
reason  being  that  the  object  of  the  Legislature, 
in  giving  such  a  privilege,  was  to  encourage  the 
national  sliipping  only,  by  removing  the  terrors  of 
a  liability  commensurate  with  the  damage  done('(). 
But  they  weru  held  to  protect  a  British  ship  in  a 
suit  by  a  foreign  ship,  whether  the  collision  took 
place  in  British  waters  (A)  or  on  the  high  seas  («). 

In  the  latter  case,  the  protecting  enactment 
applied  in  express  terms  to  foreign  as  well  as 
British  shipowners  ;  and  though  it  would  probably 
have  been  read  as  if  the  words  "  within  British 
jurisdiction  "  had  been  inserted  {</),  if  the  Act  had 
been  considered  as  exceeding  the  legislative  powers 
of  Parliament  to  control  the  natnial  rights  of 
foreigners,  there  was  no  such  encroachment  in 
fact,  in  its  full  operation.  For  the  nature  and 
measure  of  legal  remedies  are  governed  by  tho 
le.v  fori ;  and  it  is  no  breach  of  international  law, 


(o)  The  Carl  Johaiiu, cited,  1  Hagg.  Adm.  113  ;  t'o/w  V.  JJuhrlii. 
4  K.  &  J.  367  ;  Tlie  Wild  Hanger,  32  L.  J.  P.  M.  i  A.  49.  V.  Th 
Saxonia,  Lush.  410. 

(fc)  General  Iron  Screw  Co.  v.  SdiunaunHii,  29  L.  .1.  Ch.  877. 

(,•)  The  Amnlla,  1  Moo.  P.  C.  N.  S.  471. 

(,/)   V.  The  Duuifrm,  Swab.  63. 
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or  any  interfereucc  witl.  the  rights  of  foreiguers 
exposed  Lim  to  no  such  peril  there ;  and  he  would 

ra)  n  '7  ^^"  P"'''^'-^-    But  the 

i^a':  J';.l?rZ/-/5;  ^"l^^rno.,.  ,  Hob.  W.  31«; 

iifin, rlaiulM  Mnam  Nmuj.  To     10  O    H    i.    rn, 
^«™6.  V.  CW,«  X,„„„„;„  1,  Q,  B.  D.  SHg!    '         ^^  "'  "  "''  ^ 

''■  J.  C.  P   781    i      '^  -■"';'""  '""'^-  "•'•*■»""  V.  C„„,,  49 

i''.«,  6  P.  B.  L;    ""'     '• '"  '^-  '•  ^-  *  "■  «7^'',. 

(•)  r/'«  India,  32  L.  .J.  p.  M.  A  A.  lnr, 
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seamen  of  a  ship  of  any  nation  are  entitled  to  sue 
for  wages  in  the  Admiralty  Court,  under  s.  10  of 
the  same  Act,  which  gives  that  Court  jurisdiction 
over  any  claim  by  a  seaman  of  any  ship  for 
wages  (a).  It  has  been  held  that  as  the  English 
sailing  rules  are  not  binding  on  foreign  ships  on 
the  high  seas,  a  foreign  ship  was  precluded,  in  a 
collision  suit,  from  imputing  to  the  British  ship 
with  which  the  collision  occurred,  a  breach  of  any 
of  those  rules  ;  on'  the  ground  that  it  had  no  right 
to  benefit  by  rules  by  which  it  was  not,  itself, 
bound  (ll). 

(a)  The  Nina,  37  L.  J.  Adm.  17. 

(b)  The  Zolherein,  Swab.  96. 


I* 


i.vi'' 


CHAPTER  VII. 

SECTION    I.-RKPnONANCT-BEP.Ar,     BY    ZMPLICATION- 
ACTS    IN,    OR    INVOLVING,    THE    NEGATIVE. 

An  author  must  be  supposed  to  be  consistent 

has  expressed  h.s  mind  clearly,  it  ouglft  to  be 
presumed  that  he  is  still  of  the  sa.e  mind  \l 
another  place,  unless  it  clearly  appears  that  he 
has  changed  it  (.).     m  this  respecT,  the  work  o 

hat  of  n":,"  '"''*''  '"^  ''''  '''-^  — r  a 
that  of  any  other  author;   and  the  language  of 

possible,  as  to  be  consistent  with  every  other  which 

Ihe  law,  therefore,  will  not  allow  the  revocat  on 
or  alteration  of  a  statute  by  construction  wL" 

Ind  if  tt        ''  •""'"'"'^'^  '°  ^'"  contradictions; 
ststent  with,  or  repugnant  to,  those  of  an  earlier 

(a)  PuSF.  L.  N.  b.  5,  c.  12,  s.  9. 

('')   K  sup.  p.  53.     As  to  Hepeal,  V  inf  o  670  m 

2  Q.  B.  272.  """'  -^  •  *"'"''■  ^-^  ^'"■"'>«.  [1891] 
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Act  that  the  two  cannot  stand  together  (a)  the 
earlier  stands  impliedly  repealed  hy  the  later  (6). 
£c</('.«  posteriorex  jn-iores  contrarian  al>ro(;aiit.  Uhi 
(kite   coiitmriee   l<-gi:i   mnt,   wmpi-r  aiitiquse  obroffof 

novii  («). 

A  difference,  indeed,  has  been  said  to  exist  in 
this  respect  between  the  effect  of  a  Saving  Clause 
or  Exception,  and  a  Proviso  in  a  statute.  When 
the  proviso  appended  to  the  enacting  part  is 
repugnant  to  it,  it  unquestionably  repeals  the 
enacting  part  {d) ;  hut  it  is  said  by  Lord  Coke 
that  when  the  enactment  and  the  saving  clause 
(which  reserves  something  which  would  be  other- 
wise included  in  the  words  of  the  onacting  part  {(•)), 
are  repugnant— as  where  a  statute  vests  a  manor 
in  the  King,  saving  the  rights  of  all  persons,  or 
vests  in  him  the  manor  of  A.  saving  the  rights 
of  A.— the  saving  clause  is  to  be  rejected,  because 
otherwise  the  enactment  would  have  been  made 
in  vain  (/).     One  authority  which  he  cites  for  this 

(a)  West  Ham  v.  Fourth  City  Building  Society,  [1892]  1 Q.  B.  654. 

(b)  Co.  Litt.  112;  Shep.  Touchst.  88;  Grot.  b.  2,  c.  16,  b.  4; 
Sirnn  V.  Dour/hti/,  5  Yea.  243 ;  Comtantine  v.  CoastaHline,  6  Ves. 
100;  Mormll  v.  Sutton,  65  B.  E.  434;  Brown  v.  «.  IF.  E.  Co.,  9 
Q.  B.  D.  753,  per  Field  •!. 

(c)  Livy,  b.  9,  c.  34. 

(rf)  A.-(i.  V.  ChelKca  Waterworka,  Fitzg.  195. 
(e)  Co.  Litt.  47a ;  Shep.  Touchst.  78. 

(/)  Alton  Wooih  Case,  1  Rep.  47.  Y.  Yarmouth  v.  Simmons,  10 
Ch.  D.  518. 
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proposition  is  the   case   of  the  reversal  of    the 
Duke  of  Norfolk's  attainder,  by  an  Act  of  Mary. 
That  Act   declared   that  the    earlier    statute  of 
38  Hen.  VIII.,  which  had  attainted  the  Duke 
was  no  Act,  but  utterly  void,  providing,  however! 
that  this  reversal  should  not  take  from  the  grantees 
of  Henry  VIII.  or  Edward  VI.  any  lands  of  the 
Duke  which  those  Kings  had  granted  to  them  • 
and  this  provision  was  held  inoperative  to  save 
the  rights  of  the  grantees.     But  this  resulted,  it 
IS  said,  not  because   the   saving  clause  was  re- 
pugnant  to   the  enacting  part,  but   because  the 
latter,  in  declaring  the  attainder  void,  in  effect 
established  also  that  the  lands  of  the  Duke  had 
never  vested  in   the   Crown;   that  none,  conse- 
quently, had  ever  passed  to  the  grantees ;   and 
that  there  was  thus  no  interest  to  be  saved  on 
which  the  clause  could  operate  (</). 

The  illustrations  given  by  Coke  are  cases  of 
conveyance  of  land;  and  the  rule  as  regards  the 
construction  of  repugnant  passages  in  a  convey- 
ance by  deed  has  always  been  that  the  earlier  of 
them  prevails  (6).  But  it  may  be  questioned 
wJiether  there  is  auy  solid  ground  for  this  distinc- 
tion between  a  saving  clause  and  a  proviso  in  a 

(a)  WaU!„gl,am;  Ca,e,  Plow.l.  56,5 ;  V.  S„v,;,„s  InMnlion  v 
Xakin,  23  Maine,  370. 

('.)  Co.  Litt.  112 ;  Shep.  Touol.st.  81 ;  Colher  v.  Menki,  Hard 
Ji ;  turmiall  v,  (\ma,heii,  63  R.  R.  4.5S. 
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statute.  The  later  of  two  passages  iu  a  statute, 
being  the  expression  of  the  later  intention,  should 
prevail  over  the  earlier ;  as  it  unquestionably 
would,  if  it  were  embodied  in  a  separate  Act. 

It  has  been  held  that  where  a  statute  merely 
re-enacts  the  provision  of  an  earlier  one,  it  is  to  be 
read  as  part  of  the  earlier  statute,  and  not  of  the 
re-enacting  one,  if  it  is  in  conflict  with  another 
passed  after  the  first,  but  before  the  last  Act ;  and 
therefore  does  not  repeal  by  implication  the  inter- 
mediate one(rt).  Where  a  passage  in  a  schedule 
appended  to  a  statute  was  repugnant  to  one  in  the 
body  of  the  statute,  the  latter  was  held  to  pre- 
vail {/)).  Where  (as  often  happens)  a  proviso  is 
inserted  to  protect  persons  who  are  unreasonably 
apprehensive  as  to  the  effect  of  an  enactment 
where  there  is  really  no  question  of  its  application 
to  their  case,  the  enactment  is  not  to  be  construed 
against  the  intention  of  the  Legislature  so  as  to 
impose  a  liability  upon  people  who  were  not  so 
apprehensive  (r). 

(a)  Morime  v.  Boijal  British  Bank,  1  0.  B.  N.  S.  87,  per 
Willes  J.,  citing  Wallace  v.  Blackmell,  3  Drew.  538 ;  Va.  R.  v. 
Dove,  3  B.  &  Aid.  596. 

(I)  B.  V.  Baineii,  12  A.  &  E.  227 ;  Alhn  v.  Flicker,  10  A.  A  E. 
640,  per  Patteson  J. ;  B.  v.  Bmnell,  18  L.  J.  M.  C.  106 ;  Bein 
V.  Ormi,  8  P.  D.  79.  V.  Clarke  v.  Gaul,  22  L.  ,T.  Ex.  67.  .\s 
to  Statutory  Eules,  V.  IpHitnto  of  Patent  Agents  v.  Lockinn'tl, 
[1894]  A.  C.  360,  sup.  p.  S3. 

(c)  West  Derby  Guarillam  v.  Metropolitan  Life  At>sarance,  [1897] 
A.  C.  647. 
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When  the  later  of  two  general  enactments  is 
couched  in  negative  terms,  it  is  difiSoult  to  avoid 
the  inference  that  the  earlier  one  is  impliedly 
repealed  by  it.  For  instance,  if  a  general  Act 
exempts  from  licensing  regulations  the  sale  of  a 
certain  kind  of  beer,  and  a  subsequent  one  enacts 
that  "no  beer"  shall  be  sold  without  a  license. 
It  would  obviously  be  impossible  to  save  the  former 
from  the  repeal  implied  in  the  latter  (a)  The 
Highway  Act,  1835,  which  enacted  that  "no 
action"  for  anything  done  under  it  should  be 
begun  after  three  months  from  the  cause  of 
action,  was  so  clearly  inconsistent,  as  regards 
actions  against  justices,  with  the  24  Geo.  II 
which  limited  the  time  to  six  months,  that  it 
necessarily  repealed  the  latter  (b). 

But  even  when  the  later  statute  is  in  the 
affirmative,  it  is  often  found  to  involve  that 
negative  which  makes  it  fatal  to  the  earlier  enact- 
ment (c).  The  requirements  of  3  &  4  Will.  IV. 
c.  74,  which  empowered    a    married  woman  to 

(a)  Scad  V.  Stores,  30  L.  J.  M.  C.  110;  remedied  by  24  &  25 
Viet.  o.  21,  a.  3.  ' 

(6)  5  &  6  Will.  IV.  c.  50,  s.  109 ;  24  Geo.  II.  c.  44,  s.  8  •  Six 
V.  Borlon,  12  A.  &  E.  470. 

(<•)  Bac.  Ab.  Stat.  (D.);  FoHer',  Case,  5  Rep.  59.  V.  Lord 
Blackburn's  jdgmt.,  Ganiett  v.  Bradle,,,  48  L.  .J  Ex  186  ■  VI, 
int.  p.  299  et  aeq.  ' 

I.S.  jj, 
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dispose  by  deed  of  land  wl)ich  she  held  in  fee, 
provided  she  did  so  with  the  concurrence  of  her 
husband  and  by  deed  acknowledged,  were  impliedly 
repealed  by  the  Married  Women's  Property  Act, 
1882,  which  enables  her  in  general  terms  to  dis- 
pose of  all  real  property  as  if  she  were  a  feme 
i'ule(a).  If  an  Act  requires  that  a  juror  shall  have 
^20  a  year,  and  a  new  one  enacts  that  he  shall 
have  twenty  marks,  the  latter  necessarily  implies, 
on  pain  of  being  itself  inoperative,  that  the  earlier 
qualification  shall  not  be  necessary,  and  thus 
repeals  the  first  Act  (A).  An  Act  empowering  a 
railway  company  to  erect  a  station  on  any 
scheduled  lands  within  the  limits  of  deviation, 
would  override  tb^  provisions  of  the  earlier 
Metropolis  Management  Amendment  Act,  1862, 
s.  75,  which  forbade  the  erection  of  buildings 
beyond  the  general  line  of  buildings  in  a  street  (<•). 
The  58  Geo.  III.  c.  127,  giving  power  to  two 
justices  to  enforce  the  payment  of  a  church  rate 
when  its  validity  was  undisputed  and  the  sum  due 
was  under  ten  pounds,  provided  that  where  the 
validity  was  disputed,  the  justices  should  forbear 

(a)  45  &  46  Viot.  c.  75 ;  Me  Dmmmond,  60  L.  J.  Ch.  258. 

(h)  Jenk.  2nd  Cent.  Case,  73 ;  1  Bl.  Oomm.  89. 

(c)  25  &  26  Vict.  0.  102,  s.  To ;  City  &  South  London  Mij.  v. 
London  C.  C,  [1891]  2  Q.  B.  513 ;  Londm  C.  C.  v.  London  School 
Bd.,  [1892]  2  Q.  B.  606;  VchfieU  U.  D.  C.  v.  Cmchomojh 
M'ati^r  Co.,  [1899]  2  Q.  B.  Gfi4. 
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from  adjudicating,  and  provided  that  nothing  in 
the  Act  should  alter  or  affect  the  jurisdiction  of 
the  Ecclesiastical  Courts  to  decide  cases  touohin- 
the  validity  of  the  rate,  or  where  the  sum  exceed°- 
mg  ten  pounds,  was  held  to  repeal  the  jurisdiction 
of  the  latter  Courts,  where  it  was  given  to  the 
justices,  the  provisoes  showed  that  an  altferation 
in  the  jurisdiction  was  intended  (a).    Sec.  IG.'S  &  C 
Vict.   c.  22,  which  authorised   the   Secretary  of 
State    to    remove    to   Bethlehem    Hospital    any 
prisoner  confined  in  the  Queen's  prison  who  was 
of   unsound   mind,   was    held,   as    regards    such 
prisoners,  to  repeal  impliedly  the  earlier  enact- 
ment of  1  &  2  Vict.  c.  110,  s.  10-2,  which  provided 
that  a  prnoner  for  debt  of  unsound  mind  should 
be  discharged  after  certain  inquiries  and  formali- 
ties (A).     Where  an  Act  of  Charles  II.  enabled  two 
justices  of  the  peace,  "  whereof  one  to  be  of  the 
quorum,"  to  remove  any  person  likely  to  be  charge- 
able to  the  parish  in  which  he  comes  to  inhabit  • 
and  another,  after  reciting  this  provision,  repealed 
It,  and  enacted  that  no  person  should  be  remov- 
able until  he  became  chargeable,  in  which  case 
two  justices  of  the  peace  "  were  empowered  to 
ren.ove  him;    it   was  held    that    the   later  Act 

B,'r  all'""'*  "  ■"'*"'  ^  '^^  ^-  ''"■  ■^*'*"'  '■  ^"''<'"*«"''  "3 

{!>)  (lore  V.  Grey,  32  L.  J.  C.  P.  106. 
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dispensed  with  the  qualification  of  being  of  the 
quornm  (a). 

The  provision  of  43  Eliz.  which  gave  an  appeal 
without  any  limits  as  to  time  against  overseers' 
accounts,  was  impliedly  repealed  by  a  subsequent 
Act,  which  gave  power  to  appeal  to  the  next 
Quarter  Sessions  (/<). 

The"  Nuisances  Bemoval  and  Diseases  Pre- 
vention Act,  1848,  in  providing  that  the  costs  of 
obtaining  and  executing  an  order  of  justices  under 
the  Act  against  an  owner  of  premises  should  be 
recoverable  in  the  County  Court,  impliedly  re- 
pealed, as  regards  such  cases,  the  enactment  of 
the  County  Courts  Act,  that  those  Courts  should 
not  take  cognizance  of  cases  where  title  to  real 
property  was  in  question ;  for  it  would  have  been 
inoperative  if  the  Court  could  not  decide  the 
question  of  ownership  («).  So,  where  justices 
were  empowered  to  punish  summarily  acts  of 
malicious  damage  to  property,  except  when  done 
"  under  a  fair  and  reasonable  supposition "  of  a 
right,  it  was  held  that  this  proviso  impliedly 
repealed,  pro  tanto,  the  general  principle  which 

(a)  13  &  14  Car.  II.  o.  12,  and  35  Geo.  III.  o.  101 ;  H.  v. 
Llangian,  4  B.  &  S.  249,  dissentiente  Cockbum  C.J. 

(i<)  43  EUz.  c.  2,  s.  6,  and  17  Geo.  II.  c.  38,  s.  i;  S.  v. 
WoreeHershire,  17  E.  E.  397. 

(c)  11  &  12  Vict.  0. 123,  8.  3,  and  9  &  10  Vict.  c.  95,  s.  58 ; 
It.  V.  Haritev,  22  L.  J.  Q,  B.  299. 
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ousts  the  jurisdiction  of  justices  when  a  bo,ul  rid. 
claim  of  nght  is  assorted,  and  that  the  justices 
were  not   bound    to    aostain    from    adjudicatr 
until  satisfied  that  the  act  had  been  done  unde.  J 
fair  and  reasonable  supposition  of  right  («).    So 
where  one  Act  empowered  justices  to  enforce  th^ 
payment  of  costs  given  by  the  Queen's  Bench  on 
appeal  agamst  convictions,  except  where  the  party 
liable  was  under  recognizances  to  pay  such  costs 
and  a  later  one  authorised  the  Quarter  Sessions  to 
give  costs  m  "  any  appeal,"  to  be  recovered  in  the 
manner  provided  by  the  first  Act ;  it  was  held  that 
the  exception  in  that  Act  was  impliedly  repealed, 
and   that  a  distress  warrant  had   been  properi; 
issued  against  the  party  liable,   though  he   was 
under  recognizances  («).    An   order  made  under 
the    authority    of    the    Judicature    Act     1875 
enacting  that   the   costs  of   all    proceedings    in 
the  High  Court  shall  be  in  the  discretion  of  the 
Court,  and  that  where  an  action  is  tried  by  a  jury 
the  costs  shall  follow  the  event  unless  the  Judge' 
at  the  trial,  or  the  Court,  otherwise  orders,  was 
held  to  repeal  so  much  of  the  Act  of  21  Jac   I 
«■  16  as  deprived  a  successful  plaintiff  of  costs  in 


an  action  of  slander  when  he  did  not 


recover  as 


(a)  White  V.  Feait,  L.  H.  7  Q  B  353 
(i)  11  &  12  Viot.  c.  43,  s.  27;  12  &  is  Vict  c  45   s  V  P 
"m  V.  Sea,l,  30  L.  J.  U.  C.  123.  '         '     '"'" 
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inucli  as  forty  Rhillings  damages  (a).  An  enactment 
that  the  Ciistos  Rotulorura  shall  nominate  a  fit 
pei-Hou  to  be  Clerk  of  the  Peace  i/uamdiii  bene  «■ 
(/i-fitii'rit,  impliedly  repealed  an  earlier  one  which 
anthorised  the  appointment  durante  Ime  placila  ; 
for  a  grant  under  the  former  would  bi.  inconsistent 
with  one  under  the  latter  of  the  above  Acts  (A). 
Where  an  Act  made  it  actionable  to  sell  a  pirated 
copy  of  a  work  with  knowledge  that  it  was  pirated, 
and  a  subsequent  Act  c-Dui  ained  a  similar  provision 
but  without  any  mention  of  guilty  knowledge,  it 
was  held  that  the  earlier  Act  was  so  far  abrogated 
that  an  action  was  maintainable  for  a  sale  made 
in  ignorance  of  the  piracy  (c).  Where  one  Act 
imposed  a  penalty  of  5s.  for  killing  or  selling  a  wild 
bird  between  March  and  August,  unless  it  was 
proved  that  the  bird  had  been  brought  from  abroad 
before  March ;  and  a  later  one,  after  reciting  that 
this  enactment  was  insufficient  for  the  protection 
of  wild  birds  during  the  breeding  season,  imposed 
a  penalty  of  20s.  for  killing  or  "  possessing  "  a  wild 
bird  between  February  and  July,  it  was  held  that 

((()  (lurneli  v.  Bradley,  sup.  p.  257;  BockM  v.  Clippinrjiinli', 
[1891]  2  Q.  B.  293.  Va.  per  Jessel  M.E.,  Merteii  Dixlv  v. 
Lucag,  51  L.  J.  Q.  B.  116;  Oardmr  v.  Whit/onl,  4  C.  B.  N.  S. 
665. 

[b)  Owen  v.  Saunderg,  1  Lord  Eaym.  158.  Va.  Be  North  Waht 
Gmipomler  Co.,  [1892]  2  Q.  B.  220. 

(f)  Weil  V.  Francin,  5  B.  &  Aid.  737 ;  Oaiiihitil  v.  Simiier,  2!) 
L.  J.  Ex.  98.     r.  Mem  Eea,  sup.  p.  137. 


KEI-KAL    BY   IMPLICATION.  26.i 

the  later  Act   impliedly  repealed  tl.e  proviso  of 
he  earlier  Act,  which  admitted  the  excuse  that 
the   h.rd  had  been  imported  («).     Where  au  Act 
required  that  a  conseut  should  be  givea  in  writing 
attested  by  two  witnesses,  and  a  subsequent  Act 
made  the  consent  valid  if  in  writing,  but  made 
no  mention  of  witnesses,  this  silence  was   held 
to  repeal  by  implication  the  provision  which  re- 
quired  them  (A).     1  Eliz.  c.  1,  which  empowered 
the  Queen  to  authorise  ecclesiastical  persons  to 
administer  e^  officio  oaths  to  supposed  offenders 
was  impliedly  repealed  by  16  Car.  I.,  which  took 
away  the  oaths  (.).     Where  nn  Act  exempted  from 
impressment  all  seamen  employed  in  the  Greenland 
fishenes,  and  a  later  one  exempted  seamen  em- 
barked for  those  fisheries  whose  names  were  regis- 
tered and  who  gave  security,  it  was  held  that  the 
earlier  was  repealed />ro  Hint,,  by  the  later  Act  (rf). 

A  curious  complication  of  legislation  iuvolvin"  a 
repeal  by  implication  is  afforded  by  the  Judicature 

(a)  35  &  36  Vict.  c.  78.  and  39  &  40  Viot.  c.  29 ;  H7.,Wcarf  v. 
HuUM  G  P.  D.  553.  r.  43  &  U  Vict.  c.  35,  and  44  A  45 
Vict.  c.  jl ;  Taylor  v.  Bogen,  50  L.  J.  M.  C.  132 

((')  C«mberland  v.  Coj,daHd,  31  L.  J.  E.k.  353  .^'^^t  Jervis  C  J 
J^Iery,^Boo.ey,  4  H.  L.  Cas.943;  andp„  Lord  Wensleydale.' 
K„U  y.  Jeffreys,  3  Macq.  611.     F.  Bodg,o„  v.  Bell,  24  Q.  B  D 
■i2.) ;  Derby  v.  Bury  Commlmoiiert,  inf.  p.  282. 

(c)  Birch  V.  Lake,  1  Mod.  1B5. 

('')  Eap.  CariUliers,  9  East.  44 
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Act,  1873,  and  tbo  County  Courts  Acts  of  1876 
and  1888.  Under  the  Judicature  Act,  1873,  b.  45, 
wliicli  camo  into  operation  in  1876,  it  was  enacted 
that  from  a  decision  of  a  Divisional  Court  on 
appeal  from  a  County  Court  there  should  be  no 
further  appeal  without  the  leave  of  the  Divisional 
Court.  But  the  County  Courts  Act,  1875,  which 
came  into  operation  the  following  day,  enacted 
that  there  should  be  an  appeal  without  leave  from 
the  Divisional  Court,  if  the  latter  "  altered  "  the 
judgment  of  the  County  Court  in  an  Admiralty 
cause,  and  consequently  juv  tantu  repealed  s.  45  of 
the  Judicature  Act.  The  County  Courts  Act, 
1888,  repealed  the  provision  of  the  County  Courts 
Act,  1875,  referred  to,  but  provided  that  the 
repeal  should  not  revive  any  enactment  not  in 
force  when  it  was  passed.  This  express  repeal 
consequently  did  not  revive  s.  45,  Judicature  Act, 
1873,  80  far  as  it  was  impliedly  repealed  by  the 
County  Courts  Act,  1875  (a). 

Where  a  statute  contemplates  in  express  terms 
that  its  enactments  will  repeal  earlier  Acts,  by 
their  inconsistency  with  them,  the  chief  argument 
or  objection  against  repeal  by  implication  is  re- 
moved, and  the  earlier  Acts  may  be  more  readily 
treated  as  repealed.     Thus,  after  a  local  Act  had 

(a)  36  &  37  Vict.  c.  66,  38  &  39  Vict.  o.  50,  s.  10, 51  &  52  Vict. 
c.  43,  s.  188;  The  Dart,  [1893]  P.  33.  Ya.  Tlte  Delano,  [1895] 
P.  40. 
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directed  the  trustees  of  a  tnrupiko  to  keep  their 
accounts  and  proceedings  in  books  to  whicli  "all 

Act  1822,  3  Geo.  IV.  c.  126,  which  recited  the 
great  importance  of  one  uniform  system  being 
adhered  to  in  the  laws  regulating  turnpikes,  and 
enacted  that  former  laws  should  continue  in  force 
except  as  they  were  thereby  varied  or  repealed,' 
directed  that  the  trustees  should  keep  their  ac^ 
counts  in  a  book  to  be  open  to  the  inspection  of 

be  trustees  or  creditors  on  the  tolls,  and  that 
the  book  of  their  proceedings  should  be  open  to  the 
luspection  of  the  trustees;  it  was  held  that  the 
power  of  inspection  of  the  proceedings  given  by 
the  first  Act  to  "  all  persons  "  was  repealed  («) 

Again,  If  the  co-existence  of  two  sets  of  pro- 
vBions  would  be  destructive  of  the  object'  or 

hich    he  later  was  passed,  the  earlier  would  be 
epealed  by  the  later.     Thus,  when  a  local  Acl 

number  the  houses  in  a  town,  and  another  local 
Ac    gave  the  same  power  to  another  body    the 
earher  would  be  supei.eded  by  the  later  Acl    f^ 
0  leave  the  power  with  both  would  be  to  defeat 
the  object  of  the  Legislature  (/>).     But  if  one  Act 

(«)  S.  V.  Northkach,  5B.&  Ad.  978 

(6)  Daw  V.  Metropolian  BoanI,  31  L.  J.  C.  P  223      V  r    r 
V.  K.„t  Wal.r„ori,,  7  B  A  C  314  •  fl  v    ^^■nl      \  I' 
i",  l>nt,B  V,  WmHtmiley,  iU.&S.  429. 
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imposed  a  toll,  payable  to  turnpike  trustees,  for 
passing  along  a  road,  and  another  transferred 
the  duty  of  repairing  the  road  to  another  body, 
prohibiting  also  the  trustees  from  repairing  it,  the 
toll  would  not  be  thereby  impliedly  repealed  (a). 

A  later  Act  which  conferred  a  new  right,  would 
repeal  an  earlier  one,  if  the  co-existence  of  the 
right  which  it  gave  would  be  productive  of  incon- 
venience ;  for  the  just  inference  from  such  a  result 
would  be  that  the  Legislature  intended  to  take  the 
earlier  right  away  (h).  Thus,  the  Country  Bankers 
Act,  1826  (7  Geo.  IV.  c.  46),  which,  besides  limit- 
in"  and  varying  the  common  law  liabihties  of 
members  of  banking  companies,  provided  that 
suits  against  such  companies  should  and  lawfully 
might  be  instituted  against  the  public  officer,  was 
held  to  take  away  by  implication  the  common  law 
right  of  suing  the  individual  members  (c),  for  from 
the  nature  of  the  case,  this  must  have  been  what 
the  Legislature  intended  (d). 

(o)  Phipsm  V.  Hanett,  1  Cr.  M.  &  E.  473.  Cp.  Brown  v. 
G.  W.  S.  Co.,  51  L.  J.  Q.  B.  529.  Ta.  Tabenacle  Bldg.  Socy.  v. 
Knight,  [1892]  A.  C.  298 ;  Be  Kirkleatham  Local  Board,  [1893] 
1  Q.  B.  375. 

(b)  V.  inf.  Chap.  VIII.,  Sec.  I. 

(c)  Steward  v.  Greoues,  12  L.  J.  Ex.  109 ;  Chapman  v.  Milvain, 
19  L.  .1.  Ex.  228 ;  Damson  v.  former,  20  L.  J.  Ex.  177 ;  O'Flalierltj 
V.  McDotceU,  6  H.  L.  Cas.  142.  To.  Green  v.  B.,  1  App.  Cas. 
513  ;  Boleii  v.  Botewell  and  Hardy  v.  Bern,  5  T.  E.  538. 

(rf)  Per  Lord  Cranworth,  (yFlaherty  v.  McDowell,  G  H.  L.  Cas. 
157.     V.  Coicley  v.  Byat,  5  Cb.  D.  944. 
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In  other  circumstances,  also,  the  iuooavenience 
or  inoongraity  of  keeping  two  enactments  in  force 
iias  justified   the  conclusion   that  one   impliedly 
repealed  the  other,  for  the  Legislature  is  presumed 
not  to  intend  such  consequences.    Thus,  9  Geo.  IV. 
c.  61,  which  prohibited  keeping  open  public-houses 
during  the  hours  of  afternoon  divine  service,  was 
held  repealed  by  implication  pro  tanto  by  18  &  1!) 
Vict.  c.  118,  which  prohibited  the  sale  between 
three  and  five  o'clock  p.m.,  the  usual  hours  of 
afternoon  divine  service.     If  both  Acts  had  co- 
existed, it  would  have  been  in  the  power  of  the 
clergyman  of  every  parish  to  close  the  public- 
houses  for  four  hours  instead  of  two,  by  beginning 
the  afternoon  service  at  one  or  at  five  p.m.,  an 
intention  too  singular  to  be  lightly  attributed  to 
the  Legislature  (a).     So,  the  charges  contained 
m  the  Distress  for  Rent  Rules,  1888  (made  under 
s.  8,  Law  of  Distress  Amendment  Act,  1888,  61 
&  52  Vict.  0.  21)  have  superseded  the  charges  in 
the  schedule   to  the  Distress  (Costs)  Act    1817 
57Geo.  IILc.  93(/)). 


L.  J.  M.  C.  217,  S.  C.  F.  Barri,  v.  J«.,„,  30  L.  .T  M  C  183  ■ 
iJ.  V.  Senior,  L.  &  C.  401;  ij.  v.  limh>,  2  E.  &  B  447-  B  v 
Km^.  22  L.  J.  M.  C.  139,  S.  C.  F.  examples  of  a  Bimilar  kind 
m  mncUiier  (Ma„or)  v.  Lyom,  22  Ch.  J).  287,  and  New  Windm- 
( ariioralhn  v.  Taijlor,  [1899]  A.  C.  41. 
[I')  Walker  v.  Itelfer,  80  L.  J.  K.  B.  G23. 
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An  intention  to  repeal  an  Act  may  be  gathered 
from  its  repugnancy  to  the  general  course  of 
subsequent  legislation.  Thus  7  Geo.  I.  c.  21, 
which  prohibited  bottomry  loans  by  Englishmen  to 
foreigners  on  foreign  ships  engaged  in  the  Indian 
trade,  was  held  to  have  been  silently  repealed  by 
the  subsequent  enactments  which  put  aa  end  to 
the  monopoly  of  the  East  India  Company,  and 
threw  its  trade  open  to  foreign  as  well  as  to  all 
British  ships  (a).       t 


SECTION    II. — CONSISTENT    AFFIRMATIVE    ACTS. 

But  repeal  by  implication  is  not  favoured  (i). 
A  sufficient  Act  ought  not  to  be  held  to  be  repealed 
by  implication  without  some  strong  reason  (c).  It 
is  a  reasonable  presumption  that  the  Legislature 
did  not  intend  to  keep  really  contradictory  enact- 
ments in  the  statute-book,  or,  on  the  other  hand, 
to  effect  so  important  a  measure  as  the  repeal  of 
a  law  without  expressing  an  intention  to  do  so. 

(a)  The  India,  No.  2,  33  L.  J.  P.  M.  &  A.  193.  Va.  R  v. 
Norihleach,  5  B.  &  Ad.  978 ;  West  Sam  v.  Fourth  City  Buildimj 
Socy.,  [1892]  1  Q.  B.  654.  Cp.  per  Ex.  Ch.,  Shrembury  v.  Scoll, 
6  C.  B.  N.  S.  1.  V.  other  illustrations  in  Re  Yearwood's  Trugtn, 
5  Ch.  D.  545 ;  B.  v.  M.  Sec,  21  Q.  B.  D.  569 ;  B.  v.  We»t  Bidmj, 
[1891]  1  Q.  B.  722. 

((>)  Fotler's  Case,  11  Eep.  63a. 

(c)  Per  Lord  Bramwell,  O.  W.  B.  v.  Swindou  <t  Cheltenham  III/., 
9  App.  Gas.  at  p.  809. 
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Such  an  interpretation,  therefore,  is  not  to  be 
adopted,  unless  it  be  inevitable.  Any  reasonable 
construction  which  offers  an  escape' Ci 

r^tiir  ''  "'  ^"^  ~-  -^*^  *^e  -; 
It  is  sometimes  found  that  the  conflict  of  two 
s  atutes  ,s  apparent  only,   as  their  objects    are 
different    and   the  language  of  each  is  therefore 
restricted,  as  pointed  out  in  the  precedingTha" 
ter,  to   Its   own   object  or  subject.     When  thdr 
anguage    ,s   so    confined,    they  run    in   paraUe 
-es   without  meeting.     Thus  the  Eeal  pZ  t 
Limitation  Act,  1833  (3  &  4  Will.   IV    c  Tyf 
which  limits  the  time  for  suing  for  the  recovery  of 
and   which  IS  defined  to  include  tithes)  to  20  years 
after  the  right  accrued,  was  found  not  to  atfecUhe 
provision  of  the  Act  of  the  preceding  session,  2  &3 
Will.   IV.   c.  100,  which  enacts  that  claims  to 
exemption   from  tithes  shall  bo  valid  «ffl 
payment  for  thirty  years  ;  for  the  f    mer t  del 
wi  h  conflicting  claims  to  the  right  of  receit  ng 
tthes  which  are  admittedly  payable;   while  thf 
atter  related  to  the  liability  to  pay  them  (a^      L 

(a)  Elj,  {Dean  of)  v.  Co,!,,  15  L.  J.  Ex  341 

(>■)  Ely  (Dean  of)  r.  Bli„.  2  De  G.  M.  &  G  459      F„    P 

^  C„  H„,  V.  Ot.  Northern  Ry.  Co..  20  L.  J.  Q.  B.  349;  G.^^, 
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So,  s.  13,  1  &  2  Vict.  c.  110,  which  enacted  that 
a  judgment  against  any  person  should  operate  as 
a  charge  on  "lands,  rectories,  advowsons,  tithes," 
and  hereditaments  in  which  the  judgment  debtor 
had  an  interest,  was  held  to  be  limited  to  the 
property  of  debtors  who  had  the  power  of  charging 
their  property,  that  is,  to  lay  rectories,  advowsons, 
and  tithes,  and  so  did  not  conflict  with  or  repeal 
by  implication  13  Eliz.  c.  10,  which  makes  void 
all  ohargings  of  ecclesiastical  property  in  ecclesi- 
astical hands  (a).  The  Act  which  provides  one 
course  of  proceeding  for  the  habitual  neglect  to 
send  a  child  to  school,  does  not  conflict  with 
another  which  provides  a  different  mode  of  pro- 
ceeding for  a  neglect  which  was  not  habitual  but 
occasional  only,  and  both  therefore  can  stand  (h). 
55  Geo.  III.  c.  137,  which  imposed  a  penalty  of 
JEIOO,  recoverable  by  the  common  informer  by 
action,  on  any  parish  oflBcer  who,  for  his  own 
profit,  supplied  goods  for  the  use  of  a  workhouse, 
or  for  the  support  of  *he  poor,  was  held  unaffected 
by  s.  77,  4  &  5  Will.  IV.  c.  76,  which  inflicted  a 
fine   cf  £5,   recoverable   summarily,  half  for  the 

V.  Ellis,  9  M.  &  W.  113 ;  Manning  v.  Phelps,  24  L.  J.  Ex.  62 ; 
BordoH  y.  Hesketh,  4  H.  &  N.  175.  Cp.  B.  v.  Everett,  sup. ;  Be 
Knight,  17  L.  J.  Ex.  1G8;  Irish  Land  Commission  v.  GmnI,  10 
App.  Caa.  14. 

(a)  floKiitiiui  V.  GathercoU,  24  L.  J.  Ch.  338. 

{(.)  Re  Murphu,  40  L.  .r.  M.  C.  193.  Fn.  Exp.  Allwal.r,  40 
L.  .1.  Bank.  41. 
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^former  and  half  for  the  poor  rates,  on  any  such 
officer  who  supplied  goods  for  his  profit  to  aa 
andmdual  pauper  (a).  It  had  been  decided  befor^ 
the  passing  of  the  later  Act  (which,  indeed,  was 
passed  ,n  consequence  of  that  decisi  n),  tha  The 
arhor  enactment  applied  only  to  a  supp  y  7r 
the  poor  generally,  but  not  to  the  supply  of  an 

S  the  T  T'rT^'^-    ^'^  P-hibition'cont    n  ; 
n  the  Trade  Union  Act,  1871,  against  a  Court 
entertaining  any  legal  proceedings  for  the  purpose 
of  enforcing  an  agreement  for  the  application  o 
the  funds  of  a  trade  union  to  provide  benefits  for 
members    has    been    held    not    to    be  impLlv 
repealed  by  the  provision  of  the  Tr.de  Uoln  A  I 
Amendment    Act,    1870,    that    a    membei    mal 
nominate  any  person  to  receive  any  monevs  I 
o    such  member  from  his  trade  'unfonl  h  s 

mim  to  the  nominee  ;  the  object  of  the  later  enact 
ment  being,  not  to  depart  from  the  policy  of  tt 
earlier  one,  but  to  enable  members  to  give  away 
-aU  sums  due  to  them,  without  incurring  Z 
trouble  of  making  a   Will     or    th.  ! 

probate  (c).  '  *^'    "^P«°««    "^ 

The  56  Geo.  III.  c.  50  (relating  to  the  sale  of 

f'  ^"^"^  ^-  ^''«<'ari«g,  3  B.  A  Aid  145 

{'=)  34  &  35  Vict.  c.  31,  s   4  and  W  .   An  v 
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farm  stock  in  execatiou),  in  providing  that  no 
assignee  in  bankruptcy  or  under  a  bill  of  sale,  and 
no  purchaser  of  farm  stock,  shonld  be  entitled  to 
dispose  of  any  stock  intended  for  use  on  the  land 
in  any  other  manner  than  the  tenant  ought  to 
have  disposed  of  it,  was  limited  in  construction 
to  the  purchases  from  tenants ;  but  as  not  affecting 
2  &  3  W.  &  M.  c.  5,  which  imposes  on  the  land- 
lord the  obligation  of  selling  distrained  goods 
at  the  best  price,  and  therefore  as  not  justifying 
him  in  selling  under  the  conditions  of  the  5G 
Geo.  III.  (a).  The  later  Act  showed  no  intention 
to  modify  the  law  of  distress. 

So,  an  Act  which  imposes,  for  police  purposes, 
a  penalty  for  retailing  excisable  liquors  without  a 
magistrate's  license,  would  not  be  affected  by  au 
excise  Act  of  later  date,  which,  after  imposing  a 
duty  on  persona  licensed  by  magistrates,  provided 
that  nothing  which  it  contained  should  prohibit  a 
person  duly  licensed  to  retail  beer,  from  carrying 
on  his  business  in  a  booth  or  tent,  at  a  fair  or 
race  (h),  1  Will.  IV.  o.  64,  which  imposed  on 
beer  retailers  licensed  by  the  Excise  a  penalty 
of  from  jOIO  to  ^20  on  conviction  before  justices, 


(a)  Ridgaay  v.  Stafford,  20  L.  J.  Ex.  226 ;  Wilmot  v.  Sose,  23 
L.  J.  Q.  B.  281 ;  Haalcint  v.  Walrmd,  1  C.  P.  D.  280. 

(6)  R.  V.  floMon,  4  B.  &  Aid.  519 ;  R.  v.  iJoir  nra,  3  T.  E.  5G0. 
Y.  Bttchlc  V.  Wrighl$on,  34  L.  J.  M.  C.  43 ;  Ash  v.  Li/m,  .!  J 
L.  J.  M.  C.  159. 
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c.   58    which  punished  with  a  penalty  of  ^20n 
any  retailer  of  beer  who  had  in  hiT 

£-oft^ririjn--- 

thri  r  P^°'«°''on  of  the  consumer    while 

the  earlier  was  aimed  as  much  ,if  fK. 
of  frauds  on  the  revenue  S)      it  ;„?  f™'°" 
also,  that  56  Geo    III   '    58  '''  "^'^''^' 

sell  a  particular  piece  of  land,  and  in  another 

W  Per  Best  C.J..  Ci„„,;,,„  ,.  ,,„„ 

3'J5.  ^-  ^*^  ■  ^"y''"-  V.  OW/,a,„,  4  ch.  D. 

I..S. 
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prohibited  it  to  sell  "  any  land,"  the  first  section 
would  be  treated  not  as  repealed  by  the  sweeping 
terms  of  the  other,  but  as  an  exception  to  it  (a). 
In  this  manner  two  Acts  passed  in  1833  were  con- 
strued as  reconcilable,  oec.  42,  3  &  4  Will.  IV. 
c.  27,  which  provided  that  no  action  for  rent,  or 
for  interest  on  money  charged  on  land,  should  be 
brought  after  6  years,  and  the  3  &  4  Will.  IV. 
c.  42,  passed  three  weeks  later,  which  provided 
that  no  action  for  rent  reserved  by  lease  under 
seal,  or  for  money  secured  by  bond  or  other 
specialty,  should  be  brought  after  20  years  (uow 
by  s.  8,  Eeal  Property  Limitation  Act,  1874, 
12  years),  were  construed  as  reconcilable,  by 
holding  that  the  later  enactment  was  an  exception 
out  of  the  former.  And  the  effect  of  the  conjoined 
enactments  (which  do  not  repeal  the  statute  of 
James  (b)  so  far  as  relates  to  simple  contract  debts 
charged  on  land,  but  stand  with  it)  is,  that  no 
action  to  enforce  a  simple  contract  debt,  whether 
charged  on  land  or  not,  shall  be  brought  after 
6  years,  unless  interest  has  been  paid  or  au 
acknowledgment  given ;  and  as  to  any  specialty 
debt,  whether  charged  on  land  or  not,  no  action 
shall  be  brought  after  12  years,  either  ou  a 
covenant  or  for  a  remedy   against  land,  unless 

(o)  Per  Eomilly  M.E.,  De  Winion  v.  Brecon,  28  L.  J.  Cli. 
GOO. 
(d)  Tlie  Limitation  Act,  1023  (21  Jac.  I.  c.  IB;. 
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gtnt).'"    '"''  P"'  "'  ''"^  -knpwledgment 

It  may  be  observed,   also,   that  two  statutes 

expressed  m  negative  terms  may  be  affirmative 

inter  se,  and  not  contradictory,  though  negative  Is 

tIv  r        ':'  '''''''  '''''  "^  avLedfy     med 
They  may  make   two  holes  iu  the  earlier  Act 

which  can  stand  side   by  side  without   mergW 

mto  one(i).     For  instance,  12  Anne.  st.  2  c    16 

having  made  void  all  loans  at  more  fhan  5  per' 

or  less  should  be  void  for  usury;  and  the  2  &  3 
Vict  c.  37,  that  "no"  bill  or  note  payable  at  12 
nionths  or  less  should  be  void  on  tha  ground 
but  with  the  additional  provision  that  the  LtZt 
not  to  apply  to  loans  on  real  security;  and  it  wL 
held  that  the  last-mentioned  Act   did  not  repe J 

(o)  Bunter  v.  NockcU,,  19  L.  J.  Ch  177  (-««  «.,<# 
Qd  ri,  n  cii  «  <ju.  j.((  (Bi'.  Sutton  V.  Sutton 

V.  iJfH,  30  Beav    121      1?«„f  ;,  ,  ^-  ■'*"«"'' 

J-i  .1  33  Vict.   c.  46,  in  the  administration  of  assets    7V,Z 
V.  Shreushunj,  42  L    J    Ch    S77.    b     rr  '       ""' 

137.  *"  ^-  J-  t-b-  877;  Me  Basting,,  47  L.  .1.  Ch. 

(i)  Per  Maule  J,,  dad  v,  Sa,-*,6,„j,,  n  c.  B.  695. 
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3  &  4  Will.  IV.  The  negative  words,  in  which 
both  were  expressed,  had  reference  to  the  Act  of 
Anne ;  but  inter  se,  they  were  affirmative  statutes, 
and  the  proviso  of  the  later  one,  therefore,  did  not 
affect  the  short  loans  dealt  with  by  the  Act  of 
William  IV.  (a). 

Further,  it  is  laic"  down  generally,  that  when 
the  later  enactment  is  worded  in  affirmative  terms 
only,  without  any  negp,tive  expressed  or  implied, 
it  does  not  repeal  the  earlier  law  (A).  Thus,  an 
Act  which  authorised  the  Quarter  Sessions  to  try 
a  certain  offence,  would  involve  no  inconsistency 
with  an  earlier  one  which  enacted  that  the  offence 
should  be  tried  by  the  Queen's  Bench  or  the 
Assizes,  and  would  therefore  not  repeal  it  by 
implication  (t).  The  statute  which  made  't  u 
misdemeanour  to  carnally  know  a  girl  above  twelve 
and  under  thirteen,  with  or  without  her  consent, 
did  not  prevent  a  conviction  for  rape,  under  bu 
earlier  enactment,  upon  a  girl  between  those 
ages((/).  Sec.  4,  7  &  8  Will.  III.  o.  34,  which 
provided    that  when   a   ■    ipker   refused    to   pay 

(a)  Claek  v.  Sainehurt/f  Bup. ;  Nixon  v.  Phillijpai  21  L.  J.  Ex.  ti8 ; 
Exp.  Warrington,  22  L.  J.  Bank.  33. 

{b)  Co.  Litt.  115a  ;  Anon.,  Loftt,  465. 

(o)  Muir  V.  Bore,  47  L.  J.  M.  C.  17. 

(d)  24  &  25  Vict.  c.  100,  s.  48,  and  38  &  39  Vict.  c.  94,  9.  4  ; 
S.  V.  Balcliffe,  10  Q.  B.  D.  74. 
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tithe  or   church  rates,  it  should  be  lawful   for 
two  justioeg  to  order  and  enforce  payment  if  the 
sum  due  was  under  ^10,  was  held  not  to  repeal 
^7  Hen.  Vlir.,  whioli  gave  jarisdiction   to  the 
i-oolesiastical  Courts  in  such  matters  (a).    Sec.  11 
Lunacy  Regulation  Act,  1862,  which  enabled  the 
Lord  Chancellor  to  make  an  order  for  the  pay- 
ment  of  the  expenses  incidental  to  the  presenta- 
tion  of  a  petition  for  an  inquiry  as  to  the  sanity 
ot  an  alleged   hmatio,  and  to  order  that  such 
expenses  be  paid  by  the  parties  wlio  either  present 
or  oppose  the  petition,  or  out  of  the  estate  of  the 
alleged  lunatic,  did  not  take  away  the  ri"ht  of 
a  person  to  sue  a  lunatic,  so  found  by  inqursition, 
and  his  committee,  for  the  recovery  of  expens.o 
so  incurred,  without  having  obtained  any  order  (A), 
bo,  an  Act  which  imposes  a  liability  on  certain 
persons  to  repair  a  road,  would  not  be  construed 
as    impliedly    exonerating    the    parish  from   its 

he  18th  century,  persisted,  in  oonBeqaence,  in  suing  Queers 

orde    to  mfl,ot  heavy  costs  and  imprisonment.     Walpole  tried 
^  alter  the  law,  but  the  Church  cried  out  that  it  would  be 

p.  260  °"'"''     "'■  ""'*■  ^'"«-  '-  !«"'  Cent.,  vol.  i. 

_U')  25  &  26  Vict.  c.  86,  s.  11 ;  Iiroeku:ell  v.  Mlloei;  22  Q.  B,  U. 
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common  law  duty  to  do  so  (a).  A  bye-law  which 
authorised  the  election  of  "  any  person "  as 
Chamberlain  of  the  City  of  London  was  not 
deemed  inconsistent  with  an  earlier  one  which 
required  of  the  candidates  a  certain  qualification, 
but  was  limited  to  eligible  persons  (b).  A  local 
Act,  in  directing  that  the  chimneys  of  buildings 
should  be  built  of  such  materials  as  the  Corpora- 
tion approved,  did  not  affect  the  provisions  of 
the  earlier  general  Act  (3  &  4  Vict.  c.  85,  s.  6), 
which  required  that  chimneys  should  bo  built  of 
stone  or  brick  (c).  A  bye-law  made  under  b.  74, 
Elementary  Education  Act,  1^70,  requiring  children 
to  attend  school  as  long  as  it  was  open  (which  was 
at  least  30  hours  in  the  week),  did  not  repeal 
the  provision  in  the  Workshop  Regulation  Act, 
1867,  which  requires  that  children  under  thirteen 
employed  in  a  workshop  shall  be  sent  to  school 
for  at  least  10  hours  weekly  (rf).  An  Act  which 
provided  that  if  a  person  suffered  bodily  injury 
from  the  neglect  of  a  mill-owner  to  fence  dangerous 
machinery,  after  notice  to  do  so  from  a  factory 


(o)  R  V.  SI.  George'),  Banover  Sijuare,  13  B.  B.  792 ;  R  v. 
Southampton,  21  L.  J.  M.  C.  201 ;  Gi6»o»  v.  Preiton,  39  L.  J. 
Q.  B.  131. 

(h)  Tobacco  Pipe  Waken  v.  Woodroffe,  7  B.  &  C.  838. 

(c)  Bill  V.  Ball,  45  L.  J.  M.  0.  153. 

(rf)  30  &  31  Vict.  c.  146,  s.  14 ;  Bury  v.  Cherrijholm,  1  Ex.  D. 
457. 
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i"«peotor,  the  inUl-owaer  should  bo  liable  to  a 

able   fo'  '^rT''  ''"  ""''«^'"''  --^  »PP«- 

Home    Secretary  should    determine,  woild    nol 

ffect  the  common  law  right  of  the  injured  pa'y 

V  an   r  .    """^'^  '"'  ^''^  '"J"^  (">•    A   bond 
by  a  col  lector,  with  one  surety,  good  under  the 

ordinary  law,  would  not  be  deemed  invalid  be  as 

he  Act  which  required  it  enacted  that  the  co 

lector  should  give  good  security  by  a  joint   and 

several  bond  with  two  sureties  at  least  (A 

iud?e'oft,*f  """"  "  '''•  ^"^'''^  -'''--  -^ 
judge  of  the  Superior  Court  in  which  an  action  is 

brought,  to  send  the  case  for  trial  to  a  County 

Court,  .vas  constr,  d  as  not  impliedly  repealing 

the  earlier  enactment  .'  11  Geo.  IV.  c   70,  whicf 

authorised  any  judge  of  the  Superior  Courts  to 

ransact  the  chamber  business  of  ^he  other  Cour! 

as  well  as  his  own;  but  the  later  Act  was  read 

with  the  earlier,  and  the  expression  "judge  of  the 

Court  in   which   the   action   was   brought,'    w 

tlms   construed    as  equivalent   to   any   j„dge    of 

any  of  the  Superior  Courts  of  law  (c).     Sec    .52 

5-'    Oeo.   in.   e.    184,   which    di  Jted   that"  S 

I")  7.tHVict.c.l,5;  tW„H  v.  Worll,, -ir,  L  .1  O  R  191 
y.A,,.l.nja,e  By.  Co.  v.  MUUa,.^  R,.  Co.,  23  L.  .J.  Q.  R  17 

(i)  Pepp,n  V.  Cooper,  2  B.  &  AW.  431.  V  4„,/,^  v  J'  _ 
'  Taunt.  28,  327.  '  Boaard, 

(t)  Oirem  v.  Jonc„  37  h.  3.  Q.  B.  1,59. 
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aflSdavits  required  by  existing  or  future  Acts  for 
the  verification  of  accounts  should,  unless  when 
otherwise  expressly  provided,  be  made  before  the 
Comniissioners  of  Stamps,  was  held  unaffected  by 
9  Geo.  IV.  c.  23,  which  empowered  justices  of 
the  peace  to  administer  the  oath  in  similar  cases. 
Although  the  later  Act  did  "  otherwise  provide," 
it  did  not  make  the  provision  inconsistent  with 
the  earlier  Act  (a).  /Ihe  Highway  Act,  1835, 
5  &  6  Will.  IV.  c.  50,  which  enacted  that  no 
action  for  anything  done  under  it  should  be  begun 
until  21  days'  notice  of  action  had  been  given, 
did  not  repeal  (as  regards  the  notice  of  action 
to  justices)  s.  1,  '24  Geo.  II.  c.  44,  which  gave 
justices  the  privilege  of  a  month's  notice  when 
sued  for  anytliing  done  in  the  execution  of  their 
office  {b) ;  though,  as  already  mentioned,  it  was 
at  the  same  time  held  to  repeal  the  provision 
of  the  same  Act  which  limited  the  time  to  six 
months. 

The  28  Hen.  VIII.  c.  11,  which  gave  the  curate 
who  served  during  a  vacancy,  an  action  for  bis 
stipend  against  the  next  incumbent,  remained  un- 
affected by  1  &  2  Vict.  c.  106,  which  enacted  that 
on  the  avoidance  of  a  benefice,  the  stipend  of  the 
curate  during  the  vacancy,  fixed  by  the  bishoji, 
should  be  paid  by  the   sequestrator;    both  Acts 

(a)  B.  V.  Greenland,  36  L.  .1.  M.  0.  37. 

(i.)  Bix  V.  Burton,  12  A.  &  E.  470.     F.  sup.  267. 
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being  in  the  affirmative,  and  not  so  inconsistent  as 
o  be  mcompatible  with  both  standing  (a);  thongh 
he  later  Act  suggested  ground  for  contending 
hat  as  a  Court  of  law  could  not  determine  what 

ssisrthf      °f  ''•   '*  ^'^  '^°*  competent  to 
assist  the   curate  in  recovering  any  (b)      Wher« 

make  the  bankrupt  an  allowance,  and  a  later  one 
enacted    that    the    creditors    should    detrrmine 
whether  any  and  what  allowance  should  be  m  d 
to  nm.  It  was  held  that  the  former  power  was  stm 
lu  force  when  the  creditors  did  not  exercise  that 

vTiT  f  7  tT  'r  "'='  (^>-  SecT3?Hen 
the  sa^^ff  •''"^'^  ""^  P-'''  of  forfeiture 
and  /wV  .  '"";  ?'-«'«'"3«d"  rights  or  titles  to 
land  (which  included  all  rights  of  entry,  for  these 

Slvlrrt""^  ''  common  law),  L  noUm! 
phedly  repealed  as  regards  fictitious  rights  of  entiy 

rLl  !;     .  f  *•  "•  ^''^'  ^^'"^  ^''"c'ed  that 

ghts  of  entry  might  be  disposed  of  by  deed.     But 
t  was  so  faa-  repealed  as  to  cease  to  aaect  good 
and  real  rights  of  entry  (rf).  ^ 

Whfre  a  power  was  given  by  a  local  Act  to 
commissioners  to  make  drains  through  priva  ^ 
lands,  after  giving  28  days'  public   no'tioe! "m 

(o)  Dakins  v.  Seaman,  9  M.  &  W  777 
{!>)  Per  Parke  B.,  Id.  789. 
(«)  Exp.  Ellertm,  33  L.  J.  Bank.  32. 
(d)  Jenhra  v.  Jo/ieo,  51  L.  J.  Q.  B.  438, 
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power  to  the  persons  interested  to  appeal ;  and 
the  subsequently  passed  Nuisances  Removal  Act 
for  England,  ISij;"!,  gave  the  same  power  to  the 
same  commissioners,  without  requiring  notice, 
it  was  held  that  they  were  at  liberty  to  act 
under  either  statute.  The  notice  was  not  a 
right  given  to  the  parties  interested,  but  a 
mere  restriction ;  and  there  was  no  more  incon- 
sistency in  the  co-exis;tence  of  the  two  powers, 
than  in  the  co-existence  of  the  ordinary  covenants 
in  a  '  j.->se  to  repair  simply,  and  to  repair  after  a 
month's  notice  (a).  Where  an  Act  imposed  a  duty 
of  35s.  on  the  transfer  of  a  mortgage,  and  a  second 
provided  that  when  the  transfer  was  made  by 
several  deeds,  only  lis,  should  bo  charged  on  all 
but  the  first,  and  a  third  Act  repealed  the  first  by 
imposing  a  stamp  of  sixpence  per  jEIOO,  it  was  held 
that  the  second  Act  was  not  impliedly  repealed  by 
the  third  (6). 

The  Thames  Conservancy  Act,  1857,  which 
makes  the  owner  of  a  vessel  navigating  the 
Thames  responsible  for  damage  done  to  the 
Conservators'  property,  by  any  of  the  boatmen  "  or 
other  persons  belonging  to  or  employed  in"  the 
vessel,  was  held  not  to  affect  the  provision  of  s.  388, 
Merchant   Shipping  Act,  1854,   which   protected 

(o)  Derby  v.  Bun/  Commissioners,  38  L.  .J.  Ex.  100.     Cp.,  how- 
evei-,  such  cases  as  Cumberland  v.  Oopeland,  sup.  p.  263. 
(b)  Foley  v.  Inl  Bev.,  37  L.  J.  Ex.  109. 
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owners  from  liability,    where    the    damage    was 
00  B.oned    y  the  fault  of  a  compulsorily  eio^ 

Wot,  who,  therefore,  was  not  included  in  the  words 
other  persons  "(a).      The   33   Geo.   III.  e    Z 

which  protected  members  of  friendly  societies  from 
poor  law  removal  until  they  became  actually  cha  g" 
able    was  not  impliedly  repealed  by  35  Geo.  HI 
c.   101,   which   extended  that  protection    to    all 
poor  persons;    for  though  the  latter  seem  d   to 
supersede  the  former  by  makinrr  if  „ 
yet    it    differed    from    n;te'clinTrhr^^^^ 
unmarried  wom.u  pregnant  was  to  L  J         . 
chargeable,    while    Ld^er    the    earL    Act'Tr' 

pregnant  daughter   of  a  melbero' a  «;nd! 
oc:ety  was  not  removable  (.).     Sec.  4,  17  Grn' 

unsuccessful  party  to  pay  the  costs  of    heM' 
form"?      '"   '"'^  ""^^'^    '"^    '-de    in    either 

(<■)  Ma».«  CoMerwfor,  v.  «„//,  37  L.  J.  C  P  163 

W  n.  V.  /rfZ,,  2  B.  &  Aid.  H9. 

(>•)  iJ.  V.  Himtleii,  23  L   ,T    M    (-1    inc     ^ 
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The  43  Eliz.  c.  6,  21  Jac.  c.  16,  and  22  &  23 
Car.  II.  c.  9,  having  provided  that  a  plaintiff  in  an 
action  for  slander,  who  recovered  less  than  40s. 
damages,  was  to  be  entitled  only  to  as  much  costs 
as  the  damages  amounted  to  ;   the  3  &  4  Vict. 
c.  24,  after  expressly  repealing  the  first  and  third 
of  those  Acts,  without  mentioning   the   second, 
enacted    that    a    plaintiff  who,    in    such    cases, 
recovered  loss  damage  than  40.«.,  should  not  be 
entitled  to  any  costs,  unless  the  presiding  judge 
certified  that  the  slander  was  malicious,;  and  it 
was    held    that    this    later    enactment    did    not 
impliedly  repeal  21  Jac.  c.  16,  and  that  the  effect 
of  the  judge's  certificate  was  merely  to  remit  the 
plaiutiff  to  the  rights  which  that  statute  gave 
him  (a).     The  5  Vict.  c.  27,  which,  after  reciting 
that  it  would  be   advantageous  to   ecclesiastical 
benefices  if  incumbents  were  empowered  to  grant 
leases  with  the  consent  and  under  the  restrictions 
mentioned  in  the  Act,  gave  them  power  to  grant, 
with  the  consent  of  the  patron,  leases  for  14  years 
at    the    best  rent,   and    with    numerous    special 
covenants  by  the  lessee,  was  held  not  to  abridge 
the  power  which  every  parson  had  at  common  law, 
as  modiljed  by  13  Eliz.  c.   10,  to  grant  leases  for 

(o)  Emm  V.  Beei,  30  L.  .1.  C.  P.  16 ;  Marthall  v.  Martin,  •!!) 
L.  J.  Q.  B.  85.  Va.  Davies  v.  Griffith),  8  L.  J.  Ex.  70 ;  Wriijhlni, 
V.  livpenacre,  10  Q.  B.  1. 
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21  years  or  three  lives,  the  lease  being  confirmed 
by  the  patron  («). 

SECTION  III.-OENEBALU   8PECIALIBUS  NON   DEBOOANT. 

It  is  but  a  particular  applicatiou  of  the  general 
presumption  against  an  intention  to  alter  the  law 
beyond  the  immediate  scope  of  the  statute  (sup.  p 
132),  to  say  that  a  general  Act  is  to  be  construed 
as  not  repeahng  a  particular  one,  that  is  one 
directed  towards  a  special  object  or  a  special'class 
of  objects  (.).  A  general  later  law' does  no 
abrogate  an  earlier  special  one  by  mere  im- 
phcation  («).  G,■,^,.,■aUa  specMm  non  deronant(d)  ■ 
he  aw  does  not  allow  the  exposition  to  revok^ 
or  alter,  by  construction  of  general  words,  any 
particular  statute,  where  the  words  may  have  their 
proper  operation  without  it  (.).     It   is   us„,Uy 

(o)  Qreen  v.  Jenhim,  29  L.  J  Ch  flOl      V  „*l      ■„ 

Q.  B.  D.  164    mi/ord  Umon  v.  Wayla„d  Union,  25  Q.  B.  D  164  ■ 

Pollock  V.  Land,  Improvement  Co.,  37  Ch  D  661  ' 

(4)  Per  Lord  Hatherley,  Gamett  v.  Sradhy,  3  App  Cas  950 

d  li.  &  J.  123  ,  Thorpe  v.  Ada,,,,,  L.  E.  6  C.  P  125  ■   K  v  /-t 

i5v^i.^t";s;4T;-c;rir^^  ^  *  «•  ^^^ 

('?)  Jenk.  3ra  Cent.  41st  Case 

(-)  Se^ardy.  The  Vera  Cr„.,j.„Lord  Selborue  C,  10  App.  Cas. 
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presumed  to  have  onl}'  general  oasjs  in  view,  and 
not  particular  cases  which  have  been  alreadj' 
otherwise  provided  for  by  the  special  Act,  or,  what 
is  the  same  thing,  by  a  local  custom  (a).  Having 
already  given  its  attention  to  the  particular 
subject,  and  provided  for  it,  the  Legislature  is 
reasonably  presumed  not  to  intend  to  alter  that 
special  provision  by  a  subsequent  general  enact- 
ment, unless  that  intention  is  manifested  iu 
explicit  language  (4),  o*  there  be  something  which 
shows  that  the  attention  of  the  Legislature  had 
been  turned  to  the  special  Act,  and  that  the 
general  one  was  intended  to  embrace  the  special 
cases  within  the  previous  one  (c) ;  or  something 
in  the  nature  of  the  general  one  making  it  unlikely 
that  an  exception  was  intended  as  regards  the 
special  Act.  The  general  statute  is  read  as  silently 
excluding  from  its  operation  the  cases  which  have 
been  provided  for  by  the  special  one. 

at  p.  68 ;  Hauklni  v.  Oathereole,  per  Turner  LJ.,  6  De  M.  &  G. 
at  p.  31 ;  Lyn  v.  Wyn,  Bridg.  122,  inf.  p.  288 ;  per  M.  Smith  J., 
Thames  Comenalort  v.  Hall,  L.  E.  3  0.  P.  421,  and  per  Bram- 
•well  B.,  Doddt  v.  Shepherd,  1  Ex.  D.  75. 

(o)  Co.  Litt.  115a ;  Barberi't  Com,  3  Eep.  13b,  note  U. ; 
Gregory')  Caw,  6  Eep.  19b;  B.  v.  Pugh,  1  Doug,  188;  Hutehim 
V.  Player,  Bridg.  272 ;  Piatt  v.  Sheriff/  of  London,  Plowd.  36. 

(6)  Per  Wood  V.-C,  Fitzgerald  v.  Champneyt,  2  Jo.  &  H.  .54 ; 
and  per  Lord  Hobhouse,  Barier  v.  Edger,  [1898]  A.  C.  754. 

(c)  Per  Lord  Hatherley,  Garnet  v.  Bradley,  3  App.  Cas.  9.'50  ; 
Ta.  per  Cur.,  B.  v.  Poor  Law  Com.,  6  A.  &  E.  48. 


u  iiaa  Deeu  otherwise  provided  for  hv  +i,^ 
Companies  Clauses  Cousolidation  Ac^  iL/  , 
the  Companies  Act,  1862  (M  Sec  7  A^  •  'u*^ 
Court  Act  7ftfii  „i-i  ■'  *'"'•''  Admiralty 
Cour^ovef  a  ;!•     T^ '"^'^-^on  to  that 

Cb.  292.  '  ""''"'■''  *'»«/«rt«„-»(,  Co.,  60  L.  .7. 

MOA  10  Vict.  c.  93,24  Vict   c   in-   «        , 
C'-uz.  54  L.  J.  p.  u.  i  A.  9.  '  "'  ''■  "'"   '■'■'" 
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the  TbamoR,  exempted  the  owners  of  the  acljoia- 
ing  ground,  which  was  to  be  embanked  at  their 
expense,  from  all  taxes  and  assessments  what- 
soever, it  was  held  that  later  general  Acts  im- 
posing taxes  and  rates  in  respect  of  lands  and 
houses,  dii'  not  repeal  that  exemption  (a).    After 

13  Eliz.  0.  10  (sup.  p.  284)  had  declared  all  leases 
of  ecclesiastical  property  void,  other  than  for  21 
years  or  three  lives,  leases  of  house  property 
in  towns  were   excepted  from  its  operation  by 

14  Eliz.  c.  11 ;  and  when,  4  years  later,  18  Eliz. 
c.  11,  after  reciting  that  a  practice  had  already 
begun  of  granting  reversionary  leases  of  Church 
property,  enacted  that  "all  leases  hereafter  to 
be  made "  by  ecclesiastics,  of  Church  "  lands, 
tenements  and  hereditaments,"  should  be  void,  if 
the  old  lease  was  not  expired  or  determined  within 
3  years  from  the  grant  of  the  new ;  it  was  held 
that  this  last  Act  did  not  apply  to  the  property 
dealt  with  by  14  Eliz.  (6).  So  the  general  pro- 
vision of  the  Married  Women's  Property  Act,  IdS'i, 
which  gave  power  to  a  married  woman  to  dis- 
pose by  Will  of  any  real  or  personal  property  iu 

(o)  Williatiia  V.  Pritckard  and  .W,Kny(on  v.  Borinan,  4  T.  K.  2 
and  i.  Sv.  Perchard  v.  Heyaoal,  53  E.  E.  128,  and  Duncan  v. 
ScoUith  N.  E.  B.  Co.,  L.  E.  3  So.  App.  20. 

(6)  Per  Sir  O.  Bridgman,  Lyn  v.  Wyn,  Bridg.  E.  by  Bannister, 
122.  This  case  is  not  reported  in  the  original  edition  of  BridK- 
raan's  judgments,  and  the  Court  seems  to  have  been  etjuiilly 
divided. 


SPECIAL   XOT   AFFECTED   BY   OENERAI.    ACTS.      2H9 

tLTu  "?"''  "'  '^  '^'  "'''>  "/^""'  ^ole,  has 
43  Geo.  III.  0.  108,  which  enacts  that  the  powers 
conferred  by  that  Act  of  xnaking  a  gift  by  W^'Zl 
the  purpose  of  erecting  a  church  nhall  not  extend 
to  the  case  of  a  married  woman  acting  without  the 
concurrence  of  her  husband  («). 

Where  an  Act  took  away  the  right  of  bringing 
an  action  respecting  certain  disputes,  which  were 
referred  to  the  summary  adjudication  of  justices 

CouTv  r      /'"'*    "''   ^^bsequently  established' 
County  Courts  acquired    no  jurisdiction    to  try 

The  provision  of  the  Judicature  Act,  1873,  that 
except  where  it  is  otherwise  provided  by  the  Act 

Court  shall  be  obtained  by  motion,  was  held  not 
to  affect  the  County  Courts  Act  of  1856,  which, 
after  authorising  the  Superior  Courts  to  send 
certain  cases  to  the  County  Courts  for  trial,  had 
directed  that  the  judgment  might  be  signed  in 
accordance  with  the  result  as  certified  by  the 
registrar  (c).  The  general  provisions  of  Order  LIX 
ir.   9,   17,   as  to  appeals  to  the  Queen's  Bench 

(«)  45  &  46  Viot.  c.  75.  b.  1 ;  B.  SnM:  EHate.  36  Ch.  D  689 
(6)  Exp.  Payne,  18  L.  J.  Q.  B  197 

(<^)  38  4  39  Vict.  c.  77,  Order  40,  r.  1 ;  19  &  20  Vict  c  lOfl  ■ 
.%<,«  V.  rreemaa,  2  Q.  B.  D.  177.  "^ ' 

1.8. 
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Division  from  inferior  Courts,  do  not  repeal 
the  special  provisions  of  a.  8,  Mayor's  Court  of 
London  Procedure  Act,  1857,  as  to  imposing 
the  obhgation  on  the  party  appealing  from 
that  Court  in  certain  cases  to  give  security  for 
costs  (it). 

The  Turnpike  Roads  Act,  1822,  3  Geo.  IV. 
c.  126,  which  empowered  turnpike  trustees  to 
let  the  tolls,  and  provided  that  all  contracts  for 
letting  them  should  be  valid,  though  not  by  deed, 
"  any  Acts  of  Parliament  or  law  to  the  contrary 
thereof  notwithstanding,"  was  held  unaffected  by 
8  (&  0  Vict.  c.  106,  which  in  the  most  general 
terms  declares  that  "  a  lease,  required  by  law  to 
be  in  writing,  of  any  tenements  and  heredita- 
ments, shall  be  void  unless  made  by  deed."  It 
was  not  to  be  supposed  that  the  Legislature  in- 
tended by  the  later  Act  to  interfere  with  the 
policy  of  the  earlier  one,  which  was  emphatically 
that  a  deed  should  not  be  required  for  turnpike 
tolls  (A),  though  necessary  by  the  general  law  of 
the  land(c).  An  Act  which  declared  all  debtors 
to  be  subject  to  the  bankruptcy  laws,  would  in- 
clude debtors  who  had  the  privilege  of  Parliament 
from  personal  arrest ;  but  any  provisions  of  those 

(o)  20  &  21  Vict.  c.  157,  s.  8;  Morgart  v.  Bowlei,  63  L.  .1. 
Q.  B.  84. 
(6)  Shepkerd  v.  Hodtman,  21  L.  J.  Q.  B.  263. 
(c)  B.  V.  Salithaiy,  8  A.  &  E.  716. 


MPMAI.  N.,T  .,,,„..„.„    „,.  ^_^.^^,^^^ 


ACTS. 


L'!»l 


Acts  which   authorised  the   arr««t  „f  u     , 
''ould  be  held  inapplicable  to  .  "'""'"'' 

;«  the   Privilege.    Ss^  i  °  e,!,!?,  ?"""' 
trary  intention   ploinlv    it  „   fPi^f^^d   a  con- 

with  it  (a)  ''"^  '^°*  "•'«"•»  to  interfere 

property,  offer  oth  r  il  u  tm  r^  ^f  i^^'^T'  »' 
special  enactments  are  unaJeel'H  -'"'''  '^"^ 
words  of  a  more  ffenerare„2  /  '^'  «^""'" 
Act  abolishing  pTnes  and  R  "''•  ''*'"'•  **"« 
Will.IV.c.74)  wh  chin  *K  "''""''  ^^  *  4 
terms,  authorises      e'l      f  ^ '"°^' "'""Prehensive 

his  entail TnTcertar'^  '"""'  '"  *■»''"  to  bar 
the  tenant  in  ta  1  o  ""?■■'  '°"  ""'  -^PP'^  *» 
Act  of  Parliamen  sue  T£  Shr"'^?^  ^^^"'^ 
borough,   Wel,ing'ton."\:i  l!':;:^^^'^-' 

charge  on  the  lan^/nf  Tk    ^  **"  °P^™t«  "^  » 

i^;f«istr:tt:r;r?oir?^^^^^^^^ 

"0   to  repeal  by  implication  the  SsexL     ' 
t-.on  Ac,  Which  had  enacted  that  noTdg^t 

»«.«',  19  Beav.  153,  i„f.  p.  29,,.  '  "'"'  ^^-^  •^'^  <'''«*AW 
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should  biud  lands  iu  Middlesex,  but  froin  the  time 
of  its  registration  in  the  register  office  for  Middle* 
sex  (a).  An  Act  which  authorised  "  any  person  " 
to  sell  beer,  who  obtained  a  lioeuse  for  the  pur- 
pose, would  not  be  construed  as  repealing  the 
custom  or  local  law  of  a  borough  which  disqualified 
all  persons  who  were  not  burgesses  from  selling 
beer  (A).  An  Act  which  required  all  persons  to 
serve  as  jurors  of  the  county,  in  general  terms, 
would  not  be  construed  as  extending  to  a  hundred, 
when  those  who  served  as  jurors  in  the  hundred 
were  by  custom  exempted  from  service  in  the 
county  (c).  So,  50  Geo.  III.  c.  41,  which  em- 
powered licensed  hawkers  to  set  up  in  any  trade 
in  the  place  where  they  resided,  was  held  not  to 
give  them  that  privilege  in  a  borough  where,  by 
custom  or  bye-law,  strangers  were  not  allowed  to 
trade  (d).  Where  a  railway  company  had  authority, 
under  a  special  Act,  to  take  certain  lands  in  the 

(a)  1  &  2  Viot.  c.  110,  BS.  13  &  19 :  7  Anne,  a.  20,  b.  18 ;  Weal- 
brool  V.  Blglhe,  23  L.  J.  Q.  B.  386.  Va.  DaU't  Case,  6  Q.  B.  D. 
376 ;  EnragU  v.  Ld.  Pentanee,  7  App.  Cas.  240 ;  FriU  v.  Hdbton, 
14  Ch.  D.  542. 

(h)  Leicaler  v.  Burgeu,  S  B.  &  Ad.  246;  11  Geo.  IV.  &  1 
Will.  IV.  0.  64,  B.  29;  Cp.  Huxham  v.  Wheeler,  33  L.  J.  M.  C. 
153  ;  Hutchim  v.  Player,  Bridg.  272. 

(c)  S.  V.  Pugh,  Dong.  188;  B.  v.  St.  Jamet't  Wettmimter, 
5  A.  &  E.  391 ;  B.  v.  Jolmton,  6  CI.  &  F.  41. 

(d)  Simum  v.  Wott,  2  B.  &  Ad.  543 ;  Llandaff  Marlcet  Co.  v. 
Lyndon,  30  L.  .T,  M.  C.  10.5. 


«ame  powers  to  a   public  body  (a)    \'  '"' 

to  convey  water  to  a„d  throuZhe  11  ;'"'"'''-•' 
-tate.  would  not  be  affected  by  a  ',1"'  V ^'^ 
which  vested  the  snm.  „*      .  ^     subsequent  Act 

public  body,  and  erpowe^d  itT  ^""""^"'^  '"  " 
who  broke  them  „p"5       ^  ''  *°  ""«  '«^>'  Pe«on 

tended1otp;Vr:'ef  ^"^  ^^'  --^J  i- 
was  .othin/'t^  :£!  ^""  °"'^''  ""'"''- 
there  be  in  tl  e  loT  P'^^'^^Ptioi..     But  if 

«'-vin,  that  t  at  „ Z^rtbe  I?.  T"'^^""" 
been  turned  to  tlm  «„  i  ^legislature  had 

intended  to  eJllT'^  ''^'''^  '^<'''  «"'!  that  it 
general  Act/o"  1 1  "  ''"'^  """  "'""'"  "'« 
Act,  to  rende  it  unSZt;:  "'''  ""'"  "'  ^'"- 
'"tended  in  favour  ott  i^rr^  ""^ 
'■"der  consideration  cea    s  to  '         '""''" 

wiptionAct,ia.r;:y3:;r;v?n)r 
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example,  in  giviug  au  iudefeasible  right  to  light 
after  an  enjoyment  of  twenty  years,  "  notwith- 
standing any  local  custou],"  plainly  abolished  the 
custom  of  London  which  authorised  the  owner 
of  au  ancient  houBe  to  build  a  new  one  ou  its 
old  foundations  to  any  Jieight,  thougli  thereby 
obscuring  the  ancient  lights  of  his  neighbour  (a). 
It  has  been  held  that  the  Dower  (b)  and  In- 
closnre  (c)  Acts  apply  to^  gavelkind  lands,  though 
this  local  customary  tenure  is  not  expressly  men- 
tioned in  either  Act. 

By  Charters  granted  by  King  Henry  II.  and 
subsequent  sovereigns,  confirmed  by  Acts  of 
Parliament,  the  Corporation  of  Exeter  wore  en- 
titled to  receive  and  did  receive  {inter  alia)  the 
Eeveuue  Fines  imposed  within  their  borough,  but, 
though  not  mentioned  in  the  Act,  that  right  was 
taken  away  by  the  general  enactment  of  s.  33  (1), 
Inland  Revenue  Regulation  Act,  1890  (53  &  .'54 
Vict.  c.  21),  which  enacted  that  "  all  Fines,  Penal- 
ties, and  Forfeitures  incurred  under  any  Act 
relating  to  Inland  Eevenue,  which  are  not  other- 
wise legally  appropriated,  shall  be  applied  to  the 
use  of  Her  Majesty  "  (d). 

(a)  Salteri  Co.  v.  Jay,  11  L.  J.  Q.  B.  173 ;  B.  v.  Tcidon  {Manor), 
16  L.  J.  Q.  B.  185  ;  Merchant  Taylorg  v.  TruMott,  25  L.  J.  Ex.  17:i. 
[h)  Farley  v.  Bonhani,  8Up.  p.  45. 
(c)  Jlfine«  V.  Leman,  24  L  .7.  Ch.  547. 
(tO  A.O.  V.  Exeler  Corporation,  80  L.  J.  K.  B.  636. 


SmiAL    AFFKCTKO   BV   GENERAL   ACTS  ..95 

by  the  T/s^Gooirr;;  ^r^^^?  ^°'''^'^^- 

wards  (,A     t7   <^u  """^  '"'»  f""-  ^20  or  up- 

uoh  as  the  Abergavenny  entail  (c).     Th;  Countv 

(")  Srom  V.  XcMillan,  7  M.  &  W  196 

4  C.  B.  N.  S.  665.  '  ■  ^>f-  J^-  Hb ,  f,„rd„er  v.  Whit/ord, 

(<■)  iJ«  Cuciy!.y  vJcW,  24  L  J  Ch    W;-  ,.     i- 
I'kampney,.  sup.  p.  291.  '     ^-  ^"'B^'ot^  v. 
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damage  did  not  exceed  £20,  to  enforce  the  pay- 
meat  of  a  rate  imposed  uuder  a  local  Act  passed 
before  those  Courts  were  established,  and  which 
had  made  such  rates  recoverable  ouly  by  action  in 
the  Superior  Courts  (a).  A  local  Act  which  pro- 
vided that  the  prisoners  of  the  borough  to  which 
it  applied,  and  which  had  a  separate  Quarter 
Sessions,  Rhould  be  maintained  in  the  county 
jail  on  certain  specified  terms,  was  held  to  be 
superseded  by  5  &  0  Vict.  c.  95,  which  enacted 
that  every  borough,  which  had  Quarter  Sessions, 
should,  when  its  prisoners  were  sent  to  the  county 
jail,  pay  the  county  the  expenses,  including  those 
of  repairs  and  improvements  (6).  The  provision 
in  the  Metropolis  Management  Act,  1855,  that  the 
magistrate's  decision  on  matters  under  that  Act 
shall  be  final  and  conclusive  was  impliedly  re- 
pealed by  the  Summary  Jurisdiction  Act,  1870, 
which  authorises  any  person  questioning  a  decision 
of  a  Court  of  Summary  Jurisdiction  to  apply  for  a 
case  to  be  stated  (c). 

Where  a  City  gas  company  liad  been  precluded 
by  its  private  Act  from  charging  more  than  four 
shillings  for  every  thousand  feet  of  gas  of  a  ceitain 

(a)  Sleaarl  v.  Jones,  22  L,  J,  Q.  B.  1. 

(h)  Bramtton  v.  Colchester,  25  L.  J.  M.  C.  73. 

(c)  18  &■  19  Vict.  c.  120,  s.  129 ;  and  42  &  43  Vict.  o.  4i»,  s. :):) ; 
It.  V.  Hrldge,  24  Q.  B.  D  609 ;  floodmn  v.  Sheffield  CoriuovliM. 
[1902]  1  K.  E.  629. 
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terms  (a).  itpealed  in  express 

be  paid  to  ^h  ^  P"^'"'  '"agi«tratea,  should 

L  the  «  •'  P"""'^  "magistrate,  since  he 

t'.o  parish  ifwhL*  the°r""  °'  ''^  ^"°'  °^ 
were  construed  s's  Lb,  n""!"  ''''"'"'""'' 
other,  by  iimitLrn  ^    '=0"^>«teut  with  each 

^  w   later  Act,   to   cases  where  they  were 


(-0  <ir,.at  C„,ral  0„.  V,,  y.  Clarke,  32  L    J   C    P   4, 
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imposed  by  justices,  and  applying  them  in  con- 
formity with  the  earlier  statute,  where  they  were 
adjudged  by  a  police  magistrate  (a). 

Where  a  general  Act  is  incorporated  into  a 
special  one,  the  provisions  cf  the  latter  would 
prevail  over  any  of  the  former  with  which  they 
were  inconsistent  (A).  It  may  be  added  also,  that 
when  an  Act  on  one  subject,  such  as  highways, 
incorporates  some  of  the  provisions  comprised  in 
another  relating  to  a' different  subject,  such  as 
poor  rates,  it  does  not  thereby  incorporate  the 
modifications  of  those  provisions  which  are  sub- 
sequently made  in  the  latter  Act  (t). 

It  has  been  said  to  be  a  rule  that  one  private 
Act  of  Parliament  cannot  repeal  another  except 
by  express  enactment  (d) ;  but  necessary  implica- 
tion must,  no  doubt,  be  considered  as  involved  in 
this  expression  (c),  if  the  intention  of  the  Legis- 
lature be  so  manifested.  If  the  later  of  the  two 
Acts  be  inconsistent  with  the  continued  existence 

(o)  Wrai)  V.  miit,  28  L.  J.  M.  C.  43  ;  Va.  Receiver  of  Polio 
District  V.  Bell,  41  L.  J.  M.  C.  153 ;  B.  v.  Titterton,  [1895]  2 
Q.  B.  61,  where  Wray  v.  Ellin  is  doubted  and  distinguished. 

(6)  A.-G.  V.  «.  E.  M.  Co.,  L.  E.  7  Ch.  475,  L.  E.  6  H.  I., 
367. 

(c)  Bird  V.  Adeoek,  47  L.  J.  M.  C.  l-£i. 

(d)  Per  Turner  L.J.,  Birkenhewl  Uorka  v.  I  li.d,  4  De  G.  .M. 
&  G.  732.     r.  ex.  gr.  i'hipton  v.  Hnrvett,  sup.  p.  I'.W. 

(c)  Q).  Lord  Mansheld's  dictum  in  li.  v.  Aiibut,  1  Doug,  'i")!, 
sup.  p.  213. 
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of  the  earlier  one,  the  hitter  mwt  inevitably  be 
abrogated  (a). 

8BCTION   IV.— IMPLIED    KEPEAL    IN    PENAL    ACTS. 

The   question   whether    i.  new  Act    imphedly 
repeals  an  old  one  (F.   sup.  p.   2.57  et  seq.)  has 
recently   arisen    in   construing  Acts   which   deal 
anew   with    existing    offences    without    expressly 
referring  to  the  past  legislation  respecting  them. 
The  problem  often  arises  whether  the  manner  in 
which  the  matter  is  dealt  with  in  the  later  Act 
shows  that  the  Legislature  intended   merely  to 
make  an  amendment  or  addition  to  the  existing 
law,   or  to  treat  the  whole  subject  </,■  „„vo,  and 
so  to  make  a  tnhula  rasa  of  the  pre-existing  law. 
Of  course,  where  the  objects  of  the  t^vo  Acts  are 
not  identical,  each  of  them  being  restricted  to  its 
own  object,  no  conflict   takes  place.     Thus,  an 
Act  which  empowered  justices  to  commit  for   a 
month  an  apprentice  guilty  of  any  misconduct  i,i 
his  service,  was  not  repealed  by  a  later  one  which 
empowered   them  to  compel  an   apprentice  who 
absented  himself  to  make   compensation  for  his 
absence,  and  to  commit  him,  in  default,  for  three 
months  («).     The  object  of  the  first  Act   was   to 
punish  the  apprentice,  while   that  of  the   other 

CO  r.  ex.  gr.  Say,  v.  Metrop.  Board,  sup,  p.  265       F  Grvcu 
^   Tt,  I  .\pp.  Cas.  .51.S. 
('■)  (Iras  V.  tWi,«,,  IG  Kast,  la.    (>.  Jl.  y.  r„„i,.,  [„,,  p.  m^ 
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was  to  compensate  the  master.  23  Eliz.  o.  1, 
which  imposed  a  monthly  penalty  of  JE20  to  the 
Queen  on  recusants,  was  held  not  to  repeal  the 
earlier  statute  1  Eliz.  c.  2,  which  imposed  a 
penalty  of  12(?.  to  the  poor  for  every  Sunday's 
omission  to  go  to  church  («).  In  this  case, 
indeed,  a  later  Act,  3  Jac.  I.,  treated  the  first 
of  Elizabeth  as  still  in  force. 

It  would  seem  that  an  Act  which  (without 
altering  the  nature  of  the  offence,  as  by  making 
it  felony  instead  of  misdemeanour)  imposes  a  new 
kind  of  punishment,  or  provides  a  new  course  of 
procedure  for  that  which  was  already  an  offence, 
at  least  at  common  law,  is  usually  regarded  as 
cumulative,  and  as  not  superseding  the  pre-exist- 
ing law.  For  instance,  though  9  &  10  Will.  III. 
c.  35,  visits  the  offence  of  blasphemy  with  personal 
incapacities  and  imprisonment,  an  offender  might 
also  be  indicted  for  the  common  law  offence  (/<). 
■2  W.  &  M.  Sess.  2,  c.  8,  which  prohibited  keeping 
swine  in  iiouses  in  London  ou  pain  of  the  forfeiture 
of  the  swine  so  kept,  did  not  abolish  the  liability 
to  fine  and  imprisonment  on  indictment  at  common 
law  for  the  nuisance  {<:).  So,  3  &  4  W.  &  M.  o.  11, 
in  imposing  a  penalty  of  £5,  recoverable  summarily, 
on  parish  ofticevs  who  refused  to  receive  a  paupei 

(a)  Fotlcr'n  Cane,  11  Hep.  63b. 
(!«)  B.  V.  CarUIe,  3  B.  i  Aid.  161. 
(c)  R.  V.  Wigg,  2  Salk.  460. 
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was  held  to  leave  those  officers  still  liable  to  in- 
dictment  for  the  common  law  offence  of  disobey- 
ing the  order,  which  the  justices  had  authority 
to  make  under  13  A  14  Car.  11.  c  12  In 
such  cases,  it  is  presumed,  that  the  Legislature 
knew  that  the  offence  was  punishable  by  indiot- 

abohsh  the  common  law  proceeding,  it  intended 
that  the  two  remedies  should  co-exist  (a).     At  all 
events,  the  change  made  by  the  new  law  was  not 
of  a  character  to  justify  the  conclusion  that  there 
was  any  mtention  to  abrogate  the  oM ;   and  in 
most  of  the  examples  cited,  the  presumption  against 
.m  mtention  to  oust  the  jurisdiction  of  the  Superior 
Courts   would   strengthen   it.     Where  an   earlier 
statute  (the  Metropolitan  Police  Act,  1839)  by  one 
secfon  (s.  57)  empowered  a  n^agistrate  to  impose 
a  penalty  of  not  more  than  40...  for  an  offence,  and 
by  another  section  (s.  77)  empowered  him  if  the 
penalty  was  not  paid  to  commit  the   offender  to 
prison   for   a  month,  and  a  later  statute  (Metro- 
politan   Police    Act,    18<;4)    repealed    the    former 
section,  and   substituted   for   it  one   empoweriu,. 
tlie  magistrate  to  impose  the  .vime  penalty  or  to 
comnnt  to  prison  for  not  more  than   three  day. 
't   was  held    that    this   ,Ud  not   imphedly   repeal' 
(«)  Sl.phe«.  V.  W.,Uo,,,  1  Salk.  4.5 ;  i?,  v.  Hoi;„«„,  o  b„„  ^qO 
pf  Lord  Mansfield,  ^"' 
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the  latter  sectiou,  but  it  was  coinpeteut  for  the 
magistrate  to  sentence  an  offender  to  pay  a 
penalty  of  40.«.,  and  in  default  of  payment  to  be 
imprisoned  for  a  month  (v). 

Under  s.  33,  Interpretn! :-  n  Act,  1889  (6),  where 
an  offence  is  punishable  \  K-i'  more  than  one  Act, 
or  under  an  Act  and  at  immon  law,  the  offender, 
unless  the  contrary  intention  appears,  may  be 
punished  under  either,  but  shall  not  be  punished 
twice  for  the  same  offence. 

Where  a  statute  alters  the  quality  and  incidents 
of  an  offence,  as  by  making  that  which  was  a 
felony  merely  a  misdemeanour,  it  would  be  con- 
strued as  impliedly  repealing  the  old  law.  Thus, 
16  Geo.  III.  c.  30,  which  imposed  a  pecuniary 
penalty  merely,  ou  persons  who  hunted  or  killed 
deer  with  their  faces  blackened,  was  held  to  have 
repealed  the  Black  Act  (9  Geo.  I.  c.  22),  which 
made  that  offence  capital  (c). 

Again,  where  the  punishment  or  penalty  is 
altered  in  degree  but  not  in  kind,  the  later  pro- 
vision would  be  considered  as  superseding  the 
earlier  one  (J).      Thus,   5   Geo.   I.   c.   27,  which 

(o)  2  &  3  Vict.  c.  47,  and  27  &  28  Viot.  e.  55,  i.l;lt.  v. 
Hopkina,  62  L.  J.  M.  C.  57. 

(b)  52  &  53  Vict.  e.  63. 

(c)  B.  V.  Pavu,  1  Leach,  271.  V.  jw  Lord  Esher  M.H.,  I« 
V.  Dangar,  [1892]  2  Q.  B.  348. 

(</)   r.  per  Lord  Abinger,  HiiiderMii  v.  SlierlM,rm;  2  M.  .v  W . 
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xwo  years   imprisonment  («i.     Sn   if  »„„  i.  u  ■ 

'"eat,   md   ,M„JJZ7J'  '"  T 

imposed  for  the  same  offences  a  penalty  of  1  000 

by  a  former  one  and  affixes  a  different  punishmer 

^-t^^omX'TersretSriir::' 

--thing  more  comprehensive ;  the  earfier  X' 

»  ^-  U6.     Op.  S,m  V.  Pay,  58  L,  J.  M.  C.  39 
(")  «■  V.  Ca/or,  4  Blur.  2026. 
CO  NorrlB  V.  Crocker.  13  Howard,  42y. 
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i«  impliedly  repealed  by  it  (a).    The  6  Geo.  III. 
c    25   which  made  au  artificer  or  workman  who 
absented  himself  from  his  employment  m  breach 
of  hiB  contract,  liable  to  three  months'  impnson 
,„eut    was   held    to    be    impliedly    repealed    by 
olo   IV.  c.  34.  which  punished  not  only  that 
offence,   hut  also  that   of   not  f  *«""«.  °"*^^^ 
service    after  having    contracted   in  wrmng    to 
serve,  with  three  months'  imprisonment,  plus  a 
p/oportional  abatement  of  wages  for  the  time  o 
Lch  imprisonment;  pr  iu  lieu  thereof  with  total 
orLrtial  loss  of  his  wages  and  discharge  from 
/M     Sn  g    11    54  Geo.  III.  0.  159,  which 
:7rerapeti;yof.l0.1eviable,not  by  distress 

bTit  by  imprisonment,  in  default  of  immediat 
plyment.  on  any  person  throwing  ballast  or 
Ssh  ;«t  of  a  vessel  into  a  harbour  or  nve  so 
as  to  tend  to  the  obstruction  of  the  navigation, 
and  gave  an  appeal,  was  held  to  repeal  by  implica^ 
tion  the  earlier  Act,  19  Geo.  II.  c.  22.  which  had 
nposed,  without  appeal,  a  penalty  of  not  less  than 
Z  and  not  more  than  £5  for  the  same  offenc  , 
lelble  by  distress  or  i.:,,-onment,  m  default  of 

,a,  Per  Cur    Michell  v.  Brcu,  28  L.  J.  M.  C.  53;  per  Bram- 

W        „    „■  7     q  H    A-  N-    219;  ptr  Martin  B.,  Toule  v. 

"^"  ^%oV  J  M  C^3^    CpLno^a^-  U  East,  605, 

l^B.  V.  Youle.  6  H.  &  N.  753 ;  Youle  v.  Mappn,  30  L.  .T.  M.  C. 
234.     Cp.  Omens  v.  Joiie»,  sup-  P-  279. 


IMIMIKD  BKPKAL  —  PKNAI.  AtTK.  .105 

distress.     Ti.o  proumblo  of  the  later  Act.  iudood, 
recited  that  it  was  expedient  to  "  extend  "  the  pro- 
visions of  the  earlier  one,  and  though  its  implied 
repeal  seems  to  have  been  thought  at  variance  with 
such  an  intention,  it  may  be  questioned  whether  its 
provisions  were  not  "  extended  "  by  what  was,  in 
effect,  their  re-enactment  with  an  increased  penalty 
and  a  summary  method  of  its  recovery  («).   Where 
a  local  Act  imposed  on  "  all  persons  "  engaged  in 
making  gas,  who  suffered  impure  matter  to  flow 
mto  any  stream,  a  penalty  of  £200,  recoverable 
by  a  common  informer  by  action,  and  a  further 
penalty  of  ^20  for  every  day  the   nuisance  was 
continued,  payable  to  the  informer  or  to  the  party 
mjured  as  the  justices  thought  fit ;  and  the  Gas- 
works Clauses  Act,  1847,  afterwards  imposed  the 
same  penalty  on  the  "  undertakers  "  of  gasworks 
authorised  by  special  Act,  recoverable  by  the  party 
mjured ;   it   was  held   that  the  earlier  Act  was 
repealed  as  regarded  such  undertakers  {/>).     So,  an 
Act  which  imposed  a  penalty  of  not  less  than  '40s. 
or  more  than  £5  upon  any  owner  or  occupier  who 
did  not  immediately  remove  certain  projections 
from  his  house  upon  notice  to  do  so,  was  held  to 
be  impliedly  repealed  by  a  later  Act  which  imposed 
a  penalty  not  exceeding  ^5  (without  specifying 
any  minimum),  and  a  further  penalty  of  40,,.  a 

(a)  Mchell  v.  Broum,  28  L.  J,  M.  C.  53. 
(/')  Parrn  v.  Croydon  Uas  Co.,  15  C.  B  N  S   5fi8 

20' 
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day  for  a  continuance  of  the  offence,  upon  any 
owner  or  occupier  who  did  not  after  fourteen  days' 
notice  remove  such  projection  (u). 

It  has  been  observed  by  the  Supreme  Court  of 
the  United  States,  that  in  the  interpretation  of 
laws  for  the  collection  of  revenue,  whose  provisions 
are  often  very  complicated  und  numerous  in  order 
to  guard  against  frauds,  it  would  be  a  strong 
proposition  to  assert  that  the  main  provisions  of 
any  such  law  were  repealed,  merely  because  in 
subsequent  laws  other  powers  were  given,  and 
other  modes  of  proceeding  were  provided,  to 
ascertain  whether  any' frauds  had  been  attempted. 
The  more  natural  iuference  ""s  that  such  new  laws 
are  auxiliary  to  the  old  (b). 

But  little  weight  can  attach  to  the  argument, 
that  because  an  offence  falls  within  two  distinct 
enactments  in  their  ordinary  meaning,  a  secondary 
construction  is  to  be  sought  in  order  to  exclude 
it  from  one  of  the  two.  Thus,  an  enactment 
which  prohibited  under  a  penalty  any  person 
concerned  in  the  administration  of  the  poor  laws 
from   supplying  goods  ordered  for  the   relief  of 

(a)  57  Geo.  HI.  c.  xxix.  8.  72,  18  ,t  19  Vict.  c.  120,  s,  U!»; 
Forteicae  v.  Si.  Matthew,  Bethual  Green,  [1891]  2  Q.  B.  170; 
Summers  v.  Holbom  Board  of  Works,  [1893]  1  Q.  B.  612.  !ii: 
Keep  V.  St.  Mari/'t,  Ncmington,  [1894]  2  Q.  B.  524,  and  Cp.  Wyntl 
V.  Genu,  [1893]  2  Q.  B.  225. 

(h)  Per  Cur.,  U.  S.  v.  Wood,  16  Peters,  342. 


for  New  Ynvt       J      ,  °'®'^"   ^^"P  bound 

°  ittiier.     It  was  observpd   fJin<-  +i. 
Drinpinlfl  nf  I  ""servea   that  there  was  no 

!.«.«.  o,  ,„  .,.j  i"z  t.M  Twit 

^"*-  a  day,  and  by  another  section 
(a)  Davie,  v.  Barveu,  43  L  ,1  W  P  loi    •  , 
(»)  TAe  /«rf„,(ry,  1  Gallison,  114.  '^ 
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empowered  them  to  proliibit  the  recurrence  of  the 
nuisance  under  a  penalty  of  20s.  a  day,  it  was  held 
in  a  case  where  orders  had  been  made  at  different 
times  under  both  sections,  and  two  informations 
were  laid  for  a  breach  of  both  by  a  fresh  act  of 
the  same  nuisance,  that  there  could  be  only  one 
conviction  (a). 

(o)  18   &   19  Vict.  0.   121;    Edlalone   v.  Barne$,  45   L.  J. 
M.  C.  73. 


CHAPTER  Vlir. 

SECTION    I.-PRESTOPTION   AGAINST   INTENDING    WHAT 
IS   INCONVEXIENT   OB    CNBEASOXABLE. 

In   determining  either  what   was   the  general 
object  of  the  Legislature,  or  the  meaning'of  it 

haf  S  "r^.P-'-'-  P--ge,  it  is-obviou 
that  the  intention  which  appears  to  be  most 
agreeable  to  convenience,  reason,  justice,  and 
legal  principles,  should,  in  all  eas«s  open  to 
doubt,  be  presumed  to  be  the  true  one  (a).  An 
argument   drawn  from   an  inconvenience         ifa! 

rather  more,  torce  is  due  to  any  drawn  from  an 
absurdity  or  injustice.  But  a  Court  of  Law  has 
nothing  to  do  with  the  reasonableness  or  ii" 
ason,b,eness  of  a  statutory  provision,  exc't 
BO  far  .  It  may  help  it  in  interpretincr  ^hat  the 
Legislature  has  said  (,•).  The  treats  w 
Loiii"!  VTr    „«^  iu     T^  treaty   between 

the     it  'f  t  ^°^''  "'"'^'^  ^'^^^  *^-  King 

"y  tbe  death   of   bishops  in  Fiance,"   was    for 

L.?KB.Sr  '""*  *'  "^  "°™««''  «''^^-  ^""-.  «0 
('')  Co.  Litt.  97a. 
('■)  Per  Lord  Halsbury,  Cooke  v.  fV/,,,  [lyoij  .,.  (,  j^^ 
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instance,  properly  construed,  not  as  giving  him 
the  right  of  appointing  to  a  foreign  bishopro 
whenever  its  incumbent  happened  to  die  in 
France,  but,  more  consistently  -with  good  sense 
and  convenience,  as  authorising  him  to  fill  the 
bishoprics  of  his  own  kingdom,  when  their  holders 
died,  whether  at  home  or  abroad  (a).  A  statute 
whicli  gives  an  appeal  to  any  person  thinking 
himself  aggrieved  by  any  order,  oouviction,  judg- 
meni;,  or  determination  of  a  justice,  does  not  apply 
to  a  prosecutor  complaining  of  an  acquittal.  If 
it  did,  the  person  acquitted  would  be  liable  to 
be  twice  vexed  for  the  same  cause.  Besides,  the 
prosecutor  could  not  legitimately  be  considered 
as  aggrieved  (b).  Where  there  is  an  appeal  from 
a  magistrate's  decision,  "  when  the  sum  adjudged 
to  be  paid  on  conviction  shajl  exceed  two  pounds," 
the  question  whether  the  penalty  only,  or  the 
penalty  plus  the  costs  were  intended,  would  be 
decided  on  similar  general  considtrations  of  con- 
venience and  reason.  It  would  be  thought  more 
likely  that  the  Legislature  intended  to  give  an 
appeal  only  when  the  offence  was  of  some  gravity, 
and  not  merely  where  the   costs   (which   would 

(a)  Puff.  L.  N.  b.  5,  c.  12,  s.  8. 

{b)  5&6  Will.  IV.  c.  50,  b.  105 ;  B.  v.  London  Jus.,  25  Q.  B.  1). 
357.  But  under  the  Summary  .Jurisdiction  Acts  (20  &  21  Vict. 
c.  43,  and  42  &  43  Vict.  c.  49),  V.  Stokeii  v.  Milrhesori,  [1902]  1 
K. B.  857. 


th7pre?Tnr  tti  '"'r^  '°  '•^  *'-"^''  ">' 
the  latte     an  1         m      '"'°''''''  **"«  """^^er  of 

"  proviaea,  tor  enforcing  its  navmenf  +».  *  * 
nsticeq  miVK*  •  ,.  i'ajtnent,  that  two 

aoie  with,  or  hable  to  pay  suoh  rafo  ••  ,      u 

liabil  ty,  if  he    nm™^     ■,      ■      ^  ^    "°"- 

}<  ne    pioved    its    mvaliditv  Tf   fv, 

question  of  validif,^     „u-  i.  ^"        '    '"^ 

'^  "1  vajiaity,    which    was     Ifift  f„    iu 

Quarter  Sessions,  was  also  on.    !    ?,  *''® 

required  to  enforce   the  tf  ^.T        *'''  ''"'"''^^ 

against  the  vStv  of  thl     V     ?  '"'^'^*  '^'"''''^ 

■•'djudged   valid    b?H       n  '"*"  """''  "  ''*'^  l^''^" 
.1    gea   valid    by  the   Quarter    Sessions  (A) ;    ., 

71  L-  J.  K.  B.  633.     F/.  s  49  42  *  4,  v-  V        *'  *■  ^-  *■■*"■ 

,^^B.84;  n...K^„,ZSl:I-^^,^:^'  r-'"  ^ 
29  L.  -T.  ir.  C.  176-  P  V   J7-     •  '  *•  '•  '''■"'''linw. 
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conflict  which  could  v  >t  readily  be  supposed  to 
have  been  intended.  It  would  be  otherwise, 
indeed,  if  the  rate  bore  invalidity  on  its  face, 
by  not  showing  that  it  was  wade  in  accordance 
with  the  statutory  authority  given  for  the  pur- 
pose ;  for  they  could  not  be  required  to  enforce 
what  did  not  profess  to  be  a  valid  demand  made 
by  competent  authority  (a). 

A  constable,  authorised  by  statute  at  all  times 
to  enter  licensed  premises  for  the  purpose  of 
preventing  or  detecti^ig  violations  of  the  licensing 
laws,  cannot  demand  admission  unless  he  lias 
some  reasonable  ground  for  suspecting  a  breach 
of  the  law  (6). 

An  Act  to  provide  protection  against  dogs, 
which  empowered  magistrates  to  make  an  order 
that  any  dog  found  to  be  dangerous  should  "  be 
kept  under  proper  control  or  destroyed,"  would, 
on  this  principle,  be  construed  as  giving  the 
magistrate  the  option  of  making  an  absolute  order 
for  the  destruction  of  a  dangerous  dog ;  not  as 
requiring  that  his  order  should  be  in  the  alternn- 
tive  terms  of  the  Act,  which  would  place  the 
option   in  the  hands  of  the  owner  of  the  dog  ; 

(a)  Be  Emlern  Comtie.  By.  Co..  25  L.  J.  M.  C.  49.  V.  B.  v. 
CroJce,  1  Cowp.  30. 

(I,)  37  &  38  Vict.  0.  49,  s.  10,  repld.  b.  bl,  Licensing  Act, 
1910 ;  D«nean  v.  Deeding.  [1897]  1  Q.  B.  57.0  ;  It.  v.  Vohhin.,  4M 
.7.  V.  1H2. 


The  24  &  25  Vict    ,.    <.«      i  •  ■ 
i'  felony  to  englve'^ith  ut       r^  """'  "^""'"^ 

England  or  of  iS    n    ?    "'  °'  ""'  ^«"''  °f 
declared  in  ano^J^";I'„:^-^  <;';'-  00.^^^^^ 

rational    object  and   rnfa  4  oJ   t  h' 'T^  S*''^ 
provision  beinrr  not  fh«^  r  excluding 

banks    mi^ht^krcnl.    iT"'  ''^'"■'^«'  «<""«'• 
i-punitrrn    that   when       '    '"    ^'^-"^'"'''    ^'^ 

-.jnidJtLtrtrs^;;^^^--' 

pavlrrnriiil-  ''"r  ^^-^^--^  «"  duties  of 
to  aloard  o°w"f  '"""  ^-^ting  Comn^issioners 
--^Lr^rr--J  contacts 

onts  being  the  .o.  conveni     t  ToZ' ST' 
act.on  on  a  contract  made  with  the  ZltL:; 

W  P«m„s,  V.  Mar,l,,  43  L,  7.  M.  C,  143 
C'J  fl.  V.  Braeieiirid,,,;  37  L.  T  M  T  Sfi      /.     ,.    ^ 
I-  R.  6  Cb.  40B.  "■     "P-  "'  0'L,yl,/,;,, 
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might  bo  brought  against  the  Board  {(i).  20  &  21 
Vict.  0.  43,  which  authoriseo  a  party  aggrieved 
by  a  decision  of  justices  to  apply  within  three 
days  for  a  case,  and  directs  that  "  at  the  time 
of  the  application,"  and  before  tlie  case  is  delivered 
to  him,  he  shall  enter  into  recognizances  to  prose- 
cute the  appeal,  was  li  >ld  substantially  complied 
with  if  the  recognizances  were  entered  into  within 
the  three  days,  though  not  at  the  time  of  the 
application  (6).  It  has  been  repeatedly  held  thai 
when  an  Act  gives  an  appeal  to  the  "  next " 
sessions,  it  means  not  necessarily  the  next  which 
takes  place  in  order  of  time,  or  an  adjournment 
of  it  ((■),  but  the  next  to  which  it  is  practicable 
with  fair  diligence  to  carry  the  appeal  (</).  It  is 
obvious  that  a  stricter  construction  would  often 
have  the  effect  of  taking  away  the  appeal  which 
the  Legislature  intended  to  give.     When  an  Act 

(a)  SimwU  v.  Whileehapel,  27  L.  J.  C.  P.  177. 

(b)  Chapman  v.  Bohimou,  28  L.  .1.  M.  0.  30. 
(o)  S.  V.  Stuiex,  i  E.  K.  390. 

Id)  S.  V.  Tort»h!re,  1  Doug.  192 ;  K.  v.  VorseUhire,  13  E.  H. 
443;  B.  V.  Suuex,  Id.  447;  B.  v.  Knex,  1  B.  &  Aid.  210;  B.  v. 
Tkaciwell,  4  B.  &  C.  62;  B.  v.  Verm,  8  B.  &  C.  640;  B.  v. 
Sevenoah,  14  L.  J.  M.  C.  92 ;  B.  v.  Suuex,  34  L.  J.  M.  C.  C'J. 
V.  B.  V.  Traford,  19  L.  J.  M.  C.  199 ;  B.  v.  Wnlls,  45  E.  K. 
753;  B.  V.  West  Biding,  27  L.  J.  W.  C.  269;  Denahy  Orer- 
teen  v.  Denahy  <£■  Cadehij  Main  CoUieriet,  78  L.  .T.  K.  B.  54] 
Sv.  Imperial  ■(■  (Irnml  Boleh  Co.  v.  ClirigtrliKrch,  74  L.  .T.  K.  ]'.. 
7I)H. 


firLni,:'^:';-^  (;)  ^y  au    order  „r 

*"  **«  Quarter  Ses  ionl     T;''"^  '''  "-"l""'"' 
"»««".   not   that    the   .r      ,       """'  """^'^'ed   to 

;•'•"-  that  ti,.e/     e  2  :r  ""'■'«    ^«-' 
^^'»-«  that   ti.„e    or  Uwvin      ,''.'''''^"''°*  ^''O"''' 

weal;  otherwise  he  Sfs^      ''   '°*^"''''"   '" 
t°  a  few  weeks,  or,  if  "  !!'*  .^'""^'""ss  ho  limited 

*•>«  fo-  -o„ths;illX°---he,dwit,.iu 

appeal  alt.sether(*).  "'"^   ''^  ''^P^ved   of  his 

WorkL^I^CotlS?'""'"''"  ^*"'  ^«'7  (repld 
^'-tP-eedi';X7-^A^'.    JOOC),   pis 

■"'^«'  the  Act  shall  iot  .r  ''•  ""'"P""^""'''' 
""t-e  Of  the  accident  has  t;"'"""''"''"^  "'''ess 
factacable.and  unless'.th«  ,  •^'''"  ''  «°'»'  «« 
*'on  with  respect  to     ,ch  ,     -f '"^  '°''  """'Pensa- 

-'5''  ««  ^.onths  f^t   th"    "'  '"  ^^'^  '-"e 
accident    causing    th«      •         "^'"'"ence  of  the 

^or'Ja  has  held  .f  the    iri,"     ^^«    House    o^ 
«Jaim  for  compensation  "  to 

(<•)  A  V.  UiddleMx  3  n   (  Aj  „ 

3  App.  Cas.  872.  "       ^"^  °-  ^"  ^  «"  «a//oe'.  e/,„,-,; 

-'■'•     '■".  inf.  p.  32K.  ''•'■• -"•''''"''»™,  (!  M. ,(  S. 
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mean  u  notice  of  claim  for  compensation  sent 
to  the  employer,  and  not  the  initiation  of  pro- 
ceedings (a). 

An  Act  which  authorised  tho  Quarter  Sessions 
to  give  a  successful  appellant  agniust  a  couviotion, 
costs  against  the  party  appealed  against,  and 
directed  that  the  notice  of  appeal  should  he  served 
on  the  convicting  justice,  was  construed  as  not 
making  the  latter  a  party  to  the  appeal ;  for  it  was 
to  he  presumed  that  the  Legislature  did  not  intend 
go  great  an  anomaly  as  rendering  a  judicial  oflScer 
liable  to  costs  for  an  act  done  hvnd  fide  in  the 
discharge  of  his  judicial  functions  (6).  The  re- 
spondent, in  such  a  case,  is  the  prosecutor  before 
the  magistrate  ;  though  this  construction  involves 
the  hardship  of  making  him  liable  to  the  costs  of 
a  proceeding  of  which  he  has  had  no  notice,  or 
perhaps  even  knowledge. 

The  statute  which  enacts  that  "  a  solicitor  may 
make  an  agreement  in  writing  with  his  client 
respecting  the   amount   and   manner  of   his  re- 

(a)  60  &  61  Vict.  c.  37,  8.  2  (1),  6  Edw.  VIl.  c.  58.  9.  2  (1); 
Powell  V.  Main  i'uUiirij  Co.,  [19001  A.  C.  366 ;  the  claim  uoe<l 
not  be  in  writing  (Lotce  v.  Myem,  75  L.  J.  K.  B.  651 ;  Cp.  3uijhei 
V.  Coed  Talon  Co.,  78  L.  J.  K.  B.  539),  nor  need  it  claim  a  specific 
sum  {ThomptM  v.  Goohl,  79  L.  J.  K.  B.  905). 

(b)  B.  V.  Hantu,  1  B.  &  Ad.  654 ;  B.  v.  Smith,  29  L.  J.  M.  C. 
216 ;  B.  V.  Purdey,  34  L.  .1.  M.  C.  4.  V.  B.  v.  Bradlaugh,  2 
Q.  B.  D.  569.  3  Q.  B.  D.  607  ;  B.  v.  London  Jm.,  [189.0|  1 
Q.  B.  616. 


otiierwiso  it  woiiM  u  ^  "'"  '^^''"nt ;  us 

"""taini^g  tor,.s  f„vo„;  L  V"r''''  °"'^'  -""J 
°li«"t.  and  theuconteuTtWM     ,'''"''  ''^■''^'•^  '"" 

ee.S:"„i:  i!lS; -Sr' /■::  ''^^''^"'^-  -^ 

-edings  before  whoa,  C       it//^  P^"^'^'  P- 
and  another  Act  authorised  th  "'  """"""' 

not  exceeding  ^20  in  tT«  r  '^""'"''i''  ''^'"^ 

that  suits  for  them  i.    m     1  ^  ""''  "  "'"«  '"^^'d 
«-'ed  to  six  ihs   to  a'    f "  "^""^'^   --« 
I-^-iature  the  anot'lousTntlnr''""'^"  *^  *'  ' 
««,vears  for  the  reco  e  ;  of  st°U   "'  ""''^^" 
K'wng  only  six  months  for  iL  ''"°''  '^^i''' 

-  'he  ground  (amX  „  ^Taf  ^.;  '^'"""'^' 
unreasonable  to  presL„  .1  .  f  ''  '"""^'^  he 
'"'ended  to  impose  1"  '   Wiskture 

«  person  whoTthout  Zr     '""'''  ^''"^'y   "" 
without   mahce   wilful,^  gathered 

(o)  ife  £«in',,  1  Q   B   D  7ai   I,  4 
reason  therefor,  were  subject  to  „  1      ""'  ""^  """  "'^'ve-stated 

J)  n  &  12  Vict.    .  03   „    ot:;-.^-™^'''76L.J.Ch.6ol 
^-^.Aa„i,„„,,^J,^-;^f^24  ,  25  Vict.  c.  61,  s.  24; 

V.  Sander,o„,  fl902J  1  K.  R    794      „' ,f  «'•**«'•'' (Jt%or  «/) 
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uncultivated  mushrooms  than  on  one  who  unlaw- 
fully aud  mnliciously  destroyed  cultivated  roots 
or  plants  used  for  food,  it  was  held  that  in  view 
of  s.  '24,  24  &  25  Vict.  c.  97,  which  imposed  a 
penalty  of  one  month's  imprisonment  or  a  fine 
of  £1  in  the  latter  case,  s.  52  of  the  same  Act, 
which  makes  it  an  offence  punishable  with  two 
months'  imprisonment  or  a  fine  of  £5  to  "  wilfully 
or  maliciously  commit  any  damage,  injury,  or  spoil 
to  or  upon  any  real  or  personal  property  what- 
soever for  which  no '  punishment  is  hereinbefore 
provided,"  could  not  be  regarded  as  applying  to  a 
case  such  as  the  former  (a).  But  a  milk  carrier 
who  damaged  his  master's  milk,  not  to  injure  his 
master  but  in  order  to  make  a  profit  for  himself, 
was  held  to  be  guilty  of  an  offence  under  the 
latter  section  (6). 

The  Bankruptcy  Acts  which  vested  the  future 
as  well  as  the  present  property  of  the  bankrupt 
in  the  assignee  or  trustee,  imported  the  necessary 
exception,  to  save  him  from  starving,  of  the 
remuneration  which  the  bankrupt  might  earn  by 
his  labour  after  his  bankruptcy,  and  the  damages 
which  he  might  recover  for  any  personal  injury  (c) ; 
and  while  establishing  tlie  right  of  the  trustee  to 

(o)  Gardner  v.  Mamhridge,  19  Q.  B.  D.  217. 
ih)  Boper  V.  Knott,  [1898]  1  Q.  B.  868. 

(c)  HeMnm  v.  Drake,  2  H.  L.  CaB.  579 ;  He  Wihon,  8  Cli.  \>. 
.364. 


-J'-Pt  should  o     tr; t'"  "'-^^'«  that  the' 
f  '«.   -as   si,.i,ari;  ^Id  ^^^  *»  recover  such 
Act  which  imposes  a  pHf         '^''=' ^"^      T''e 
d«-atic  work,  or  ''anrpa  f  th"  '';  P'^^^'  °^  « 
^'  b'-oken  unless  a  ujalw!        f' °^'"  ^""''^  '^o' 
--pirated.     It  i,  Tt  ""1:°'' -"^^'antial  part 
^legislature  intended  to\  °  ^  '"^^^'^'^  "''"^t  tl'e 
*-;  Of  what  was  of  no';  ~  ''^^  ^-^mopri.. 

A  construction  which  f„    >  .  ' 
»  «'at"te  would,  t'il^f'''''^''  '^«  evasion  of 
venience,  be  avoided      C/  ''^T'  °^  ^-o- 
^-J^  an  innkeeper  to  suSr  iT  ''•"  "^"^'^  ^- 
">»««  or  premises,"  was  conT  ^^'^^^  "^"  ^is 
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the  guests  iu  the  public  rooms  would  have  opeueJ 
the  door  to  collusion  and  evasion  (a). 

And  yet,  a  construction  facilitating  evasion 
(V.  sup.  p.  184  et  seq.),  even  to  the  extent  of  de- 
frauding the  revenue,  may  be  justified  and  required 
by  considerations  of  convenience,  as  in  the  case 
of  Stamp  Acts ;  where  the  question  whether  a 
document,  produced  on  the  hearing  of  a  trial,  is 
sufficiently  stamped,  depends  solely  on  what  ap- 
pears on  the  face  of  the  document,  to  the  exclu- 
sion of  all  extrinsic  evidence  to  prove  the  con- 
trary;  for  to  admit 'evidence  to  invalidate  it, 
would  lead  to  the  intolerable  inconvenience  of 
holding  a  collateral  inquiry,  to  the  interruption 
of  the  trial  of  the  cause  in  which  the  paper  was 
tendered  (h). 

Acts  which  impose  a  pecuniary  penalty  have 
sometimes  given  rise  to  a  question,  when  there 
were  two  or  more  offenders,  whether  one  joint  or 
several  separate  penalties  were  intended ;  and  this, 

(o)  Patten  v.  Mhymer,  29  L.  J.  M.  C.  189 ;  Corbet  v.  ffaigli, 
5  C.  P.  D.  50 ;  Fa.  jier  Brett  L.J.,  Ilea  v.  West  Ham  Union,  H 
Q.  B.  D.  79.  Cp.  Brigden  v.  Beighee,  1  Q.  B.  D.  330 ;  Taaseli  v. 
Ocenden,  2  Id.  383  ;  Lealer  v.  Torrcm,  Id.  403 ;  Boaley  v.  Dam/, 
1  Id.  84 ,  Gallaghe,-  v.  Budd,  [1898]  1  Q.  B.  114. 

(b)  Whittler  V.  Forster,  32  L.  .T.  C.  P.  161 ;  Autlin  v.  Bunynnl, 
34  L.  J.  Q.  B.  217 ;  Galty  v.  Fry,  2  Ex.  D.  265  (approved  in 
Boyal  Banh  of  Scotland  v.  Tottenham,  [1894]  2  Q.  B.  715).  (>■ 
Clarke  v.  Roche,  47  L.  J.  Q.  B.  147. 
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Where  the  Act  has  left  it  open  to  doubt,  has  been 
said  to  depend  on  M-hetber  the  offence  was  in  its 
iiatnre  joint  or  several.     When  the  offence  is  one 
m  which  every  participator  is  justly  punishable  in 
proportion  to  the  part  which  he  took  in  it,  the  in- 
ference would  obviously  be  that  a  separate  penalty 
on  each  was  intended.     In  the  offence  of  assault- 
ing and  resisting  a  custom-house  officer,  one  may 
resist,  another  molest,   a  third   run   away   with 
the  goods;  all  are  distinct  acts,  each  a  separate 
offence,  and  each  offender  would  be  liable  for  his 
own  separate  offence  («).     So,  under  the  Tolera- 
tion Act  (IW.  &  M.  c.  18,  confirmed  by  10  Anne, 
c.  2),  which  enacts  that  if  any  person  or  persons 
mahoiously  disturb  a  congregation,  such  "person 
or  persons"  shall,   on   conviction   of  "the   said 
offence  "  be  liable  to  a  penalty  of  M20 ;    it  was 
Held  that  every  person  engaged  in  such  a  disturb- 
ance would  be  liable  to  a  separate  penalty  (b) 

So,  where  two  men  were  convicted  of  an  assault 
and  sentenced  to  pay  one  penalty,  under  9  Geo  IV 
c.  31,  the  conviction  was  quashed;  because  a 
penalty  ought  to  have  been  imposed  on  each 
offender  severally,  the  offence  being  in  its  nature 
several  (c).  And  under  s.  30,  1  &  2  Will  IV 
c.  32,  which  enacts  that  if  "any  person  "  "shall 

(a)  Per  Lord  Mansfield,  S.  v.  Clark.  2  Cowp  610 
('')  M.  V.  Bube,  2  E.  E.  669. 
(c)  Morgau  v.  Brown,  42  E.  E.  422 
1.8. 
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trespass  iu  the  daytime  on  land  in  search  of  game, 
"!uh  person  "  shall  he  liahle  to  a  penalty  o  £2, 
e;:.yoLdeTisliahletoasepa^ep^^^^^^^^^^ 
■R.if  it  has  heen  said  that  v\  nere  iii«= 

in  Hutnt  single,  and  is  P-s^e^'^y  ^^^^S 
penalty,  only  one  penaUy  can    e^ed^^^^^^ 

:s:sis:rtL^":4ed.ithpnnish^nt 

;rthe  statute,  only  o^e  P-^^^--^^^^ 'Z 
^'"  S  ThuB^nd;  a  :;a;te  of  Anne,  .hich 
""Id  thatT any  unqualified  "person  or  per- 
'  kett  0    used  hounds  for  destroying  game 

Te  pein  orp^rsons"  so  offending  should  forfe. 
,5  U  w      l^eld  that  to  keep  or  use  a  greyhound 
S  uch  a  purpose  was  punishahle  hy  one  penalty 
ir  whether  L  dog  was  kept  or  used  by  one  o 
bv  several  persons.     Only  one  dog  was  kept    it 
^      ITand  only  one  penalty,  falling  on  all  the 
rrdis'iil"  was  im'posable  W.     The  decision 
h!    heen'^'ha';  hetter  defended  on  the  ground 
th!t  the  Lt,  in  speaking  of  "persons"  m  the 
pi    a^and  piling  that  for  such  "  offence  '  lu 
Jhe  sugular,   they   should  pay  £o,   and  not  1-. 
ueach,"  one  joint  offence  and  penalty  were  con- 

(.)  Mayle.  v.  WarMey,  14  C.  B.  N.  S.  550;  PraU  v.  Mar,,. 

'',')  k^.;:r;.  W.<a.e,..  .  East,  573  „.  B.  v.  Ma,. , 

10Mod.26;E.v.He«»da;..4T.E.809. 


templated (a)     Tn  »„  „,, 

this  construction"    t  Z  ZlT  "  ^"^^°^'  °^- 
1  *  2  Ph.  *  M   c    iTL   f  *^^^   "'^   statute 

party  grieved  for  every  sucl  „T      ^?'^""  '°  the 

shillings  and  treble  dar'vr",  "^  '""'''«'' 
agamst  three  persons  (i^BTtLt^^r  P^'^alty 

C'sion  is  said  to  hav«  K  u  ^'though  this  de- 
that  the  offenee  :::  o"  T  ""  ''''  ^^-^ 
penalty  was  reeoverlue;;;;'^,-/  /-t,  the 
and  was  oonsequenMr  to  1.!  ^""^  ^"^^ed, 

Pensation  to  him  not  1  ""'"'^"^  "'  ^  «o^- 
°ff-<Jers(4  VieivedLlrinr'r*,-*^^ 
°nly  one  penalty  could  be  teco  ' 'r''*' *^^' 
injury  was  the  same  whp.r  T^^'^^i  for  the 
or  by  several  p  rsons  anf".  "'^  '""^^  '>y  ""^ 
been  intended  thit     he  """''^  ^''^'^'y  ^ave 

^-  "^  wrong   si    , inn"""  -mpensation 

observed  thai  f  ^  12'" '^"''' ^-^  Mansfield 
'-0  or  three  or  mo  21^?. "''"'''  ^^  ^'ol^t, 
«till  it  constituted  but  ol!  oT  ''"^  '''^  ^^*'  ^"t 
--wasbutoneot:e:tSh-t^^^^^^^ 
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or  twenty,  and  that  it  could  not  be  killed  more 
than  once  (a).    But  however  pertinent  such  con- 
siderations might  be  in  measuring  the  damage 
done  to  the  owner  of  the  game,  they  seem  less 
applicable  to  the  question  of  punishing,  on  pubhc 
grounds,  a  breach    of   the  law.      The  question 
whether  the  offence  was  joint  or  several  evidently 
arose,  not  from  the  nature  of  the  offence,  but  from 
the  nature  of  the  penalty.     If  the  penalty  had 
been  corporal  instead  of  pecuniary,  the  distmction 
between  joint  and  several  offences  could  hardly 
have   occurred  :    for  it  would  have  been  found 
difficult  to  apply  the  rule  of  one  joint  penalty  to 
two  offenders  sentenced  to  five  weeks'  imprison- 
ment or  twenty-five  lashes.    It  would  seem  that 
the  question  whether  the  penalty  is  to  be  under- 
stood as  separate  or  joint,  where  the  Act  is  not 
explicit,  would  be   better   governed  by  the  con- 
sideration whether  the   penalty  was  intended  as 
compensation  for  a  private  wrong,  or  as  a  punish- 
ment for  an  offence  against  pubhc  justice. 

It  is  hardly  necessary  to  add  that  all  such  con- 
siderations are  immaterial  where  the  language  of 
the  Act  is  not  open  to  doubt.  Thus,  where  it  was 
enacted  that  "every  person"  who  assisted  in 
unshipping  or  concealing  prohibited  goods  shoukl 
forfeit  treble  their  valve  or  £100,  at  the  e  ec t.on 
of  the  Comiuissioaers  of  Customs,  it  was  held  tliat 

(a)  J?.  V.  Clarh;  sup.  p.  323. 


every  person  ooncerned  in  Hm  „«• 

imON   AGAINST   INTENDING 
INJUSTICE   OB  AB8UBWTV 

to  well-set  Id :  I  z::  'f'?-  *°  '^^  ^^°'-- 

properly  lead  tr  f.        ,  '°'>«"-«<='iod.  but  it  may 
the^tber  of   L        '''''"""  °'  °"«  ^'^ti'-  than 

Whenev^t^r^reTttr^T^^^^^^ 
of  two  constructions  a°n7  f       ^.'^''^"'"''^  "dmits 

-"H  lead  to  obTSnsIn  Lrit  C  T  ^^^ 
upon  the  view  th«i-  o.    ,    •'^"'=^'  *"e  Courts  act 

•^een  intended   u  L 7  Je  '"f  T"^  '"^'  ^^^ 
"manifested  in  eZl         ,    "''"''°'^  ^''''^    I'een 

{')J'er  Lord   Herschell  L.C.    4rr™   sv     ■ 
t<"»».i.«o«ew,  [1894]  A.  C.  516  '^^""''       '    '■   '''n"" 

i'l)  Per  Lord  Camnbell    7?  ,.   c/ 
^-"'^  To*  Co,n.,  2  E  &  B  Vfr    '      7'  ''''"'  "^^  ^^  "^-  ""d  ^-  - 
I^-  B-  9  C.  P.  308  ;  per  Brett  I '  f  "/^"f «  J-  ^-»  -  Bo.„r,, 

«*'  V.  Kir,.^ay  C;,«,^,':Vfpp'L'^t,"'^«''^"™.' 
Cauns,  W«  V.  East  &■  West  Ur,      n    ,  ^'  '°^-  Z"''-  I-o^d 

^0'^  Esher  M.R.,  i,.  t,,!  .3^5!  b!  Si"'  "^  ^^  ^^^^  ^ 
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bye-law  authorised  the  Poulters'  Company  to  fine 
"  all "  poulters  in  liOndon  or  "  witliin  seven  miles 
round,"  who  refused  to  be  admitted  into  their 
company,  it  was  held  that,  inasmuch  as  no  poulter 
could  legally  belong  to  the  company  who  was  not 
also  a  freeman  of  the  City,  the  bye-law  was  to  be 
construed  as  limited  to  those  poulters  who  were 
also  freemen  ;  to  avoid  the  injustice  of  pumshmg 
men  for  refusing  to  enter  into  a  company  to  which 
they  could  not  legally  belong  (a).    So,  in  ss.  112 
and  198,  Bank-npt  taw  Consolidation  Act,  1849, 
which  protected   a  bankrupt   from   arrest  by  his 
"  creditors,"  this  word  was  construed  as  hmited 
to  those  creditors  who  had  debts  provable  under 
the  bankruptcy,  for  it  would  have  been  obviously 
unjust  and  was  therefore  presumably  not  intended, 
that  his  certificate  should  protect  a  bankrupt  not 
only  against  those  creditors  who  had,  or  might 
have  proved  under  the  bankruptcy,  but  also  against 
creditors  whose  claims  were  not  barred  by  it  (6). 
The  provision  in  s.  2,  5C  &  51  Vict.  c.  66    that 
the  Court  of  Bankruptcy  should  refuse  a  bankrupt 
his  discharge  "  in  all  cases  "  where  the  debtor  had 

(„)  P«./te«'  Co.  V.  PkilUp,.  6  Bing.  N.  C.  314 ;  H.  v.  «d^,V 
Co..  32  L.  J.  Q.  B.  337.   Ya.  Exp.  Corbett,  14  Ch.  D.,  i>er  Brett  L..1. 

"'  n,)^Gra.e  v.  BMop.  25  L.  J.  Ex.  58;  PMlip.y.Polan.1.  L.  R 
1  C  P.  204 ;  Be  Poland,  L.  B.  1  Ch.  356 ;  WUhams  v.  Ho., 
L.  E.  3  Ex.  5,  per  Bramwell  B. 


Rising  rutnT^,:;;--;-''^''  ^^^^^^  - 

i-ubio  Authorities  Protection  Act  IHo/  .  , 
provides  that  a  indffD-»nff  '  '  '^'"«''' 

in  an  action  aS^  f  '  '"'"'''^"^  ''^^^^''''''t 
costs  to  be  taS  a  I  ^  "  '"'*'°"'y  "  ^'"'"  '="-y 
does  noVf  1  ^*''*"'  '"''"'t"'-  »nd  client  " 

cost   (/A     '!, 7"^V      '"''"'''^"'  ''^^^■^•'""t  °f  his 

lie  Merchant  Sliippin?  Act  1ft7q  »,i  ■  u 
that  if  "in  an„       *^^"^^*"''l« '3.  which  enacted 
"  "'     ID  auy  case  of  coUisim,  "  i^ 

M  21  Geo.  III.  e.  70;  CW.  ...„«.,  3  Moo.  P.  0.28. 
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the  infringoment  could  have  contributed  to  the 
collision,  but  not  where  it  could  uot  possibly  have 
done  so  (a);  just    as  an  Act   which    imposes  a 
penalty  for   piloting    a  ship  down  the  Thames 
without  license,  is  evidently  limited  to  piloting  on 
a  voyage,  and  would  not  apply  to  a  person  iu 
charge  of  a  ship  when  merely  shifting  from  one 
wharf  to  another  to  unload   the  cargo  (h).     An 
imperative  requirement  that  Assessment  Sessions 
should  be  held  so  that  all  appeals  should  be  deter- 
mined before  a  certain  date  would  not  operate  so 
unjustly  as  to  deprive  a  person  of  the  right  of 
appeal  where,  through   preds  of  business  at  the 
sessions,  his  appeal  could  not  be  heard  before  that 
date  (c).     An  Act  which  provided  that  no  writ  or 
process  should  issue  for  anything  done  under  it 
but  after  a  month's  notice,  would  not  apply  to 
proceedings  for  an  injunction;   for  if  it  did,  the 
wrong  might  be  irremediable,  which  could  not  be 
intended  (d).     Besides,  the  object  of  the  provision 
was   only   to  give   the   defendant  time  to  make 

(a)  30  &  37  Vict.  c.  85,  B.  17,  repld.  6.  419  (4),  Merchant 
Shipping  Act,  1894.  The.  EaglUhman,  3  P.  D.  18 ;  Tlie  Ma.jn.l. 
L.  H.  4  A.  &  E.  417;  The  Fanny  CarviU,  13  App.  Cua. 
455  n. 

(6)  B.  V.  Lambe,  5  T.  E.  76. 

(c)  32  &  33  Vict.  c.  67  ;  B.  v.  London  Jiu.  and  L.  C.  C,  [1893] 
•2  Q.  B.  476. 

(d)  A.-G.  V.  Hackney  livard,  L  R.  20  Eq.  626. 


'^•^'^"rCK  AND  .u«tRWTV  ,u,u.y,,.  .,,, 

"-ught  in   which  a    LairC^     f°""   '^ 
^""W    be  Jiable    for  „„v  I,  «l"Powners 

without  a  month',  «nr  ^'^   "''  ""^  «'''P. 

'■"  '•««  in  tl  Ad'      ,;'';  'PP'y  *°  proceeding 
nofice  were  nect iTv    f  ''""'°"'  '°^  '^  «"''''» 
futile,  as  the  in,:'!  ^'^r'^"^''  "'^"*  ^« 
e-Piratiou  of  th^^oS'  T''  ''"7,  ''^'"^^  the 

person  "  who  imn       ^  ''  requires  "  every 

'o  be  impounded'ore  T  r'"""'  "'  —  i' 
food,  woL  tt  IZT^^'^r''^  *'  ^^^"' 
pound  (r).  '^■'^  *"®    ^'^eper    of   the 

The  enactment  in  tlie  Licensing  Act  imo  ,u  , 
every  person  fnnn/i  -;.    .        .   "        '      '^'  'bat 

sliould  he  liaWe  t^  ,    °"  ""^"'^"^  P'^'^isea  " 

e-ugh  to  nctdethe'lS"'  '""T  "*^^^"^  ^^^ 
anywhere  and  wa!  ftn  1  !!"  '"'"  '"''  «°'  ''"'"I' 
hod  after  the  house  was  .1  "".  ''  ""'^'''°''  '^  '^^ 
according  to  th«  t  """'f^'^^-  ^""'d  be  construed, 

confined^to  peionTr?  °'^"'  °^  *^«  ^^'.  a 

-.iusaC:LS,r---whi. 

(a)  iV«,rer  v.  Xoa  Zeylcn,  5  Ch.  D  347  ■    r     C 
^'■'■Snfc,  11  Q.  B.  D.  299.         ^"- ^- •^".    <  "Foal  v.  Mai/or  of 

(*)    6    &    7     ^jl]      ly        ! 

r"">arord.  14  F.  0.34  '         '''  ^  ""^  Personal),  s.  8;   r/„. 

C'J  d5  A  36  Viot.  0.  U4  a   19-    I-    , 
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A  Statute  which  enacts  that  a  person  who  has 
been  convicted  by  justices  of  an  assault,  and  has 
suffered  the  punishment  awarded  f'"'/*'  f ""  ^ 
released  fro...  all  other  proceedings  •<  for  the  same 
cause,"  would  not  be  construed  as  exempting  him 
from  prosecution  for  manslaughter,  it  the  partj 
assaulted  afterwards  died  from  the  effects  of  the 
assault;    such  a  construction  would  defeat  the 
ends  of   justice  (.)•    An  Act  which  imposed  a 
nenaltv  on  auy  sheriff  or  bailiff  who  earned  a 
Te™  n  arreste/for  debt  to  prison  for  twenty-four 
hours,  though  it  might  render  the  former  •-'^^ 
for  the  act  of  the  latter,  hi«  servant,  as  well  as  for 
his  own,  would  not  be  construed  to  admit  of  hi 
b  ing  sued,  after  the  penalty  had  been  recovered 
from' the  bailiff;   for  this  would  be  to  give    h^ 
plaintiff  a  second  penalty  for  the  same  act  aftei 
L  had  been  compensated  by  the  first ;  and  wouW, 
indeed,  make  the  bailiff  liable  to  pay  twice,  as  ho 
"ould  be  bound  by  the  usual  bond  to  indemmfy 

^^elaT-argument  applies  where  the  conse- 

C  P  D  74      Cp.  Fallen  v.  B*J«r.  sup.  p.  320.     1'.  other  illus- 
LLs  JnAjem  V.  na,jU.,  .52  L.  J.  Q.  B.  104  :  «.  v.  A. . 

Q  ^B  311 ;  ,er  Hawkins  .!„  R.  v.  MU^>.  59  L-  J-  M.  C  5(. ,  >./• 
Ma^r  V.  lircrn,  45  L.  J.  C.  P.  203^  ^     ^^^^^ 

(M  Peskall  V.  Laylon,  2  T.   K  71^  !/ 
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wonid  be  to  lead  to  an  absnrdity.  Thug  «  ;) 
Newspaper  Libel  aud  Registration  Act,  IHHI 
wb.ch  enacted  that  no  {'rimina,  p,„3ecut    n  Til 

doLl  ",  ^'  ""-"Ctor  of  Public  Prosecutions, 
does  no   app  y  to  a  Criminal  Information  ;  for  to 

scandal       ""',"°"'''   '*"''   *°   "'«   "•'"-•I   "''d 

act  under    he  superinten.lence  of  the  Attorney. 

fZniT'l  r""'^  ''^  "'*^"'  -^ «'-  "- 

power    „",^"'"°"''"  '^'  ^''"''•''^  °f  'heir 
power  to  give  leave  to  file  such  information  („) 

The  prov,B.on  of  s.  54,  Public  Health  Act,  IHll' 

that  where    a    local    authority  "  supply  ;ater^: 

wthm    their    district,    they  ll,    £  lert;, 

powers  as  to  carrying  mains  within  a^,'  without 

that  district,  is  not  to  be  construed  in  its  1  'era 

hat  the  authority  must  have  begun  actually  to 
supply  some  water  before  it  can  take  advantage 
of  the  powers  conferred,  but  is  to  be  understood 
as  conferring  those  powers  upon  the  local  authori  y 
a   soon  as  :t  undertakes  to  supply  water  under  thi 

by  a  landowner  for  the  sole  purpose  of  draining 

S  SS^S^v'l-  "f  '■  ""•""  '■  "■•  ''  Q-  «■  D.  648. 
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houses  erected  by  him  on  his  own  land,  is  not  by 
reason  of  its  enhancing  the  value  of  the  houses 
.'made  for  his  own  profit,"  within  the  meaning 
of  the  exception  in  s.  13,  Public  Health  Act,  187o 
so  as  not  to  vest  in  and  be  under  the  control  of 
the  local  authority.  It  would  be  absurd  to  sup- 
pose that  it  was  intended  that  the  operation  of 
s  LS,  the  whole  object  of  which  is  to  vest  sewers 
in  the  local  authority,  should  be  thus  practically 
reduced  to  a  nullity  ('()•  .  ,  ^     ^   , 

An  Act  (5  &  (1  Vict.  c.  30,  s.  G)  which  protec  ed 
a  fraudulent  agent  from   conviction,  if  he  "  dis- 
closed" his  offence  on  oath,  in  auy  examination  in 
bankruptcy,  was  held  not  to  include  a  confession 
made  there  after  commitment  by  a  magistrate, 
and  which  was  in  substance  only  a  repetition  of  the 
facts  proved  before  the  latter  ;  on  the  ground  that 
it  would  have  been  absurd  and  mischievous  to 
enable  a  man  to  provide  an  indemnity  for  him- 
self, by  simply  making  a  statement  of  facts  already 
known  and  provable  aliunch',  and  not  in  any  way 
advancing  either  civil  or  criminal  justice  by  the 
alleged  "  disclosure  "  (b). 

Although  there  is  no  positive  rule  of  law  against 

(„)  38  .  39  Vict.  0.  55 ;  Ferrand  v.  «''«°"/,7''.^;;';'|f' ^ 
2  O  B  135.  Cp.  Minehead  Local  Dd.  v.  UUreV,  [1894]  ^  Ch. 
ITH-  S,to  V.  So,.crl»,  V.  D.  C.  [1900]  1  Q.  B.  584. 

(,,  B  V.  Siec,  28  L.  J.  M.  C.  91 ;  bo  held  by  nme  judges 
..gainst  five.     V.  Lcco  v.  Barnetl,  6  Ch.  V.  252. 
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a  .-etrospective  rate(a),  enactments  which  authorise 
the  mposUion  of  rates  and  similar  burdens  on  Z 
.u  abuants  of  a  locality  have  been  repeat;  i/hl  a 
not  to  authonse,  without  express  words,  a  retro- 
specie  charge;  on  the  ground  of  the  i^Justte 
o  ItTr  ",°"  ?'  "'  ^^^^°"^  -^  burdenCS 

pert   S     a",    r  '°"^  '^  ^"°*^^^  »^  '^  ^™ 
period  (i).    And  where  the  Act  makes  the  occunier 

Zl.  T    '^  ^'  understood,  where'the  pro- 

pieven ted   the  occup.er  from   obtaining  the  full 

-:;t":,tr"'" '•""'•"  •'""■* 

An  Act  which  prohibits  H,e  ue-h-ent  usp   nf 
—aces  in  such  a  manner  as  not  to  mal    he. 
onsume  smoke  "as  far  as  possible,''  mea^s  on  J 

with  th.  1       ""°''  ''"  ""  ^"•^^"'-'J  "o^^istently 
with  the  due  carrying  on  of  the  business  for  which 

(«)  r.  Bamson  v.  Stichwi,,  2  H  L  Cia  ins.  r.       ^ 
6  A.  &  B.  794;  B.  v.  i..»,,  /^  l'j  ^x  C  1  4   'Z  "  ^'T^'"''^' 

V.  iV.  iTefe^y,  59  L.  ,7.  M.  C.  102  '  ^"'""'' 

(J)  r,,,™,'.  Ca,.,  2  Salk.  531 ;  Ne.t„„  ,.  y  ^  ^^ 

B-  187;  B.  V.  Jira»We«,  32  R.  E  344     R  v   n  -    . 

««32  L.J.M.C.236;  ^™,/..  i    v  m  /l  K  3 
Q-  B.  G04  ;  S.  V.  All  Saints.  Wlqan   1  Ann  r,=  fiiT     r. 
/^'^^V*  i?.  D.  e,  [1898J  1  Q.  B.  «3G        ''•  ""''■  '"•     ^'■-  «'  ^^ 
('■)   Worcester  v.  Droitwicli,  2  Kx.  D.  49. 
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the   furnace    is   used,   and   not   as   far    as    it    is 
physically  possible  to  consume  it   without  regara 
L   the  detriment  which  the  busmess  earned  on 
.vould  suffer;  the  Act  not  having  expressed  anj 
Ttention  to  interfere  with  it  (a).    Where  a  sew.r 
in  a  street  (not  being  a  highway  repairable  by  the 
inhabitants  at  large)  has  ^^'^^^^''^^'''.1^ 
urban  authority  under  s.   13,  Public  Health  Act 
1875    the  powers  of  the  authority  under  s.  150 
of  that  -Act,  where  such  street  is  not  sewered  to 
their  satisfaction,   to  require    the  frontagers    to 
sewer  it,  can  be  exercised  by  the  authority  once 
only,  and  must  be  exercised  within  a  reasonable 
time  after  the  sewer  has  become  vested  m  them 
it  being  said  that  any  other  construction  would 
„.ake  the  Act  unjust  and  ™-^^\l«{J^^j  ^ 
Carriers  Act,  1830  (11  Geo.  IV.  &  1  ^\Fl; 
c   08),  which  exempts  carriers  from  responsibility 
for  the  loss  of  certain  articles  worth  more  than 
£10,  unless  their  nature  and  value  are  declared, 
hut  enacts  also  that  the  Act  shall  not  affect  an, 

(a)  Cooper  V.  WoolUy,  L.  E.  2  Ex.  88^ 
;    38  &  39  Vict.  c.  55;  Bonella  v.  Tw.chenUm  Loc.  B(.,  -U 

L.  J.K.  B.  126. 
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special  contract  of  carriage,  was  construed,  not 
literally  as  making  the  Act  inapplicable  whenever 
any  special  contract  was  made,  but  only  as  not 
affecting  any  special  contract  inconsistent  with 
the  exemption  provided  by  the  Act  (a).  The 
ordinary  stipulation  ir  a  bill  of  lading,  excepting 
liabil'V  for  breakage,  leakage  and  damage,  would 
be  similarly  limited  in  construction,  as  not  ex- 
tending to  any  such  injury  caused  by  the  ship- 
owner or  his  servants  (//).  So  the  clause  in  a 
bill  of  lading  of  goods  from  Malaga  to  Liverpool 
authorising  the  ship  to  call  at  "  any  port  or  ports, 
in  any  rotation,  in  the  Mediterranean,  Levant, 
Black  Sea,  or  Adriatic,  or  on  the  coasts  of 
Africa,  Spain,  Portugal,  France,  Great  Britain, 
and  Ireland,  for  any  purpose,"  would  be  limited 
to  ports  in  geographical  order  which  were  sub- 
stantially on  the  course  of  the  voyage  (t). 

It  is  to  be  borne  in  mind  that  the  injustice  and 
hardship  which  the  Legislature  is  presumed  not 
to  intend  is  not  merely  such  as  may  occur  in 
individual  and  exceptional  cases  only.  Laws  are 
made    ad    ,,i    qiue  f,;'qtientiu.i   accidunt  (d)  ;    and 

(a)  Baxenilale  v.  G.  E.  S.  Co.,  L.  E.  4  Q.  B.  244. 

(6)  Phmq,H  V.  Clarh,  20  L.  J.  C.  P.  16M;  Czech  v.  6e„.  Sle,„„ 
mw.  Co.,  L.  E.  3  C,  1>.  14  ;  per  Lindley  L.J.,  CImrtere,!  Banh  of 
Iii'h'a  V.  Nellierlaiirlg  Uleam  1,'ttv.  Co.,  52  h.  3.  Q.  B.  230;  F/. 
Tliflfl  V.  Yoiile,  46  L.  J.  C.  .1'.  402. 

('■)  Gll/im  V.  Mari/elmii,  112  L.  J.  Q.  li.  4(iG. 

(•')  Dig,  1.  U.  3-10. 
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individual  hardship  not  unfrequently  results  from 
enactments  of  general  advantage.    The  argument 
of  hardship  has  heen  said  to  he  always  a  dangerous 
one  to  listen  to  (a).    It  is  apt  to  introduce  bad 
law  (6) ;  and  has  occasionally  led  to  the  erroneous 
interpretation  of  statutes  (r).     Courts  ought   not 
to  he  influenced  or  governed  by  any  notions  ot 
hardship  (d).     They  must  look  at  hardships  in  the 
face  rather  tlian  break  down  the  rules  of  law(«) ; 
and  if,  in  all  cases  of  ordinary  occurrence,  the 
law,  in  its  natural  construction,  is  not  inconsistent, 
or  unreasonable,  or  unjust,  that  construction  is  not 
to  be  departed  from  merely  because  it  may  operate 
with  hardship   or    injustice    in    some    particular 
case(/). 

(„)  Per  Cur.,  Munra  v.  Butt,  8  E.  &  B.  754  ,   .^    ,,„. 

I,    Per  Eolfe  B.,  Winterhottom  v.  WrujM,  10  M.  &  W.  116, 

^  ..I    Tj    n      T,   T!    9  O    B    241;  Admit  v 

Brand  V.  Hammermuth  K.  Co.,  h.  K.  ^  y.  D.  a-±i.  , 

™  S  L  T  C  P.  16  and  B.  v.  SKUe.,  1  Q.  B.  919.and  W*/, 
fit  9R.  B  478.  with  R.  V.  P*.-%,,  35  L.  .T.  M.  0.217.  7. 
He  Palmer'.  Trade  Mark,  21  Cli.  D.  47. 

(,l)  Per  Lord  .\binger,  KAwJea  v.  S«,Mur>t,  4  M.  >V:  W.  C.J , 
Jr  Lc-1  Esher  M.B.,  Be  Perkim.  24  Q.  B.  D.  G18. 

(e)  Per  Lord  Eldon,  BerUey  Peerage,  i  Camp.  419,  and  .. 
Jell  V.  Wright.  2  Bligh,  55;  per  Jessel  M.B  Ford  v.  KettU, 
9  Q.  B.  D.  139,  and  Kirh  v.  Todd.  21  Ch,  D.  484 

7n  7  Co  Litt.  97b,  152b  ;  per  Varke  B.,  Miller  v.  A«!o,„o„.s 
01  L  ,T  Ex  192,  and  I7;H».»«  v  Itoheiit,  7  Ex.  628;  j«.t  Lov,! 


A.i.AIXST   fMl'AIUIN,,    OBU.lATIOXs.  a^r 

oTZZ  """"'^■''  ^"™°^  --  -•« 

'  't.  or  otherwise  to  nrofif  h^  h; 

Act,  It  was  observed  musf  1,0, 

struction,  so  as  noT'f  "  reasonable  con- 

;Wo.^sr:£r— -- 

an^ranawarfhr'  ''^""'"•   ''^'    P-«%^' 
Clurgedjrpo/^T"'''''  ''°"^''  never  be  dis- 
Vict.  c.  84)  which  authorised  a  ;,i..t,v..  * 
Blackburn,  K,.„,  ,.    r       ■  "'        ^  *°  '"'"^O" 

J  jj  ■"•  ^-  '"offordnhre,  sup.  p.  15. 
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a  parent  "  to  appear  with  his  chM'' before  him 
Jhreach  of  the  ^-in^^  ^^^^^^^^^ 
"  upon  his  appearance,    to  order  tne  y^^ 
of  L  child,  if  he  should  find  that  .t  had  n  t 
already  undergone  that  operation,   vras  held  to 
autl  oL  such  an  order  without  the  appearance  of 
"child,  when  the  parent  refused  to  produce  .t^ 
^  literal  construction,  making  the  production  o 
'the  child  a  condition  precedent  to  the  making  of 
th    order,  would  have  involved  the  supposition 
tat  the  Legislature,  had  intended  to  aUow  t,e 
parent  to  defeat  its  ohject  hy  disoheying  the  sum 
Tons  which  it  hod  ordered  {.)•     So,  a  parent  who 
Ten    hi  child  to  the  Board  School  wi^hou^  also 
sending  the  school  fees  did  not  "  cause  th    child  to 
attend^the  school"  .^thinthe—^ 
mentary  Education  Act,  187U,  s.  i-±<,  )■ 
Z  hankruptcy  who  has  received  a  ^^^'^^^^l 
liahle  to  arrest  under  the  provision  ot  the  Debtors 
"ct    1809,  which  makes  a  trustee  liable  to  im- 
prisonment for  disobeying  an  order  to  pay  a  sum 
TL  his  possession  or  his  eontroV  though  in  ^ac 
he  had  spent  it  all  (c).    The  provision  of  the  Eea 

C,;i  Port,,  17  Q.  B.  D.  191.  Q>.  Bar„arao  v.  For^,  [189.] 
'■S^L^Z^.^.  —  «cW.^oa.-v,VV,.,l. 
O  1    D.  578 ;  Ya.  Id.  v.  Wood,  15  Q.  B.  D.  415^ 

M  32  S.  33  Vict,  c.  62,  e.  4;  Midmou  v.  CMu^r,  L,  I,. 
6Ch.l52.     r.  L«e,v.Ba™d(,  6  Ch.D.  252, 


right  to  receive   the  IZe'^J^uT"'  ^''''''' 
to  some  person  caDal,I«    f    •  ^^^^  '^''""ed 

it.  must  b'e  taken  al:/""^  "  '^'^''''-^^  ^^^ 
;o  be  interpreted  as  r  ertrtTC ^«'  -"  ^^  -t 
to  sue  for  the  same,"  Xch  1  k^''''"'  '''^^' 
on  the  doing  of  some  altKu  ^  *"  contingent 
to  receive  the  sum  Ld  '  t"  '"''°''  '^''""^^ 
accordingly  („'  """^  ''^  '^«'''y«d  by  him 

notridl7eV%^"^"^'^'^^^^"^«-^ 

atplay.shouI?bV^u;;;trarvT^'°^' 
none  effect,  to  all  intents  and  puL  iT"  '  ''"'  "' 
tion  was  confinPfl  f^  „  Fuipose,    its  opera- 

anypersonclSil^rC.?);'^  '''''^  (- 
from  the  loser;  but  it  lef  .^^  ''"""^"''^ 
affected  in   the  har.H«     f  "^strument   un- 

^o-alue  suin'/th^dr L:  ;;  thTsM^""^^ 
construed  as  if  th«  „     i  ^t**"'^  was 

certain  person  nyTuf  ^^  ^ff "^^  ««--' 
others.  ^'     "'  '^"'^^  ^'''id  as  regards 

So.  where  an  Act  provided  that  if  the  purchaser 


(«)  37  &  38  Vict,  c,  57  s    8  ■   /y 


V.  Monarch 


■  -O'ci,  23  B.  R. 
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at  an  auction  refused  to  pay  the  auction  duty, 
when  this  was  made  a  condition  of  sale,  his 
bidding  should  be  "  null  and  void  to  all  intents 
and  purposes,"  it  was  held  that  the  object  of  the 
enactment  was  completely  attained  by  making  the 
bidding  void  only  at  the  option  of  the  seller  ;  thus 
avoiding  the  injustice  and  impolicy  of  enabling 
a  man  to  escape  from  the  obligation  of  his  con- 
tract by  his  own  wrongful  act,  which  a  literal 
construotior  would  have  involved  (a). 

An  enactment  that  a.  company  should  not  issue 
any  share,  that  no  sbaro  should  vest,  until  one- 
fifth  of  its  amount  was  paid  up,  and  that  the 
shareholder  who  had  not  paid  up  one-fifth  jould 
have  no  right  of  property  in  the  shares  allotted 
to  him,  or  capacity  to  transfer  them,  was  con- 
sidered as  limited  to  protection  to  the  public. 
To  construe  it  as  applying  also  to  the  benefit  of 
the  shareholder,  would  have  been  to  absolve  him 
from  liabiUty  to  pay  up  calls  until  he  had  paid 
the  requisite  proportion;   or  in   other  words,  tc 

U)  Malins  v.  Freeman,  7  L.  J.  C.  P.  212.  So,  the  usual 
Btipulation  in  a  lease  that  it  any  covenant  is  broken  by  the 
lessee,  the  lease  shall  be  void,  i«  construed  as  voidable  only  at 
the  option  of  the  lessor.  The  Uteral  construction  would  enable 
a  lessee  to  get  rid  of  an  onerous  lease  by  svilfuUy  breakmg 
a  covenant  in  it.  Vf.  Biekar^  v.  Gm,.a»  79  L.  J^Ch.  378. 
Doe  V.  Bancks,  i  B.  &  Aid.  401 ;  Sede  v.  Fan,  18  E  E.  .■'2 J , 
and  r-r  ^°"\  Cairns,  Magdahn  Ho,inlal  v.  K«ntl>,  4  App.  Cas. 
332. 
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been  intended  (7  ""••««^°°«'>Io  to  have 

avoid  oritidTtt'eS^J'  — -«  ^'^i^l^ 
tracts,  and  instr.,mn,r?  ''"'^veyances,  coa- 
a  con  truotiontor?      '      '°  "^'"^^""-^  ^^''^ived 

objectandp ir  thX'  '^  "''  *"^  °''^'°- 
natural  meaning'^o/  the  k/"  '  *'""  ^'''^  "'« 

Of  Will,  m.,  J,:;  t,S"S  ,f^'-.  "-  Act 
of  property,  "in  ord«r  7n        u  ''°°^«yances 

-t  app\  I'her:  the  e  ^  i  '^  ^°-"^'"  '''' 
illegal  object  («)  '  °°'  P"^^'  to   the 

JSSo;ffect":o:u-^"r^^^''"«-'3^void 

purposes/'  altllbtrr'^'  ^""^'r""'--  and 
bodies,  o'ther    h^  f  f  r/'^-''-'  Pe-ns  and 

tbe  prohibited  leases  b  /""'  °'  **"■««  "^««. 

a^  against  tl  e  ]  ssor  tb        ""^^  '^"^  ^^'^  ^-"''d 

e-whenac:z;;;::::^:r::nr 

<^--.  the  life  oMts  head?.)  r;?„:;jj:^^-f; 

(1)  &>l  (llouceHtersUn  B.  Co  v  U„  ih  i 
s  however,  «.  v.  ,,„^„„,,;i. ;     h";"*"^"'/   «•  •■'  ^-  ^^■ 
JO  L.  ,T.  Ch.  513,  sup,  n  ir,  '  ""''  ^•'^'-  ^'"■'""■*, 

('')  7  &  8  Will.  XII  c  0.-;  ,  7     ,r 

7W,^,./.,.    ,.„.._.  „.,  ^-      "^P-  ''°'''  I'"c-  Ab.  Leases  (H).     ,-„ 


Ilo. 


rtrj(, 


•    ^Jcuoes    [11 j 


Cas. 
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principle  of  a  personal  estoppel  by  reason  ot  a 
personal  interest  in  the  head  of  the  corporation  («)■ 
When  it  has  no  head,  indeed,  the  Act  receives 
necessarily  its  primary  and  natural  meaning  ;  and 
the  lease  is  void  ■//.  initio  (h);  it  it  did  not  make 
the  lease  altogether  had,  the  latter  would  be 
altogether  good  (.) ;  which  would  he  contrary 
to  every  possible  construction  of  the  Act. 

An  Act  which    required    that    indentures  for 
binding  parish  apprentices  should  be  for  the  term 
of  seven  years  at  least,  declaring  that  otherwise 
they  should  be  "  void  to  all  intents  and  purposes, 
and  not  available  in  any  court   or  place  for  any 
purpose    whatever,"   was    held,   neverth^ess,   to 
make  an  indenture  for  a  shorter  term  only  void- 
able at  the  option  of  the  master  or  apprentice; 
or  at  all  events  to  leave  it  so  far  valid  that  service 
under  it  sufficed  to  gain  a  poor  law  settlement  (d  . 
Though  the  Infants  Relief  Act,  1874,  makes  all 
contracts  for  the  supply  to  an  infant  of  goods 
which   are  not  necessaries  absolutely  void,   the 

(„)  l>,r  Lord  Cairns,  Ma.j.l.den  llusp.  v.  Knoll,,  i  App.  Cas. 
at  p.  333. 

S  Sr  foesswell  J..  Yo,n„j  v.  IHIUter,  25  L.  J.  Q.  B.  178. 

L  5  EUz.  c.  4;  It.  v.  SI.  Nicl.olas.  2  Stra.  1066,  Ca.  Temp 
Hardw  323 ;  limy  v.  Cook>o„.  16  East,  13 ;  «.  v.  *'•  Greyory.  . 
A.  &  E.  107 ;  Oahe,  v.  Tarqum,,!,  h.  R.  2  H.  L.  325  ;  B«r-,™. 
(.'<,,,.,  15  Cli.  D.  507. 
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lhel\ZT  ''T  "'*  """"^y  ''^  1-  paid  for 

i^  fraud  of  Ms   credieoriS^     ^t^  ^ 
to  To!      T"  ''"'  ^"'y  ^«'''  *°  be  so  only  as 

would    not  inclade   .  J    ,,,,.       utey^tL   fo; 

::  dtat^r^^^'T- '"-'''  -'^^  -^' "•"- 

regard     the   „  ''''""°"   "^^"''"^  ('•)•      ^ven    as 
's  noTvn?,    ^         "  P''«J"dioed,  the   transaotiou 
18  not  void  ,,,.oj„c/,.,  but  only  voidahl«  «f  fi, 
option  (,/)     In  «  47  ti.  1       .     vowaoie  at  their 

bankruptcy     "  voW  ■    h     T"''   "^^   '^"^'^«  ^" 

"voidab?'«    I,       .u  ^^^^    ^'"'-^    t'^    "lean 

voiaable,    so  that  the  title  of  a  purchaser  from 

be  donee  for  valuable  consideration  in  good  feith 
before  avoidance,  could  not  afterwards  hfdefeS 

lei"^  "  ''  '"  """""■  '=■  ''-^^  '■  i  :  '•'"-."•«'•  V.  «„„„,•,  24  Q.  J,  D. 

(ft)  Itiilkr  V.  /•„„/„-,  Cfo   Kliz    .m  .   n 
Q.  B.  166.     V.  PlnllmL  v   W  *  ''■    """"""".  « 

f»^   Iir    J       ;'""^"'  '■  l''""poll>,  sup.  p.  146. 
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;j-n  

.     /  .^     Sec  137.  IJnnkrnpt  Law  Con- 
,y  the  truBte   (  ^^   Sec.  137       ^^^  ^,^,  ^^,,,,', 

Holi.lation  Act,  W>l.  wmon  « 

o.ler  to  cuter  up  i"<l«--''J  ^J  "nd  void  to 

,.ith  his  couBout,  should  ^°      ^.^if  „„,  ,Jed 

as  roqmred  !>/  *^«  "^^  '  7^        i,„t  ^s  assignees, 
ti.o  judgment  void  ouly  as  '^8  coustrnctiou 

":rL*  bf  »'••' «' ''"  ■'**°* " " 

ment  inaae   oy  maiinp-  r"- 

persoual  action  shall  ^^ ^^^  '         ^^.       thereof, 

■V,  J  ^Mfiiin  Ql  days  alter  tne  iuubiuo 
scribed  v^ithin        uay  :„agmout  signed 

..otherwise  the  order  ''•^y^y  ^  ^^^i,^  i.^ued 
o.  entered  up  thereon  -d  -y  -c^^  ^^  ^^^^,. 
or  taken  out  on  such  .W  ^        „t  ^oid 

only  renders  such  -  -^J  ^^^  ^^^^ant,  and 
,.  against  the  ere  of  -c^^_^  ^^^^  ^^^^^,, 

not  -\«g''"f.  ^^"^^^^  ,  warrant  of  attorney 
a  section  which  decla  ea  a    _  .^^^^^^ 

under  certain  circumstauceb 

(,.^40.«Vict,c.52;R.B™H,[1893]2Q.B.381;fi. 

C„,er  „„.i  ^'■»'';:';;';f j,^B'no\*°L„  v.  .V,.,,  l  DowI.  350. 
n.)  llryan  v.  OhM,  82  K.  K.  ii".  ^  ^oi  ■, 
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aud  piirpoBos,"  wiis  held  to  luoau  ouly  that  it  was 
void  iiguiiiNt  the  asHigneos  in  Imiikniptoy  of  tlio 
person  who  liad  given  it;  altliough  in  anotlier 
section  the  warrant  was  dechired  to  ho  "void 
against  the  assignees  "  if  not  flloJ.  Tiio  diflorence 
in  the  langnage  of  tlio  two  sections  was  couHidercil 
by  the  majority  of  the  Court  as  insnraciont  to 
establish  any  substantial  diflorence  of  intention, 
wlien  tiie  consequence  would  bo  to  enable  a  person 
to  defeat  his  own  act  (./). 

Though  the  Sunday  Observance  Act,  1(177,  has 
the  effect  of  avoiding  contracts  made  on  Sunday 
by  and  with  tradesmen  and  other  classes  of  per- 
sons, in  the  course  of  their  ordinary  calling,  the 
invalidity  affects  only  those  persons  who,  when 
contracting  wit!i  tliuni,  knew  their  callin.fr ;  but 
those  who  dealt  with  them  in  ignorance  of  it 
would  be  entitled  to  sue  on  the  contract  {'>). 

In  all  these  cases  the  intention  of  the  Legisla- 
ture was  considered  as  completely  carried  out  by 
the  restricted  scope  given  to  its  enactments.  But 
where,  having  regard  to  the  general  policy  of  the 
Act  as  well  as  to  the  language  and  the  structure 
of  the  sentence,  it  would  not  have  that  eflect,  the 
words  abridging  or  avoiding  the  efteot  of  instru- 
ments, contracts,  and  dealings  would  receive  their 

{'i)Morn;  V.  Mrllh,  C  li.  .t-  C.  146 ;  li        -i  v.  DmM,  10  B. 
A  C.  300.      r.  DaclK  V.  Jtriinn,  (i  H.  ,li  C.  (ifjl. 
{!')  Ulumiim  V.  iyilliiiiiif,  27  R.  R.  :j.')7, 
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primary  and  natural  meaning.    Thus,  in  the  Bills  of 
Sale  Act  of  1854,  assignments  not  registered  were 
null  and  void  in  the  full  and  natural  sense  of  the 
words  (a) ;  and  in  the  later  Act  of  lf«2,  the  provi- 
sion of  s.  9,  which  voids  a  bill  of  sale  unless  made 
in  accordauc3  with  the  form  in  the  schedule,  has 
been  held  to  void  it  in  tuto,  and  not  merely  as 
regards  the  personal  chattels  comprised  in  it ;  so 
that  a  covenant  contained  in  it  for  the  payment  by 
the  grantee  of  the  principal  and  interest  thereby 
secured  was  said  to  be  rendered  inoperative  (6). 
Similarly  in  the  case  of  contracts  for  the  sale  of  a 
ship,  and  marine  insurances  (c)  not  in  conformity 
with  the  Ship  Registry  Act  of  H  &  !)  Vict.  o.  89  (/7). 
It  was  held  that  the  owner  of  a  vessel  who  pledged 
the  ship's  certificate  of  registry  for  good  considera- 
tion, might  redemand  the  certificate,  and  sue  the 
pledgee  if  he  did  not  return  it,  though  thus  defeat- 
ing his  own  act ;   s.  50,  Merchant  Shipping  Act, 
1854,  and  the  plain  policy  of  the  law  expressly 
forbidding  all  dealings  with  the  certificate  except 

(o)  r.  ex.  gr.,  Bichardt  v.  James,  36  L.  J.  Q.  B.  116.  t>.  Exp. 
lilaibenj,  52  L.  J.  Ch.  461. 

(h)  45  &  46  Vict.  c.  43  ;  Bmks  v.  Bees,  Co  L.  J.  Q.  B.  36:i. 
Sv.  Heseltine  v.  Sinmom,  62  L.  J.  Q.  B.  5,  where  it  was  held  that 
the  joint  effect  of  ss.  8  and  9  is  to  avoid  bUls  of  sale  whicli  do 
not  comply  with  its  provisions  only  in  respect  of  the  persomil 
chattels  comprised  therein. 

((■)  Br  Aiilmr  Average  Amoc,  44  L.  J.  Ch.  m). 
(,()  DuMan  V.  Tindal,  22  h.  J.  G.  P.  137. 
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for  the  purposes  of  navi;'at:.  u  (a).  So,  in  the  case 
cited  on  au  earlier  pag,-,  where  mu  Act  recited  the 
mischiefs  occasioned  bj  b.,;,li,i.(  pa  ish  apprentices 
without  the  sanction  of  justices.,  ^nd  enacted  that 
no  indenture  of  such  apprenticeships  should  be 
vahd  unless  approved  by  two  justices,  under  their 
hands  and  seals ;  it  was  held  that  an  indenture 
approved  under  hand  but  not  under  seal,  was  abso- 
lutely void  (i).  The  same  effect  was  given  (in  an 
action  by  the  trustees  against  their  lessee  for  rent 
which  had  been  made  payable  to  them)  to  an  Act 
which  provided  that  every  lease  of  turnpike  tolls 
should  make  the  rent  payable  to  the  treasurer,  in 
default  of  which  it  should  be  "  null  and  void  "  (,) 

It  may,  probably,  be  said  that  where  a  statute 
not  only  declares  a  contract  void,  but  imposes  a 
penalty  for  making  it,  it  is  not  voidable  merely  (d) 
The  penalty  makes  it  illegal.  In  general,  how- 
ever. It  would  seem  that  where  the  enactment  has 
relation  only  to  the  benefit  of  particular  persons 
the  word  "  void  "  would  be  understood  as  "  void- 
able "  only,  at  the  election  of  the  persons  for 
whose  protection  the  enactment  was  made,  and 

('■)  Wiley  V.  Crawford,  30  L.  J.  Q.  B.  319. 

W  Pear.e  y.  MorHce,  2  A.  fc  E.  84.     Cp.  Hodeon  v.  Sharpe. 
lu  ti.  H.  d24. 

{<l)  Gtje  V.  Felton,  4  Tuunt.  H7(J. 
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who  are  capable  of  protecting  themselves;  but 
that  when  it  relates  to  persons  not  capable  of  pro- 
tecting themselves,  or  when  it  has  some  object  of 
public  policy  in  view  which  requires  the  strict 
construction,  the  word  receives  its  natural  full 
force  and  effect  (a). 

SECTION    IV. BETIlOSrECTIVE     OPEEATION.  — 1.     AS    HE- 
GAUDS  VESTED  EIGHTS.— 3.    AS  EEG.\BDS  PBOCEDDEE. 

Upon  the  presumption  that  the  Legislature  does 
not  intend  what  is  unjust  rests  the  leaning  against 
giving  certain  statutes  a  retrospective  opera- 
tion (/*).  N'ova  constitutio  ''uturis  formam  hnponav 
dfbet,  non  prmteritia.  They  are  construed  as 
operating  only  on  cases  or  facts  which  come  into 
existence  after  the  statutes  were  passed  (c)  unless 
a  retrospective  effect  be  clearly  intended.  It  is  a 
fundamental  rule  of  English  law  that  no  statute 
shall  be  construed  so  as  to  have  a  retrospective 
operation,  unless  such  a  construction  appears  very 

(a)  Y.  per  Baylcv  J.,  B-  v.  Ilipmell,  8  B.  &  C.  471.  Va. 
]klham  V.  Oregg,  38  R.  E.  449,  and  Slorie  v.  Winehcskr,  19 
L  J  C.  P.  217.  Vf.  Stroud's  .Judicial  Dictionary,  and  Supp., 
tit.  "  Void." 

Ih)  2  Inst.  292. 

(c)  Per  Erie  C.J.,  Midhml  liy.  Co.  v.  Fye,  10  C.  B.  N.  S. 
191;  per  Cookbum  C.J.,  R.  v.  Ifomch,  2  Q.  B.  D.  269;  fn 
PoUock  C.B.,  Yomxg  v.  Huglio,  4  H.  &  N.  76;  YamMarl  ^. 
Taghr,  4  E.  &  B.  910;  Your,g  v.  Mam«,  [1898]  A.  C.  469. 
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Clearly  in  the  terms  of  the  Act,  or  arises  by  neces- 
sary and  distinct  implication  (,«);  and  the  same 
rule  involves  another  and  subordinate  rule  to  the 
eflect  that  a  statute  is  not  to  be  construed  so  as 
to  have  a  greater  retrospective  operation  than  its 
langnage  renders  necessary  (4).  Even  in  constrn- 
ing  a  section  which  is  to  a  certain  extent  retro- 
spective, the  maxim  ought  to  be  borne  in  mind  as 
applicable  whenever  the  line  is  reached  at  which 
the  words  of  the  section  cease  to  be  plain  (,•). 

For  it  is  to  be  observed  that  the  retrospective 
effect  of  a  statute  may  be  partial  in  its  operation, 
ihus  It  has  been  said  that  s.  35,  Divided  Parishes 
and  Poor  Law  Amendment  Act,  187C,  which  con- 
tains a  code  of  transmitted  status  in  relation  to 
poor-law  settlement,  is  to  be  considered  as  fully 
retrospective    for    all    purposes,   except    only   as 
regards  adjudications  made  before  the  commence- 
ment of  the  Act;    so   that   for  the   purpose   of 
determining  the  settlement  of  children  born  after 
1870,  it  may  be  that  their  father's  settlement  is 
governed  by  the  section,  even  though  his  settle- 
la)  This  statement  of  the  fundamental  rule  was  cited  and 
approved  by  Kennedy  L,.J.,  Wert  v.  G,mjn,,c,  [1911]  2  Ch    1.5 
Vf.  Smith  V.  Callander,  [1901]  A.  C.  297. 

(b)  Per  Lindley  L..I.,  Laiiri  v.  Benad,  [1892]  3  Ch.  421 

(c)  Per  Bowen  L..J.,  Beid  v.  Beid,  31  Ch.  D.  409.     Va  Mai,, 
V.  Slari,  15  A.  C.  388;  Beymld.  y.  A.-G.  Nova  Seolia,  [1896] 
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ment,  for  the  purposes  of  his  own  removal,  is  not 
affected  by  it  (<()• 

It  is  chiefly  where  the  enactment  would  pre- 
judicially affect  vested  rights,  or  the  legal  character 
of  past  transactions,  or  impair  contracts,  that  the 
rule  in  question  prevails.     Every  statute,  it  has 
been  said,  which  takes  away  or  impairs  vested 
rights  acquired  under  existing  laws,  or  creates  a 
new  obligation,  or  imposes  a  new  duty,  or  attaches 
a  wiw  disability  in  respect  of  transactions  or  con- 
siderations already  past,  must  be  presumed,  out 
of  respect  to  the  Legislature  (/-),  to  be  intended 
not  to  have  a  retrospective  operation  (c).     Thus, 
the  provision  of  the  Statute  of  Frauds,  that  no 
action  should  be  brought  to  charge  any  person  on 
any  agreement  made  in  consideration  of  marriage, 
unless  the  agreement  were  in  writing,  was  held 
not  to  apply  to  an  agreement  which  had  been  made 
before  the   Act  was  passed  (J).     The  Charitable 

(«)  39  &  40  Vict.  c.  61,  s.  35 ;   Bath  v.  Berwici,  [1892]  1 

Q.  B.  731. 

(i,)  Per  Chancellor  Kent,  Dash  v.   Van   Kleek,  7  Johnson, 

502,  etc. 

(c)  Per  Story  J.,  Socy.  for  Fropag.  of  Oospel  v.  Wheeler,  i 
GaUiaon,  139;  Va.  per  Chase  C.J.,  CaMer  v.  Bull,  3  Dallas, 
390  cited  by  WiUes  J.,  Phillips  v.  Eyre.  h.  E.  6  Q.  13.  1,  where 
the 'distinction  between  retrospective  and  ex  pott  facto  legisla- 
tion is  indicated.  7f  per  Lopes  L.J.,  Re  PuUorough  Hchml 
Board  Election,  [1894]  1  Q.  B.  737. 

(,!)  Oilmore  v.  ^huler,  2  Lev.  227,  2  Mod.  310;  A>h  v.  AM;,. 
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Uses  Act,  1735,  in  the  same  way,  was  held  not 
to  apply  to  a  devise  made  before  it  was  enacted  (a) 
And  the  Apportionment  Act,  1870,  which  enacts 
that   after  the  passing  of  the  Act,  rents  are  to 
be  considered  as  accruing  from  day  to  day,  like 
interest,  and   to   be   apportionable  in  respect  of 
toe  accordingly,  would   seem  not  to  apply  to  a 
Wm  made   before   the  Act,  though  the  testator 
died  after  it  came  into  operation  (/>).     The  testator 
was  presumed  to  have  in  view  the  state  of  the 
aw  when   he   made  his  Will(o).    The  contrary 
piesump  ion  that  the  testator  who  left  his  Will 
unaltered  after  the  Act  was  passed,  intended  that 

that  he  knew  that  the  law  had  been  changed 
So    It  was  held  that  8  &  <j  Vict.  c.  10!),  which 

should  be  brought  or  maintained  for  a  wager 
apphed  only  to  wagers  made  after  the  Act  wa^ 
passed  (.) ;  the  Gaming  Act,  189.,  which  preveZ 

WA..O.  V.  Llo,,.  3  Mk.  551;  AsU«r„k„.,  v.  Sra^Uia.,  2 

(t)  Jones  V.  Ogle,  L.  R.  S  Ch.  192. 

(c)  He  March,  27  Ch.  D   166      %.    »..  »  -i 
^^1,  and  lie  Llanover,  [1903]  2  Ch  330 

(d)  Per  ,Ie8sel  M.R„  Ha.luck  v.  iVrffe^,  19  Eq.  271 

"roo.P.c:239.'"'.^:'^rr^--f-^.-.. 
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a  betting  agent  from  recovering  from  his  employer 
Bum«  paid  for  bets,  was  held  not  to  prevent  such 
recovery  where  the  sums  had  been  paid  before  the 
passing  of  the  Act  (a);   and  the  Kidnappmg  Act 
of  187-2    which  made  it  unlawful  for  a  vessel  to 
carry  native  labourers  of  the  Pacific  Islands  with- 
out a  license,  did  not  apply  to  a  voyage  begun 
before  the  Act  was  passed  (6).     Where  one  of    he 
ingredients  of  an   offence  had  been   commit  ed 
after  the  passing  of  the  Act  which  created  the 
oilence,  but  before  the  Act  came  into  operation 
the  fact  that  the  other  ingredients  were  committed 
after  did  not  make  the  oilence  one  within  the 
A,ct  (c)     The  Bills  of  Sale  Act,  1882,  which  made 
'void  bills  of  sale  not  registered  within  seven  days 
of   their  execution,   was  held    not   to   apply  to 
instruments  executed  before  the  Act  came   into 
operation.     Compliance,  it  is  evident,  would  have 
been  impossible  where  the  deed  had  been  executed 
more  than  seven  days  before  the  Act  passed  {</). 
The   20  Vict.  c.  19,  which  declared  that  extra- 
parochial  places  should,  for  poor-law  and  other 
purposes,  be  deemed  parishes,  was  held  not  re  re- 
spective, so  as  to  confer  the  status  of  irremovabihty 

ta)  D5  &  56  Vict.  c.  9 ;  Knight  v.  Lee,  [1893]  1  Q.  B.  41. 
M  35  &  30  Vict,  c.  19 ;  B«r,,>  v.  Novell.  49  L.  J.  Q.  B.  IbS. 
g  53  1  54  Vict.  c.  71,  s.  26;  B.  v.  Griffi,k.,  [1891]  '2  Q.  B. 

(,))  Hickto,,  V.  Darlou,,  23  Ch.  D.  090. 
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on  a  pauper  who  had  resided  in  such  a  place  for 
five  years  before  the  Act  (a). 

The  enactments  of  the  Patents,  Desi(?ns,  and 
Trade  Marks  Act,  1883,  have  been  held  n^t  to 
affect  any  patent  granted  before  the  commence- 
ment of  the  Act  (h) ;  and  it  has  been  decided  that 
tlie  International  Copyright  Act,  1886,  is  not  to 
be  construed  so  as  to  revive  or  re-create  a  right 
which  had  expired  before  it  passed,  and  to  take 
away  from  the  public   the  right  which  they  had 
acquired     under    previous    legislation  (c-)       The 
Married   Women's   Property  Act,    1882,  did  not 
entitle  a  plaintiff,  who  was  suing  a  married  woman 
upon  a  promissory  note  made  by  her  before  the 
passing  of  the  Act,  to  have  judgment  against  her 
m  such  terms  as  to  be  available  against  separate 
property  to  which  she  became  entitled  after  the 
date  of  the  note  (rf).     Nor  did  it  operate  upon 
property  falling  into  the  possession  of  a  married 
woman  after  the  passing  of  the  Act  to  which  she 

(o)  B.  V.  St.  Sepulchre,  28  L.  J.  M.  C.  187-   Va   J>  ^   r      •  , 
^».™.  2  Q.  B,  D.  269;  S„,er,a,„  v.  W,  ^Q^^-  ^V 

fCS;'"^'"""' '  ^-  ^'  ^-  '''■■ "-'"-  -  ^"-.' 

(6)  46  .0  47  Vict.  0.  57;  Be  Brandon,  y  App.  Cas  589 
Ck\m.  *  '"  ^"'-  "•  ''■   "  '■   """"'   "  ■«^'"'^.    [1892]    3 

W  45  &  46  Vict.  e.  75,  s.  1  (4);    TnmUll  v.  Fornar,,  15 
r'inf       368      ^'  '°  ""'''  °'  ""™  procedure  under  the  .W.t, 
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haa  acquired  a  title  before,  so  as  to  make  it  her 
separate  estate  (.).     Eveu  a  statute  which  confers 
a  benefit,  such  as  abolishing  a  tax,  would  not  be 
construe.!  retrospectively,  to  relieve  the  persons 
already  subject    to    the    burden    before    it    was 
abolished.     An  Act  passed  in  August,  providing 
that  on  all  goods  captured  from  the  enemy,  and 
made   prize  of  war,  a  deduction  of  one-tlurd   of 
the  ordinary  duties  should  be  made,  did  not  apply 
where  the  prize  with  her  cargo,  though  condemned 
in  September,  had  been  brought  into  port  lu  Juno, 
when  certain  duties  accrued  due  (i). 

The  Bankrupt  Law  Consolidation  Act,  184.), 
which  made  a  deed  of  arrangement  "now  or 
liereafter"  entered  into  by  a  trader  with  six- 
sevenths  of  his  creditors  binding  on  the  non-exe- 
cuting creditors,  at  the  expiration  of  three  months 
after  they  "  should  have  had  "  notice,  was  held  to 
apply  only  to  deeds  executed  after  the  passing  ot 
the  Act  (c).  To  apply  such  an  enactment  to  past 
transactions,  even  though  the  property  had  been 
completely  distributed  among  the   creditors  who 

(„)  UM  V.  Held,  31  Ch.  D.  402. 

(M  Prince  v   U.  S.,  2  Gallison,  204. 

c  12  &  13  Vict.  c.  106;  Waugh  v.  Middleton,  22  L.  ,1.  J.v. 
Ill  arar./.  V.  Higoins,  19  L.  J.  G.  P.  297;  Lar^ent  v,  ^,% 
.  H  L  Gas.  481;  Noble  v.  Oadban,  5  H.  L.  Gas.  504,  M. 
r,.ni.  Bessemer  Co..  45  L.  J.  Ch-  H-  .^;-  ^^^  ^  ^'"^-. 
32  L.  J.  G.  P.  131.  Cp.  Ehton  V.  Bradmch,  2  Cr.  &  M.  4JS. 
Exp.  D<m,on.  44  L.  J.  Bank.  49. 


justifiable  to  seek  any  r  eans  of  getting  rid  of  the 
apparent  effect  of  the  word  "  now."  ^which  wa 
accordingly  understood   as  restricted  to  arraur 
Z;.  ''°'  -"'I""'-'  •'"*  yet  binding  in  equTy'at 
be  time  when  the  Act  was  passed      So,  a  iLi 

bankrupt  in  respect  of  a  debt  contracted  before 

to  the  bankruptcy  laws  (a).    The  provision  of  s  :i2 
Bankruptcy  Act,    18«8,    that   "where    a    d  bto" 
"  ^djudged   bankrupt"   he   shall    be  subject   to 
certajn     isqualificatious,   has  been   held  T  di 
quaify    those    persons    only    who    were     made 
bankrupt  after  the  passing  of  the  Act  (7)      So   i 
was  held  that  the  heavier  legacy  du  y  impld 
on  annuities  by  the  Succession  Duty  Lt   ^ 
did   not   affect    an      imuitv  left    hv       I    !  1 

though  the  payment  was  not  made  till  after  i 
was  in  force  (c).  Although  the  Matrfmonia 
Causes  Act,  18.57  (-20  &  21  Vict.  c.  83),  prrided 
hat  when  a  magistrate's  order  for  protectiI.7a 
eserted  married  woman's  property 'gnrL 
husband  was  made,  the   woman   should   be,  and 

(o)  Williams  V.  Barding,  L.  B  1  H  L  9 

[1894]'  q'b'S."-  '"■  ""-  '''•""'''"•''''  '''■''"  ^""ra  meclion. 
(<•)  He  Earl  Conmallit,  25  L.  ,J.  Ex.  149. 
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"be  deemed  to  have  been  during  the  desertion," 
capable  of  suing  and  being  sued,  such  an  order 
would  not  enable  her  to  maintain  an  action  which 
she  had  begun  before  the  order,  but  after  the 
desertion  (a).  She  had  no  right  to  sue  before  the 
order  was  obtaineu,  and  the  Act  did  not  iuteud  to 
cast  a  liability  on  the  defendants  that  they  were 
not  already  under,  and  take  •  -vay  their  defence 
from  them,  by  such  an  order  (h). 

Sec.  1,  r,  &  (i  Will.  IV.  0.  83,  which  empowered 
a  patentee,  with  the  leave  of  the  Attorney-General, 
to  enrol  a  disclsimer  of  any  part  of  his  inven- 
tion, and  declared  that  such  disclaimer  should  be 
deemed  and  taken  to  be  part  of  his  patent  and 
specification,  was  construed  by  the  Court  of  Ex- 
chequer as  enacting  that  the  disclaimer  should  be 
so  taken  "  from  thenceforth  "  ;  the  interpolation 
being  deemed  justifiable  to  avoid  the  apparent 
•injurtice  of  giving  a  retrospective  effect  to  the  dis- 
claimer, and  making  a  man  a  trespasser  by  rela- 
tion (c).  But  this  construction  was  rejected  by 
the  Common  Pleas,  on  the  ground  that  the  enact- 
ment really  worked  no  injustice  in  operating  retro- 
spectively (d). 

Sec.  1,  Mercantile  Law  Amendment  Act,  1850, 

(a)  Midland  By.  Co.  v.  Pje.  30  L.  .1.  C.  P.  311. 
(!,)  Per  Erie  CT.,  Id.     Cp.  Warne  v.  Beresford,  inf.  p.  3()8. 
(,•)  Perrn  V.  Shhiner,  fi  L.  -T.  Ex.  124;  and  per  CreBswell  -L, 
Stacker  v.  Warner,  1  C.  M-  Wi- 
(d)  iJ.  V.  Jir.-H,  20L.J.  C.IMG, 


ifflfl^ 
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Which  provides  that  no >., a.  should  prejudice  the 
tUe  to  goods  of  a  I,.,,,,)  ,iid,.  purchaser  for  value 
belore  etual  seizure  under  the  writ,  was  held  not' 
to  apply  where  the  writ  had  been  delivered  to  the 
henflf  before  the  Act  was  passed.  As  the  e.e  u 
t.oa  cred.tor  had  the  goods  already  bouud  by  tl 

wo  IdT  •"  "'■"    *'"  '"''"'«'  ''  -'-«Pec'iv 

would  have  divested  hi.u  of  a  right  which  he  had 
-quiredH;  uudfor  the  like  reasons,  s.  140 
Bankruptcy  Act,  188:,,  which  enacted  that  "the 
shenff  shall  not  under  a  writ  of  A.:,i,  del-ver  tl  e 
goods  of  a  debtor,  nor  shall  a  writ  of  ./,,  /"te^ 

eS  ^'''""°'*°''PP'^*°"--^vh^ 
the  wnt  had  been  issued,  and  the  sheriff  had  taken 
po  session  before  the  Act  ca.ne  into  operation 
"'though  the  issue  and  sei.ure  were  after  the 
passing  of  the  Act.  and  the  delivery  after  it  came 
into  operation  (I,).  ^ 

Sec.  14,  Mercantile  Law  Amendment  Act.  18o(i 

^bich   provides   that  a  debtor  shall  not  loethl' 

eneh   oi  certain  Statutes  of  Limitation  by  ]„'    „! 

ebtor's  payment  of  interest,  or  part  pa/m  n    of 

principal,  was  held  not  to  affect  the  eflicacy  of 

Iff  ^Tf '  ""^'  ^'^''^  "'^  ■^''  was  passed  (.). 
A   different  decision    would    have    deprived    the 

(")  Wmimm  V.  *,„V/,,  2H  h.  i.  Ex  im 

^^, 2  ^fi_X  47  Vict.  c.  52,  s.l4«  ;//„„,,,,./„„,,,  5.  L.  J. 

('•)  Jaehmn  v.  WooUnj,  27  L.  .1.  Q.  R.  44H. 
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creditor  of  a  rigbt  of  actiou  against  one  of 
bis  debtors.  The  provision  in  tbe  Judicature 
Act,  1875,  that  in  winding  np  companies  whose 
assets  ore  insufficient,  the  bankruptcy  rules  as  to 
the  rights  of  creditors  and  other  matters  shall 
apply,  was  held  not  to  reach  back  to  a  company 
already  in  liquidation  when  tlio  Act  was  passed  (a). 

Sec.  4,  23  &  '24  Vict.  c.  38,  which  enacted  that 
no  judgment  which  had  not  already  been,  or 
should  not  thereafter  be,  entered  and  docketed, 
should  have  any  prefei-ence  against  heirs  or 
personal  renresentativcH,  iu  the  administration 
of  the  property  of  the  deceased  debtor,  did  not, 
for  a  similar  reason,  extend  to  a  judgment 
obtained  against  a  debtor  who  had  died  before 
the  Act  was  passed  (/<). 

But  a  statute  is  not  retrospective,  in  the  sense 
under  consideration,  because  a  part  of  the  requisites 
for  its  action  is  drawn  from  a  time  antecedent  to 
its  passing  ((■).  If  the  debtor,  in  the  case  just 
mentioned,  had  not  died  until  after  the  Act,  tlio 
omission  to  register  would  have  been  fatal ;  as 
that  step  was  made  by  the  Act  essential  to  the 
creditor's  right,   and  it  would  not   be  giving  n 

(n)  He  Suehe  &  Co.,  1  Cll.  D.  48. 

(I)  EmuB  V.  Williaim,  34  L.  .T.  Ch.  661. 

(c)  Per  Lord  Denman,  H.  v.  Si.  Marij,  Whitechapcl,  li  Q.  li. 
127 ;  B.  V.  Chritlclnrch,  Id.  149.  V.  It.  v.  Porlsen,  7  Q.  IV  D 
384 ;.  Exp.  Ttmumv.  L.  E.  19  Eq.  433. 
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retrospectivo  operation  to  tho  Act  to  apply  it  to 

bat  contmuiug  after  it  was  passed. 

Sec.  r,,  Mercantile  Law  Amendment  Act,  J85« 
wbcb  entries  a  .uroty  who  pays  tho  debt  of  hi 

of  a  surety  who  had  entered  into  the  suretyship 
cate'int'  Act.  but  had  paid  ofT  tho  debt  afj'  if 
VcTwT.    "f.'-f  •<"•(")•     Sec.  2,  [nfant«'   belief 
Act,  1874,  which  enacts  that  no  action  shall  bo 
brought  on  a  ratification,  ,nade  after  .najority  o 
a  contraet  made  during  infancy,  was  held  to  apply 
to  ratifications  of  contracts  made  before  the  LI 
was  passed  (/.).      The  Court   of  Chancery,  whk 
acquired  jurisdiction,  under  the   23  *    '4   V^t 
c.  J.5,  to  relieve  in  respect  of  the  forfeiture  of 
a  lease  an  consequence  of  a  breach  of  a  covenant 

he  brer;  ™"'f  "'"  "cw  jurisdiction  where 
the  breach  occurred  after,  but  the  lease  had  been 
made  before  the  Act  was  passed  (,).  And  the 
provision  of  the  Conveyancing  Act  of  1881,  wh  b 
relieved  tenants  against  forfeiture  for  breach   of 

ovenant,   was  held    to   apply   to  a  case   wl  ei. 
Judgment  had  been  already  given  before  the  A 
^a«  passed,  and  the  landlord  might  have  obtained 

(a)  De  Wolf  v.  Z,W»,.//,  .37  L.  J.  Cli.  293 
('')  i.xj>.  Kibble,  44  L.  .J.  Bark.  (ia. 
(')  PaiJ"  V.  neiinelt,  29  L.  .1.  Ch.  .398. 
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possession,  but  for  a  stay  of  proceedings  to  give 
the  tenant  time  to  appeal  (a).  So,  s.  3,  Con- 
veyancing and  Law  of  Property  Act,  1892,  applies 
to  "  all  leases,"  whether  executed  before  or  after 
the  commencement  of  the  Act ;  and,  in  the 
absence  of  express  provision  to  the  contrary, 
engrafts,  upon  every  covenant  against  assignment 
or  underletting  without  consent,  a  proviso  that 
no  tine,  or  sum  of  money  in  the  nature  of  a  fine, 
shall  be  payable  in  respect  of  such  consent  (6).  So, 
s.  8,  Metropolitan  Water  Board  (Charges)  Act, 
1907  (7  Edw.  VII.  c.  clxxi.),  is  retrospective  in 
removing  from  the  Board  the  duty  of  providing, 
laying  down,  and  maintaining  the  water  com- 
munication pipe  and  imposing  that  duty  on  the 
owner  or  occupier  of  the  premises  supplied  with 
water  (<•). 

In  general,  when  the  law  is  altered  pending  an 
action,  the  rights  of  the  parties  are  decided 
according  to  the  law  as  it  existed  when  the  action 
was  begun,  unless  the  new  statute  shows  a  clear 
intention  to  vary  such  rights.  Thus,  the  Medical 
Act,  -21  ct  'i-2  Vict.  c.  90,  which  enacts  that  no 
person   shall,   after    the    1st    of    January,   1859, 

(a)  44  &  45  Vict.  c.  41,  s.  14 ;  Quilterv.  Mapleaon, '.)  Q.  B.  D.  672. 

(6)  West  V.  (hei/niic,  [1911 1  2  Ch.  1. 

((■)  Bait  V.  Melropolilan  Wnlt'r  Board,  [1911]  2  K.  B.  9(1-"). 
On  9.  0,  Married  Women's  Property  (Scotland)  Act,  1881, 
V.  Pttterson  v.  Poe,  8  App.  Cas.  678. 
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i-ecover  any  charge  for  medical  treatment  "  unless 

Medical  Register,  was  held  not  to  apply  to  un 

"ate,    but  tried   after  itC^^       a„      i    •  w 
linn,)  „:         i     .,  ^  ''■      '^"   administration 

bv  fha  *"•   •^'''  *"  '«"ioi  begun 

'as  heldTf "    '''°''    ""'    ^-'^  --    P-^-J. 

If  a  statute  is  in  its  nature  a  declaratory  Act 
be  argument  that  it  must  not  be  construed'so  as 

tbar'th^r   "       '"*'.  ^""-^  •"   ISs/declared 

egard  to'tbr°"   °'  '   ^'^'"'^   °^  '^''  --^'^ 
regard  to   the  imposition  of  stamp  duties  upon 

personal  property  passing  under  •■  voluntary  settle 

-ents,"  should  be  construed  as  if  maS    e     e 

-ents  were  included,  which  until  thenTd  1" 

new  that  the  provisions  of  the  later  \ct  wer« 
retrospective  and  that  the  construction  pi 
by  It  must  be  applied  to  the  description  of  the 
per  y  sought  to   be  taxed,  and  th'is  althoug, 
the  property  passed  to  the  beneficiaries,  and  tL 

Q.  B.  22  '  *■•  ^'""eU/i.   44   L.  J, 

('•)  roung  V.  ffuffJe,,  4  H.  A  N.  76. 
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proceedings  to  recover  the  duty  were  taken,  before 
the  second  Act  came  into  force  («). 

It  is  hardly  necessary  to  add,  that  whenever 
the  intention  is  clear  that  the  Act  should  have 
a  retrospective  operation,  it  must  unquestionably 
be  so  construed  (b),  even  though  the  consequences 
may  appear  unjust   and  hard((-).     Thus,  an  Act 
(33  &  34  Vict.  c.  '29,  s.  14)  which  enacted  that 
every  person   "  convicted  of  felony "  should  for 
ever  be  disqualified  from  selling  spirits  by  retail, 
and  that  if  any  such  person  should  take  out,  or 
have  taken  out,  a  license  for  that   purpose,   it 
should  be  void,  was  held  to  include  a  man  who 
had  been  convicted    of  felony  before,   and  had 
obtained    a   license    after   the   Act  was    passed. 
Although  the  expression  "  convicted  of  felony " 
might  have  been  limited  to  persons  who  should 
thereafter  be  convicted,   yet,   as  the    object    of 
the  Act  was  to  protect  the  public  from  having 
beerhouses  kept  by  men  of  bad  character,  the 
language  was  construed  in  the  sense  which  best 
advanced  the  remedy  and  suppressed  the  mischief ; 
though  giving,  perhaps,  a  retrospective  operation 
to  the  enactment  (d).     The  Summary  Jurisdiction 

(a)  U  &  45  Vict.  c.  12,  b.  38,  52  &  53  Vict.  c.  7,  s.  11 ;  A.-(l.  v. 
Theobald.  24  Q.  B.  D.  557.    V.  A.-O.  v.  Herlford,  18  L.  J.  Ex.  3:11 

[h)  V.  ex.  gr.  fie  Williams  and  Sle-imey,  [1891]  2  Q.  B.  257. 

(c)  Y.  ex.  gr.  Stead  v.  Carey,  14  L.  .T.  C.  P.  177  ;  Bell  v.  Ji.7(..«, 
4  Bing.  615. 

(,/)  Hitchcock  V.  Way,  46  U.  R.  653 ;  S.  v.  Tine,  L.  E.  10  Q.  B. 
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Iwf  JTT?^  ^'=*'  ^««5.  «•  4.  Which  enaots 
0"'^»    aH    that    "any  married    woman  ^vhose 

erne  ty  to  her,  and  by  sach  cruelty  have  caused 
her  to  leave  and  hve  separately  and  apart  from 
him    may  apply  to  any  Court  of  summary  juris- 

rcZ "  -r "'"  ""''^'  '""^  ^^'■"  -  -t"  ■ 

spect  ve  in  its  operation,  and  applies  to  acts  of 
cruelty   committed    before    the    Lt    came    Lto 

Act  of  6  Geo.  IV.,  which  protected  "all  payments 
made  or  which  should  thereafter  be  made  "by 
a  bankrupt  before  his  bankruptcy,  necessarily  had 
a  retrospective  effect,  unless  the  expression  of  pay- 

Afte   the  passing  of  the  Statute  of  Frauds  Amend 
ment  Act,  1828  (9  Geo.  IV.  c.  14),  which  tlTed 

0  verba     ""'™r'''  "^""^  ^''"P^^   -"^t-ts. 
M  verbal  promise  should  be  "deemed   sufficien 

of  Limitation,  it  was  held  that   such  a  promise 

to  bar  the  statute,  could  not  be  received  in  evidence 
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in  an  action  begun  before,  but  not  tried  till  after 
the  passing  of  the  Act  (</).  This  decision  has  been 
supported  on  the  ground  that  the  time  for  deciding 
what  is  or  is  not  evidence,  is  when  the  trial  takes 
place ;  and  that  when  the  Act  told  the  judge  what 
was  and  was  not  then  to  be  evidence,  he  was 
bound  to  decide  in  obedience  to  it  (b).  But  some 
stress  is  also  to  be  laid  on  the  circumstance  that 
the  Act  did  not  come  into  operation  until  eight 
months  after  its  passing ;  for  the  concession  of 
this  interval  seemed  to  show  that  the  hardship 
in  question  had  been  in  the  contemplation  of  the 
Legislature,  and  had  been  thus  provided  for  (<■). 
So,  an  Act  which  was  passed  in  August,  but  was 
not  to  come  into  operation  till  October,  making 
non-traders  liable  to  bankruptcy,  applied  to  a 
person  who  contracted  a  debt  and  committed  au 
act  of  bankruptcy  between  those  dates.  It  was 
considered  that  uo  injustice  was  done,  since  the 
Act  had  told  him  what  would  be  the  consequeuco 
of  contracting  the  debt,  before  he  contracted  it  (</). 
On  this  ground,  also,  it  was  held  that  s.  11,11  ifc  li 
Vict.    c.    43,    wiiich    limits   the   time    for  takiug 

(a)  HiUiard  v.  Lenard,  Moo.  &  M.  297 ;  Toider  v.  Chatterto,,, 
31  E.  E.  411. 

(6)  Pfi-  Creeswell  .T.,  Margh  v.  Higgim,  9  C.  B.  .5.51.  Hut 
t^p.  sup.  pp.  360,  361. 

(c)  Per  Park  .J.,  6  Binf;.  2B4. 

{il)  Exp.  Bmlihigh,  2  Ch.  D.  9.  Cp.  Williams  v.  Hniding,  L.  K. 
1  H.  L.  9. 
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arose,  was  held  feUl    ol         J  «°'«P'ained   of 
the  passing  of  tie  A°  ""''  '''«""  ''"" 

which   had  arisen  lot"  '"^'''  "*'  "  ""^"^ 

operation  was  only  sixtee    .  If  Z2t  T. 
come  into  h,->mpdi«t^  „        .•  *  ^"^  had 

the  hardship  ZaLrb"'  ''  ""  °''""'^'^' 
im-erence  .ntlTt  h!, '  I  '°  ^'■'''*'  ^^^^  ^^e 

to  give   i     a  L  ^'"^  "S'^'^^t  a''  intention 

provision  uspendtrf"  "'""'""'  ''"'  ^''^ 
«hort  a  ti  "e  Ca'To  t  T""""'  '°'  ^— 
that  the  Le^iiatl?    ,  "  "'  ^"^  ^"^'^'atiou 

within  wS  ptcl ;      ''■"'''^'  ''  "^  ^'^^  i^^'-'o-l 

-ttersn.i:htrt:i:e;(f;  '"^"""»"  ^"*-^-* 

AirrentT;tTSo\'"'.'^™'^^^  -- 
person  should  he 'entlSd  I  '""'^'  ''"'*  ^ 
^;'er  the  time  iiS  'b ^^oT 7  h"  T"'''^ 
abroad  or  in  prison,  was  held  1        1  ''''"^ 

of  action  wlnVi,  had  T       .  ,      "^'^^^  *°  «^"«es 
passed      B„  '"^'^  ''"'^°'-«  *''e  Act  was 

;-".- point  in  «.  :.  ^,;J1'',3-'/^^  ^^^93  (overruled  on 
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alive  iu  express  terms  a  cause  of  ftction  already 
accrued,  and  thus  afTorded  the  inference  that  no 
such  intention  had  been  entertained,  as  none  was 
expressed,  as  regards  cases  under  s.  10  (a). 

In  both  of  the  above  cases,  however,  the  con- 
struction, though  fatal  to  the  enforcement  of  a 
vested  right,  by  shortening  the  time  for  enforcing 
it,  did  not  in  terms  take  away  any  such  right ;  and 
in  both,  it  seems  to  fa'',  within  the  general  principle 
that  the  presumption  against  a  retrospective  con- 
struction has  no  application  to  enactments  which 
affect  only  the   procedure   and   practice    of    the 
Courts  (6),  even  where  the  alteration  which  the 
statute  makes  has  been  disadvantageous  to  one  of 
tlie  parties.   Although  to  make  a  law  for  punishing 
that  which,  at  the  time  when  it  was  done,  was  not 
punishable,  is  contrary  to  sound  principle  ;  a  law 
which  merely  alters  the  procedure  may,  with  perfect 
propriety,  be  made  applicable  to  past  as  well  as 
future  transactions  (c) ;  and  no  secondary  meaning 
is  to  be  sought  for  an  enactment  of  such  a  kind. 
No  person  has  a  vested  right  in  any  course  of 
procedure  (d).   He  has  only  the  right  of  prosecution 

(rt)  CorniU  V.  Hudeon,  27  L.  .1.  Q.  B.  8;  Pardo  v.  Bmg!ui«i, 
39  L.  J.  Ch.  170. 
(6)  Wright  T.  Hale,  30  L.  J.  Ex.  40;  The  Tdm,  [1899]  P.  236. 

(c)  Macaulay'8  Hist.  Eng.,  vol.  ui.  715,  and  vol.  v.  43 

(d)  Per  MelliBh  L.J.,  Costa  Biea  v.  Erlanger,  3  Ch.  D.  (i9. 
y.  ex.  gr.  The  Dumfries  and  other  cases,  sup.  pp.  250-252. 
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if  an  kct  of  P  "■■*  '"  ""^''^  ^'  «»e«;  and 

according  to  tl.e  altered  ll.^",;;  f°-f 
does  not  alter  the  contract  or  the  to  t    i    S  ' 

injured  part^  wi^or  /l  ^  ol^t  f  t ''^ 
--dy.  If  the  ti.e  f^r  .lllZe.toZTj' 
or  new  nowBra  nf  o„      i-  snouened, 

*"■  "^  "■■'  ^«'  ™  "p-w  «rk°.'^,rs 

(«)  r.  jdgmts.  of  Wilde  B.,  JTrio/,/  v  W„7     •)n  ,     t 
-d  of  Lord  We,.,eydale,  ^.-«      ^ i„      J'h    r '  r  "^^  ''' 
and..  Ja.e»  L.J.,  m.„.  v.  *„  ^^Mch^zf  .^  "^^^  ™*' 

(0  K  ;.  Lord  Btekbu™    7:"  ^""'""'  *  «--■  «92- 
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before  tho  trial ;  it  was  held  that  the  plaintiif  was 
entitled  to  jndsmeiit(./).  When  the  Legislature 
gave  a  new  remedy  by  the  Admiralty  Acts  of  1840 
and  1801,  for  enforcing  rights  in  the  Admiralty, 
those  Acts  were  held  to  extend  to  rights  which 
had  accrued  befo-e  the  new  remedy  had  been 
provided  (6). 

So,  the  provision  of  s.  128,  Common  Law  Pro- 
cedure Act,  1852,  that  the  plaintiff  might  issue 
execution  within  six  years  from  the  recovery  of  a 
judgment,  without  revival  of  the  judgment,  was 
held  to   apply  to   a  judgment  which  had   been 
recovered  more  than  a  year  and  a  day  before  the 
Act  was  passed,  and  which  therefore  could  not 
have  been  put  in  force  under  the  previous  state 
of  the  law  without  revival  (f) ;  and  the  power  given 
to   a  married  woman   by  the  Married  Women's 
Property  Act,  1882,  of  suing  in  all  respects  as  if 
she  were  a  fane  sole,  was  held  to  enable  her  to  so 
sue  in  respect  of  t.rts  or  breaches  of  contract  com- 
mitted before  the  passing  of  the  Act  (d).     Sec.  37, 
Solicitors  Act,  1843  (G  &  7  Vict.  c.  73),  which  made 
solicitors'  bills  taxable,  for  work  done  out  of  Court, 

(n1   ITarne  V.  Beres/wd,  6  L.  J.  Ex.  192. 

\h)  The  Alexander  Lar.en.  1  Bob.  W.  288.  T.  The  Iron.,des, 
31  L.  J.  P.  M.  &  A.  129. 

Ic)  Boodle  V.  Davi>,  22  L.  ,T.  Ex.  69. 

(d)  45  &  4G  Vict.  c.  75,  s.  1  (2);  Weldon  v.  Wm.lo«,,  U 
OB  D  784.  r«.  Weldon  v.  De  Bathe,  14  Q.  B.  D.  339  ;  Lo.. 
vFox  15  y.  B.  D.  667.     Op.  Se  Lumley,  [1894]  3  Ch.  135. 


costsuniuroSTft  >!  u^"^^  ""  ^o"""  for 
was  held  to  tp  V  !  !  '*'  ''"^^''^'^  '''^  •>"'. 
passing  of  It;;;"  •=°«*^  --"-1   I'efore  the 

•wrought  b/exee'ut'r  Ih'T'"  '''"'  ^"^  "««»- 
for  cLb,  was  apSl  ^  ''"'"  ^'  """« 

theActcarinlon     !       ?,''  '''*'°"  ''^^un  before 

of  the  decision   ,-f  '      W.  disapproved 

he  recovers  by  ve^It  L  .r"?'  °'  '"'^'^'  '' 

Judge  certifies  i;ttr  w  s'^eld' t"'"^,  ^'^ 
actions  begun  before  th«  A.   u  !  '°  "^^'^  *« 

tion,  but  tried  at'/^tn,  !' JT  "1°  °^^"- 
given  to  30  &  31  V^ct  V^l,    '"°''''"  "^^^o'  ^as 
Vict.  c.  142,  as  regards  giving 

(o)  Bintu  V.  Hev.  13  T.    i    r>    r.    „, 

W  Freeman  v.  Uo^e,,  1  A,  &  B    ««.   p.  , 

19Eq.433.  ^'     ^^  °^^'  ^^i--   Da«,«,n,  L.  B. 

W  1  A.  &  E.  341. 

(rf)  In  K„*or»  V.  Somter,  8  Ex.  138 
('0  Per  Clianuell  B.,  JTrm*;  v    rr  'i     un  r 

Wood  v.-c,  se Lor,, ;  K.  f; ;«   '  ° ""  '■  ^^-  "^^  ^- 

(/)    «"">»' V.  fl-„;e,  30  L.  J.  Ex.  40. 

I.S. 
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security  for  costs  iu  the  County  Courts  («).  The 
provision  which  extended  the  time  for  making 
decrees  iiIm  absolute  from  three  to  six  months, 
applied  to  suits  pending  when  the  Act  came  into 
operation  (/(). 

But  the  new  procedure  would  be  presumably 
inapplicable,  where  its  appUcation  would  prejudice 
rights  established  under  the  old(r);  or  would  in- 
volve ft  breach  of  faith  between  the  parties.  For 
this  reason,  those  provisions  of  s.  32,  Common  Law 
Procedure  Act,  1854,  which  pormitted  error  to  bo 
brought  on  a  judgment  upon  a  special  case,  and 
gave°?.n  appeal  upon  a  point  reserved  at  the  trial, 
were  held  not  to  apply  where  the  special  case  was 
agreed  to,  and  the  point  was  reserved,  before  the 
Act  came  into  operation  (d). 

Where  a  special  demurrer  stood  for  argument 
before  the  passing  of  the  first  Common  Law  Pro- 
cedure Act,  it  was  held  that  the  judgment  was  not 
to  be  affected  by  that  Act,  which  abolished  special 
demurrers,  but  must  be  governed  by  the  earlier 
law(<!).      The  judgment  was,   in  strictness,   duo 


(o)  Kiritbray  v.  Draper,  h.  E.  3  Q.  B.  160. 
(i.)  Walton  V.  Waltor.     5  L.  J.  P.  &  M.  95. 

(c)  Exp.  Phoenix  Beinemer  Co.,  45  L.  3.  Ch.  11. 

(d)  Hughe.  V  Lumley,  24  L.  J.  Q.  B.  29;  TaneiUart  v.  Taylo,, 
4  E.  &  B.  910. 

(e)  Pinhorn  V.  Softer,  21  L.  J.  Ex.  336.     To.  R.  v.  Crown, 
19  L.  .T.  M.  C.  20 ;  Hohton  v.  Nedle,  22  L.  J.  Ex.  175. 


tot  Zi" ".'  ""'"'"  "  ^'"'"'«  --  -beaded 
being  headed  "  the  d^v  of  ?  ' 

(n)  53  &  64  Viot.  o.  71  g  ai    w   w 
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BECTION    I.— MODIFICATION    OF  THE  LANGUAOE  TO  MEET 
THE   INTENTION. 

Whei(i3  the  language  of  a  statute,  in  its  ordinary 
meaning  and  grammatical  construction,  leads  to 
a  manifest  contradiction  of  the  apparent  purpose 
of  the  enactment,  or  to   some  inconvenience   or 
absurdity  hardship  or  injustice,  presumably  not  in- 
tended, a  construction  may  be  put  upon  it  which 
modifies  the  meaning  of  the  words,  and  even  the 
structure  of  the  sentence  (a).    This  may  be  done 
by  departing  from  tht)  rules  of  grammar  ;  by  giving 
an  unusual  meaning  to  particular  words  ;  by  alter- 
ing their  collocation  ;  by  rejecting  them  altogether; 
or  by  interpolating  other  words  ;   under  the  in- 
fluence, no  doubt,  of  an  irresistible  conviction,  that 
the  Legislature  could  not  possibly  have  intended 
what  its  words  signify,   and   that  the  modifica- 
(o)  r.  per  Alderson  B.,  A.-G.  v.  Locku,ood,  9  M.  &  W.  398, 
and  Milhr  v.  Salomon.,  7  Ex.  475;  fer  Lord  Denman,  Mb  v. 
mil  Dock  Co.,  9  Q.  B.  443 ;  per  Lord  Campbell,  Wvjton  v.  Snmlh, 
16  Q.  B.  503;  per  Parke  B.,  Becle  v.  Smith,  2  M.  &  W.  19^., 
Wright  V.  William,,  1  M.  &  W.  99,  and  Hollingaorth  v.  Palmer, 
IS  L  J  Ex  409.  414 ;  per  Jamos  L.J.,  Exp.  Bathleiyh,  2  Ch.  D. 
13;  Grot,  de  B.  &  V.  b.  2,  c.  16,  8.  12  (4).     Th.  per  counsel, 
Cory  V.  France,  80  L.  J.  K.  B.  346. 


the   maiu  object   am  7.  r  !        """""«•   '^h«« 
clear,  it  m„.,     1  b«      ,       '7  °'  "^  """"'«  "« 

-opt  iu  u  e::,' o  teir^^^^ 

grammar  yield  roadilv  ;«        ,     ^  ^'     ■^''®  •■"'«»  o'' 
common  sLse  ^  "  '"'''  '"'''  *°  "-««  of 

I"  11  case  alrea.Iy  mentioned  where  a  Pni  •  , 
ordinance,  passed  to  give  eff'ec  t?  m  .  "'*' 
between  this  country  and  J.I  '  .,"'"  ""'"'^ 
extradition  to  the  Chines    g!      '  ''""'°'"'''  '^' 

i'«  subjects  ch.r,ed':;;rh;viT:rm:;/a':"^  -' 

crime  or  oflFence  against  M,«  i  "'^"""•"^  '  any 
Privy  Council  cons^ued  th  V^  ^''"'"'■"  "« 

those  crimes  a^d  otnets  wT  T'^  "  """^'^'^  '° 
"-elawsof-.civS::jt-;;^«;;f'el^ 
■n.  acts  which,  .hou«h  against't.  e  twso  ^' 
would  be  innocent  in  Europe(/,;.  Tthe  h  ,' 
meaning  of  the  wnr,l«  »„„       .  "^  "'eral 

poiiticafoiients  ajaiL: ;:;  ::r"""'' '°  -^""^^ 

an  English  Court li;/t;:ol?^^^^^^^^ 
i"'possible  that  they  could  hve'  ""''   '' 

--.  Butitmigh^bedii:;:";.'"* 

I'arty  to  the  treaty  understood  .  ""'^'" 
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not  understand  it  as  including,  above  all  others, 
those  crimes  which   all  Governments   are   most 
desirous    to  punish,  viz.,    those    against    them- 
selves (a).    Where  the  clearly  expressed  intention 
of  a  Colonial  ordinance  was  to  give  to  any  subject 
of  the  Queen  resident  in  the  colony  the  power  of 
disposing  by  Will  according  to   English  law  of 
property  both  real  and  personal,  which  otherwise 
would  devolve  according  to  the  law  of  the  colony, 
and  where  a  section  of  the  ordinance  was  operative 
for  that  purpose,  except  that  it  concluded  with 
the  provision  "  as  if  such'  subject  resided  in  Eng- 
land," the  effect  of  which  would  be  to  leave  both 
the  le.v  sim  and  the  h'x  domicilii  in  operation,  thus 
reducing  the  section  to  a  nullity,  it  was  held  that 
the  concluding  words  ought  not  to  be  so  construed 
as  to  destroy  all  that  had  gone  before,  and  there- 
fore should  be  treated  as  immaterial,  the  powers 
conferred  not  being  affected  by  the  question  of 
residence  in  England  (/-)■      When  it  was  settled 
that  the  Limitation  Act,  1623  (21  Jac.  I.  c.  IG), 
applied  to  India  (c),  it  was  necessary  to  construe, 
for    that  purpose,   the  expression   "beyond  the 
seas,"  as  meaning  out  of  the  territories  {<!).     The 

(n)  The  same  wide  expressions  are  used  in  the  34  &  35  Vict. 
0.  8,  and  in  the  37  &  38  Vict.  c.  38. 

(i.)  Salmon  v.  Duncombe,  11  App.  Cas  627. 
(c)  Bie(  India  Co.  v.  Paul,  7  Moo.  V.  C.  8.5. 
(,1)  Rnclimabnye  v.  T.MMwij,  H  Moo.  P.  C.  4. 
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«ame  statute,  which,  after  limiting  the  time  for 

suing,  gave  a  further  vcrinii  f« 

"nffov  ti,  "'""er  period  to  persons  abroad 

tha  «v.  J  r'"™'*^'"  ^"^  '>°°«''««d  as  giving 
that  extended  fme  to  the  executor  of  a  p  rs^f 
who  never  returned,  but  died  abroad(a)  In  Z 
provision  of  s.  5,  Arbitration  Act   1889  that  1 

po  ed  that  the  intention  was  that  the  party  who 
would  not  concur  in  an  appointment  should  have 
the  appointment  in  his  own  hands  (/,) 
An  Act  which  made  it  penal  "  to  be  in  possession 

would,  ,f  construed  literally,  include  cases  where 
he  pose  ,,,  ,^„„^  ^^^^^^  ^^^  B  where 

therefore  lawfully;  and  to  avoid  this  injustL  "t 
was  construed  as  applying  only  where  the  poss  s  ion 
did  not  begin  until  after  the  close  of  the  season 
that  IS,  the  word^  "  f^  i,„   ■    ..  season; 

before   "to  I  ^'^      ""''''  ''"t^'polated 

■before      to   br    m  possession "  (,■).      Under    the 
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Factory  and  Workshop  Act,  ISOa,  which  prohibited 
the  use  of  an  underground  bakeliouse  unless   it 
was  "  so  used  at  the  commencement  of  the  Act," 
it  was    held  that    an  old-established  bakehouse 
which  was  vacant  at  the  commencement  of  the 
Act,  but  whose  owner  was  seeking  a  tenant,  was 
within  the   exemption  (a).      Where  one    section 
enacted  that  if  the  plaintiff  recovered  a  sum  "  not 
exceeding"   M5  he   should  have    no    costs,   and 
another,  that  if  he  recovered   "  less  than "  iS, 
and  the  judge  certified,  he  should  have  his  costs  ; 
the  hteral  meaning  of  the  last  clause  leaving  it 
inoperative  where  the  sum  recovered  was  exactly 
£5,  it  was  held,  to  avoid  imputing  so  incongruous 
and  improbable  an  intention  to  the  Legislature, 
that  the  words  "  less  than  "  should  be  read  as 
equivalent    to    "not    exceeding "  {'-).      Sec.    32, 
7  Geo.   IV.   c.   57,  which  invalidated   voluntary 
conveyances  made  by  insolvents  "within   three 
months  before  the  commencement  of  the  imprison- 
ment," which,  hterally,  would  exclude  the  time 
of  imprisonment,  was  construed  as  if  the  words 
had  been   "within    a  period   commencing  three 
months  before  the   imprisonment."      The  literal 
construction,  in   leaving  uuinvalidated  voluntary 
conveyances   made   after   the    imprisonment   had 
(a)  58  &  59  Vict.  c.  37,  s.  27  (3);    Schwe.zcrhqf  w.  WM:,,^, 
[1898]  1  Q.  B.  G40. 

{!,)  Garhn  v.  Harris,  '21  L.  .J.  Ex.  160. 
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I'eguji,  would  have  lerJ  fn 

the  Legislature   Id V„t     !  """«'f^  ^^'^'^ 
intended  f«)      Ser    r-  ^  supposed  to  have 

Which  pjcLsthtt'ih'rtt:;'-'^^.  -'^''  ^«^«' 

of  contract  does  „n      ^'^"'^  ''^aim  m  an  action 

High  Co  t  :  ;  °o  .dt? ''"': "  ''""^'^  °^  ^'^^ 

-'•ght  have  be'en  coleuced^  t  '  ""°" 
with  the  addition  of  The  Ids  "  ifT,"1 
been  a  County  CoIlr^  ..„*•      ..  "    ^'    ^ad 

enactment  wo^uld  "1  t  •  "  "''"""'  "'^ 
operative  (A).  '"'""  ^^^^nsible   aud  in- 

the  conLl:'"':/ £  It.  "'7"^'  "''"™''' 
Jivisible  among  his  l-  r.  '^'°^'"Pt°y  should  be 
that  he  might  obtain  hi  i  I'  '"'  ^"^''^'"^  '^l- 
close,  butdurinrth?.„  !•  ''^''■^''  ""'  °"^^  -^t  the 
it  wa  held  Z  tH  '°"':"'""^^  °^'''«  bankruptcy 
i"  Bubstance  riaV  r:  ^"""^"^  "'"^^  ''«  -«d' 
which  was  to  be  7     7      "'  ""^  '"'"'■«  P^«P^% 

'i-ing  trei?n  i  ret';7:::'r  r-"^"^  ^*^^' 

earlier  d.scharge  of  t^eha  W^"S'^'  Z  ''' 

(«)  Becke  V.  ,S,„,V/,,  fi  ^  J.  j-^  5^  '  ^''j 


I  ^11       IK 


f.    1 
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because  the  property  had  not  been  realised,  and 
consequently  the  bankruptcy  not  closed  (a). 

It  is  obvious  that  tlie  provisions  in  numerous 
statutes  which  Umit  the   time  and  regulate  the 
procedure  for  legal  proceedings  for  compensation 
for  acts  done  in  the  execution  of  his  office  by  a 
justice    or    other    person,   or  "under"   or   "by 
virtue"  or  "in  pursuance"  of  his  authority,  do 
not  mean  what  the  words,   in   their  plain   and 
unequivocal  sense,  convey ;  since  an  act  done  in 
accordance  with  law  is  not  actionable,  and  there- 
fore needs  no  special  statutory  protection  (ft).    Such 
provisions  are  obviously  intended  to  protect,  under 
certain  circumstances,  acts  which  are  not  legal  or 
justifiable  (r);  and  the  meaning  given  to  them  by 
a  great  number  of  decisions  seems,  in  the  result, 
to  be  that  they  give  protection  in  all  oases  where 
the  defendant  did,  or  neglected  (d),  what  is  com- 
plained of,  under  colour  of  the  statute  («);  that 
(a)  32  &  33  Vict.  o.  71,  as.  IS  and  48;  m>  v.  -Bo«;«o'«, 

L.  E.  10  Oh.  479. 

(6)  Per  Cur.  Hughe,  v.  BuMand,  15  L.  J.  Ex.  233.  Of.  Tho 
Public  Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  (ill, 
where  the  words  are,  "Where  ...  any  action  ...  is  com- 
menced .  .  .  against  any  person  for  any  act  done  in  pursuance 
or  execution,  or  intended  execution,  of  any  Act  of  Pariiament, 
or  of  any  public  duty  or  authority." 

(c)  T  ex.  gr.  Wane  v.  Tarley,  6  T.  E.  443. 

(,()  Wileon  V.  Halifax,  L.  R.  3  Ex.  114;  Ncwin,,  v.  Klli^.  it 
1,.  .T.  Q.  B.  3.'i7. 

(e)  Thus  the  Public  Authorities  Protection  Act,   1893,  luis 


1    !• 


M0DIFICATIO.V   „P  ,„,   ,,,,,^^^^^  ^^^ 

with  r?^.  '''"'•"  *''*'  ^^'•^''l  purview  of  if        , 
believing  in  the  eS  .     ''easonably  or  not, 

fnhin,:aswo:Vi":s:4:;ntr°'^'"^ 

'^  «  conduct  (<^).  Tj,„,  7  '"''^ting,  Lave  justified 
arrest  of  a  person  wh^'  I  ^\  "*  ''"tl'orised  the 
of  another  at  Zhttfthr  *''  ''-"-"-house 
(24  *  2.5  Vict  fse'iT:  *°  """""'*  -^  '«'-y 
--andnotnnri^JiChTlSjLS 

on-Sea.  74  L.  J.  K.  B.  mllVf  '■/'■  """"  '■■  *"'*-''- 
Coy.  Sin,.to..,.j>on.mi.  s/l  T  S''^'  '''^"'"""  ^^'•'^*- 
73  L.  J.  Ch.  777.  ^    ^ '  ^'"J>"'9ton  v.  .F«/A<„„_ 

Orchard.  33  L.  J.  Ex  6.5    tl?       «'  f  ^'^^  '^^  ■»"*-"  v 

«•  E-  475;  Sine  v.  iVr,/,rf  16  r  f '  -^-P*'"'  '■-  P™"''.  « 
*«...*«/,  32  L.  J  C  P  4S  n  '^^  ^^  ^-  2";  ft™«„„  v 
«l;  Z..e  V.  Har,  L.  B   3  C  Tl^.'  T:"^  ^^  '  «■  ^• 


%  V.  Withington  Loc 
■51  L.  ,T.  Q.  B. 


^vige,  L.  E.  6  Q.  B. 


244; 


Brf.,  11  Q.  B. 


'"<•  V.  ,SV.  fan 


Demy  v.  Wwai/e,,  46 


D-  788;  JIfa, 


724;  Midland 


''on  V.  v4iVrf, 


Ta*  Vestry,  [1899j  i  q  j,' 


693. 


L.  .1.  ir.  C. 


141; 


lit 


380  INTKRPKKTATIOS   OV   STATUTES. 

that  the  person  arrested  had  er'-ired  with  that 
intent,  would  be  protected.     It  has  been  said  (but 
this  may  be  doubted)  that  he  would  not  be  pro- 
tected if  he  had  acted  under  a  misconception,  not 
of  the  facts,  but  of  the  law  ;  as  if,  for  instance,  his 
belief  was  that  the  person  had  only  attempted  to 
enter  ;  a  different  offence,  for  which  the  enactment 
in  question  does  not  authorise  arrest ;  or  if,  where 
the  law  justified  an  immediate  apprehension,  an 
arrest  was  made  which  was  not  immediate  (a). 
The  unreasonableness  of  the  belief  is  immaterial, 
if  the  belief  be  honest ;'  though  it  is  an  important 
element  in  determining  the  question  of  honesty  (i). 
An  Act  (26  &  27  Vict.  o.  29)  which  enacted  that 
no  witness  before  an  election  inquiry  should  bo 
excused  from  answering  self-criminating  questions 
relating  to  corrupt  practices  at  the  election  under 
inquiry,  and  entitled  him,  when  ho  answered  every 
question  relating  to  those  matters,  to  a  certificate 
of  indemnity  declaring  that  he  had  answered  all 
such  criminating  questions,  was  held  to  apply  only 
where  the  witness  answered  "truly  in  the  opinion 
of  the   commissioners";    for  it  was   not  to  be 
supposed  that  any  answer,  however  false  or  con- 
temptuous, was  equally  intended  («).    It  is  obseiv- 
(a)  Griffith  V,  Taylor.  2  C.  V.  D.  194;  Morgan  v.  Palmer,  2 
L.  J.  (O.  S.)  K;  B.  145. 

(6)  V.  Clark  v.  Mo1$neux,  3  Q.  B.  D.  237. 
(c)  Jf.  V.  mnc.  L.  R.  5  Q.  B.  377;  B.  v.  Holl.  7  Q.  B.  D- 
.37.5. 


"•"""'■"'»■  "'■  ™.  u»„„^ 


enactment  which  had  Zl    i  T'^^'^  *"  ^"'^^e' 

enaot:a'L^rti!t^n^^^ 

House  to  pilots  "sl7JT'\'y  ""  ^"-*3^ 

«a">a  may  be  renewed  on  s.  .'l  t  ;  '"'  '''''  "  *»>« 
every  year,  or  any  e  bselel  ",     !    °'  ''"""^^^  '" 

issued  on  or  after  thaf  '  ^^^'^  ^^"enses  must  be 
take  effect  fro^  he  3,st''of  f  ''''  "^^^  «^°""^ 
P«rt„re  from  the  strict  letf/  '*'^-  '^'"«  "^e- 
feat  -convenience  whii^oTd^r"'^'^  ''^  *^« 
f'-O'D  arigid  adherenclto  it  •^"'^   '"^^"^'^-J 

left  the  whole  district  L        '        '  ''  ^°""  ^'^ve 
days,  possibly  tZlZu  T'^'^P--'^.  P-bably 
In  8    7   Ri-r'''"*'3"al'fied  pilots /„) 

^^ichVlefsl^'rway^/-"^ '-^«H 
«hall  be  liable  for  the  CI  or  """''  "'"'^'''''^ 
"any  horses,  cattle  o  Tfh  '"^ '"^^^^  done  to 
^oild  include  a  do.)  7atTf.  T""'"'  "  ^^""^^ 
K-e,  with  the  p,;:  so  W  °  '^^"^  ^°'  «=-- 
^i^onld  be  recovereTL  .1  7  »"^''-'-  -lama-je 
do"eto,"anyof    ul  ?  '"''  °^'  °''  i"Jury 

'hereinafter  in  Jne/""'''V'  '^^""'^  ^''^  -- 
fo' horses,  neat  Ztte.Z'r'  '''"^'^  «"'- 
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uo  lueiition  of  dogs-the  proviso  was  read,  m  order 
t,o  reconcile  it  with  the  enacting  part,  as  dealing 
only  with  "  any  of  th  following  of  such  animals    («). 
Where  a  railway  company  was  made  liable  to  make 
good  the  deficiency  in  the  parochial  rates  ansing 
from  their  having  taken  rateable  property,     until 
us  works  were  completed  and  liable  to  assess- 
ment," the  House  of  Lords  held  that  the  intention 
was  that  the  liability  should  cease  as  regards  any 
one  parish,  as  soon  as  that  portion  of  the  line  which 
ran  through  it  was  completed  ;  in  other  words,  that 
the  Act  was  to  be  reai  as  fixing  the  liabnity  when 
"  its  works  in  the  parish  were  completed    {b). 

A  case  in  the  Queen's  Bench  maybe  cited  as 
furnishing  a  remarkable  example  of  judicial  mod.fi. 
cation  for  the  purpose  of  supplying  an  apparen 
case  of  omission,  and  avoiding  an  injustice  and 
absurdity,  such  as  the  Legislature  was  presumed 
not  to  have  intended.     Under  1  A  2  Vict.  c.  110 
an  insolvent  prisoner  for  debt  might  be  discharged 
from    imprisonment,   either  upon  his  own  peti- 
tion, or  upon  the  petition  of  any  of  his  creditors. 
10  &  11  Vict.  c.  102,  in  abolishing  the  circuits 
of  the  Insolvent  Commissioners,  and  transferring 

(„)  fl«m«»  V.  i^««  and  Brighton  •«»•  f »•  ^^  I; "f-  '^  ^' 
209  reversed  on  another  point,  31  L.  J.  Q.  B.  113;  H.  . 
Zchan.  h.  E.  7  Q.  B,  463.  T.  another  instance  of  mterpola- 
tion  in  Perry  V.  Skinner,  sup.  p.  356. 

(h)  Ea,l  London  %.  Co.  v.  miletl,«rcK  sup.  p.  27. 
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tbeir  jurisdiction  to  tliu  Couuty  Courts,  provided 
that  "if  an  insolveut  petitions,"  the   Insolvent 
Court  should  refer  his  petition  to  the  Court  of  the 
district  where  he  was  imprisoned ;  hut  it  omitted 
all  mention  of  cases  where  the  petitioner  was  a 
creditor.    The  Court,  however,  considered  that  an 
intention  to  include  the  latter  sufficiently  appeared. 
To  conline  the  section  to  its  literal  meaning  would 
have  involved  the  unjust  result  that,  though  a 
vesting  order  might  be  made,  and  the  debtor  be 
deprived  of  his  property,  he  would  remain  im- 
prisoned.    The  words  "  if  an  insolvent  petitions  " 
were  accordingly  understood  to  have  merely  put 
that  case   as  an   example  of  the  more   general 
intention,  viz.,  "  if  a  petition  be  presented."    For 
the  purposes  of  the  Legislature,  it  was  immaterial 
whether  the  petition  was  the  insolvent's  or  the 
creditor's  (a). 

Again,  notwithstanding  the  general  rule  that 
full  effect  must  be  given  to  every  word,  yet  if  no 
sensible  meaning  can  be  given  to  a  word  or  phrase, 
or  if  it  would  defeat  the  real  object  of  the  enact- 
ment, it  may,  or  rather  it  should,  be  eliminated  {/>). 

(a)  B.  V.  DowUmj,  8  E.  &  B.  605,  nom.  Sxp.  Greenwood  27 
L.  J.  Q.  B.  28. 

(l)  Per  Lord  Abinger,  Lyie  v.  Barnard,  1  M.  &  W.  115  •  jxr 
Brett  J.,  Slone  v.  Yeovil,  1  C.  P.  D.  701,  though  in  that  'case 
the  ohmination  was  not  necessary,  2  C.  P.  D.  99 ;  and  Plant  v 
I'M,,  [1891]  1  Q.  B.  256. 
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The  wonls  of  n  statute  must  be  construed  so  us 
to  give  a  seusible  meaning  to  them  if  possible. 
They  ought  to  be  construed  nt  iv«  magis  vnhat 
quam  perenl  (<(). 

The  Carriers  Act,  1830  (1  Will.  IV.  c.  08),  which 
enacts  that  a  currier  shall  not  be  responsible  for 
the  loss  of  certain  articles  delivered  for  carriage, 
unless  the  sender  declares  their  value  and  nature, 
at  the  time  of  delivery,  "  at  the  office "  of  the 
carrier,  was  held  to  protect  the  carrier,  where  the 
parcel  had  been  delivered  to  his  servant  elsewhere 
than  at  the  office,  and  no  declaration  had  been 
made  either  there  or  elsewhere ;  the  fair  meaning 
of  the  statute,  and  the  paramount  object  of  the 
Legislature  being  that  the  carrier  should  in  every 
case  be  apprised  of  the  nature  and  value  of  tbo 
article  entrusted  to  him,  whether  it  was  delivered 
at  the  office  or  elsewhere  (f>). 

An  Act  (23  &  '26  Vict.  c.  114)  which  authorised 
constables  to  search  any  person  whom  they  sus- 
pected of  coming  from  any  land  in  unlawful  pursuit 
of  game,  and,  if  any  game  was  found  upon  him,  to 
detain  and  summon  him,  was  held  to  authorise 
a  constable  to  summon  a  man  whom  he  saw  ou 
a  footway,  with  a  gun  in  his  hand,  picking  up  a 
rabbit  thrown  from  an  adjoining  enclosure,  jnst 

(„)  Per  Bowen  L.J.,  Cvrti,  v.  SUmn.  22  Q.  B.  D.  513 ;  .uul 
per  Lindley  L.J.,  The  Duke  of  Jiucdetich,  Vi  P.  D.  H6. 
((,)  llaxemlale  V.  Hart,  21  U  J.  Kx.  123. 
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search.     There  was 


of  the  Act  to  lead  to 


'othinjf  in  the  general  obi 

*     J.I.  _  •* 


th 


not 

iect 


enoru,ou7ab7urd7v""r'  '".'''•'°*'"°"  "^"^  "the 
search  „!.r  7^  ^  requinug  an  actual  bodily 
ZLT:\  "'"":  --"-«t--s  was  intended; 
ami  such  a  departure  from  the  language  of  the 

which  authorrJrL  '  appXutu  "  f'   ''''' 
on  warrant,  includes  thoTiT of  fjZlZ 

was  construed  as  authorising  such  susp'onTirwi  h 
out  the  actual  bringing  ud  of  th.  „   """"  ^ith- 

«■  B.  D.  63.  ^'  '^^   * """  ^-  *H  10 

(i)  33  &  34  Vict   0   52   a   H  ■    »         nr  ■,    ^ ,  , 
(<•)  S.  V.  iVmfc„,  9  East,  101.  ^''■'a.  U  7-1. 

I,S. 
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refuse  a  bankrupt  his  discharge  in  all  cages  where 
the  debtor  had  committed  an  offence  "under  the 
Debtors  Act,  18(i9,"  it  was  held  that  the  words 
"  connected  with  or  arising  out  of  the  bankruptcy 
must  be  added  to  qualify  the  general  words  («). 

To  carry  out  the  intention  of  the  Legislature, 
it  is  occasionally  fonnd  necessary  to  read  the 
conjunctions  "or"  and  "and"  one  for  the  other 
The  43  Eliz.  c.  4,  for  instance,  which  speaks  of 
property  to  be  employed  for  the  maintenance  of 
..  sick  «»'/  maimed  BoMiers,"  referred  to  soldiers 
who  were  either  the  one  "  or  "  the  other,  and  not 
only  to  those  who  were  both  (l>). 

The  1  Jao.  I.  c.  15,  which  made  it  an  act  of  bank- 
ruptcy for  a  trader  to  leave  his  dwelling-house  "  to 
the  intent,  m;  whereby  his  creditors  might  be 
defeated  or  delayed,"  if  constmed  literally,  would 
have  exposed  to  bankruptcy  every  trader  who  left  his 
home  even  for  an  hour,  if  a  creditor  called  during 
his  absence  for  payment.  This  absurd  consequence 
was  avoided,  and  the  real  intention  of  the  Legisla- 
ture beyond  reasonable  doubt  effected,  by  reading 
"or'  as  "and";  so  that  an  absence  from  home 
was  an  act  of  bankruptcy  only  when  coupled  with 
the  design  of  delaying  or  defeating  creditors  (c). 

(o)  50  &  51  Vict.  o.  66,  s.  2 ;  Be  Brockelbanl,  aup.  p.  327. 

ib)  Duke,  Chant.  Uses,  127. 

(c)  Fmtler  v.  P<ulgcl,  4  E.  R.  511.     Ya.  B.  v.  Mortlakt,  6  tist, 
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laaen,  but  not  drawing;  and  provided  tl.  ,   ,„f . 
r  one  ton  H,.ould  be  den.rnded  fo      ,  ,  ::^': 
m  «ame  day  "  with  the  same  horses  ■  "^ 

It  was  held  that  the  real  intention  n  n.  I' «,.,    7, 
required  that  this  "and "should  1.      ,:   ^ t    ?• 
and  that  a  carriage  repassing  wif)    ..m',   • 
was  not  liable  to  a  second  tolf  Ti.  ,        ,   ;„;;"'"'  I 
-the  carriage;  and  it  was  in.,  J;     ,2;"'^ 
t  wj«  drawn  by  the  sanie  or  different  L!.; 

aa  a  st^rft la^^^^^^^^^  ''^  ^--'1 

40  fPBf         "'^  ''«"">ge  traffic  unless  widened  to 

;:^ds:ri-tfrrr--.r 

is.  that  the  strectThX  r;f  'f,tt^  ^ 

but  also  be  open  at  both  ends  (M  ''''  "•''^' 

This  substitution  of  conjunctions,  however  h»« 

(a)  JTo/crioiMe  v.  Keen,  iO  E  R  una  ^      , 
marginal  note  in  4  B.  A  C.  200  '"°°«'y  "ported  in  the 

('')  25  &  26  Vict.  c.  102  a   9H       u  , 
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1  f.  gone  to  the  extreme  limit  of  interpretation  (a) 
It  may  be  questioned,  for  instance,  whether  the 
Lrs  who  "were  at  the  making"  of  the  s  atute 

2  Hen  V.  c.  H,  which  required  that  jurors  to  try  an 
action  when  the  debt  "  or"  damages  amounted  to 

oT-arks,  should  have  land  worth  forty  shUhngs 
^ere  justified  in  construing  it  ;  by  -<l^*y>  ,''"J 
inverting  the  disjunctive  "or "into  "and  {b) 
The  Court  of  Queen's  Bench,  on  one  occasion,  held 
that  the  power  given  to  justices  by  he  H.ghway 
Act  1835  (5  &  6  Will.  ly.  c.  50),  to  order  the  diver- 
i  n  of  aUhway.  when  it  appeared  "nearer  .. 
„,ore  commodious  to  the  public  "  was  limited  o 
cases  where  the  new  road  was  both  nearer  and  mo  e 
mmodious  (o) ,  but  the  same  Court  more  recen% 
held  that  the  power  was  exercisable  when  the  new 
road  was  either  the  one  m-  the  other  (./). 

Statutes  which  authorize  persons  to  do  acts  for 
the  benefit  of  others,  or,  as  it  is  sometimes  said  for 
the  public  good  or  the  advancement  of  justice,  have 

(a)  Per  Lord  Halsbury  L.C..  Mersey  Vod.  v.  Hender^o,,.  13 
A„?  C^  603.  For  a  fuU  collection  of  the  cases  hereon  1. 
Stroud  rial  Dictionary  and  Supp.  tit..  On  bk..  ...  A.., 
AND  Vice  Veeba. 

(6)  Co.  Litt.  272a. 

I,  J.  M.  C.  204.     r.  IlnrrhgUn'  v.  P™««>/,  22  h.  J.  Ex.         , 
Olijieltl  V.  DodJ,  Id.  14-4. 
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Often  given  rise  to  controversy  when  conferring  the 
au«.on  y  :n  terms  simply  enabling  and  not  manda- 
tory. In  enacting  that  they  "  may."  or  "  shall  if 
hey  thin.  fit.,  or,.,  shall  Lve;oV;..ri^^^^ 

sttute  ''?''"'"■  ^'^^'^^'''^''-''h  acts,  a 

statute  appears  to  use  the  language  of  mere  p^r- 
nnssion;  but  it  has  been  so  often  decided  as' to 
have  become  an  axiom  that  in  such  cases,  such 
expressions  may  have-to  say  the  least-a  com- 
pulsory orce  (a),  and  so  would  seem  to  be  modified 
by  judical  exposition.   On  the  other  hand  in  some 
eases,  the  authorised  person  is  invested  wuLT 
cretion,  and  then  those  expressions  seem  dives    d 
that  compulsory  force,  and,  probably,  that  is  the 
pnma  facte  meaning. 

13  &  14  Car  II.  c.  12,  m  enacting  that  the  church- 

Z^^ir  .oTZ:  :tt  '''\  ''^-  -'^ 

J-  lo  make  a  late  to  reimburse  parish 
constables  certain  expenses,  left  it  optional  with 
hem  o  make  it  or  not,  the  Court  held  that  it  was 
obligatory  on  them  to  make  it,  whenever  disburse 
ments  had  been  made  and  not  been  paid.  '■  Alay  be 
done,    ,t  was  observed,  is  always  understood;  in 

be  done     (/,).     So,  where  a  statute  directed  that 
cliurchwaidens  should  deliver  their  accounts  to 

(«)  P^r  Cur.,  S.  V.  Tilhe  Commr,.,  80  E  B  271 

('-)  R.  V.  Barlow,,  Carth.  293;  R.  v,  o„h,j.  Skin.  370,  S.  C. 
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justices,  and  enacted  that  the  latter  "  shall  and 
they  are  herehy  authorised  and  empowered,  if  they 
shall  so  think  fit,"  to  examine  the  accounts,  and 
disallow  unfounded  charges,  it  was  held  that  the 
justices    could   not  decline   to    enter    upon    the 
examination  (a),  or  he  at  liberty  to  allow  charges 
not  sanctioned  by  law  (6).     Again  the   Weights 
and  Measures  Act,  1889,  which  provides  that  an 
inspector  "  may  take  in  respect  of  the  verification 
and  stamping  of  weights,  measures,  and  weighing 
instruments  the  fees  specified,"  is  obligatory  and 
imposes  on  the  inspector  a  duty  to  take  the  fees 
in  all  cases  (c).      Though  s.  9.   11    &    12  Vict. 
c.  42,  enacts  that  justices  "  may  "  issue  a  summons 
on  an  information  laid  before  them,  only,  "  if  they 
shall  think  fit,"  it  was  held  that  they  were  not  at 
liberty  to  refuse  it  on  any  extraneous  considera- 
tions,' such  as  that  the  prosecution  was  inexpedient, 
or   that  the   law  would  operate   unjustly  in   the 
particular  case  ('0-     A  charter  which  granted  to 
the  steward  and  suitors  of  a  manor  "power  and 


;  per  Bramwell  L.J.,  Ji". 
Cp.  n.  V.  Norfolk,  4  K 


(a)  R.  V.  CamUidge,  8  Dowl.  89  ; 
Oxford  (Bp),  4  Q.  B.  D.  at  p.  545. 
Ad.  238. 

(h)  Barton  v.  Piijooll,  44  L.  J.  M.  C.  5. 

(.■)  52  &  53  Vict.  c.  21,  s.  13.     -B.  v.  fioI,»,<.,  [1901]  2  K.  1!. 

(,n  B.  V.  Adommn,  1  Q.  B.  D.  201  ;  if.  v.  T«v:>rU,  11  Cox 
CO.,  305 ;  Exi,.  Lcwh,  21  Q.  B.  D.  191 ;  11.  v.  Dyrdc,  (iO  L.  .1. 
M.  C.  IV. 
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au  Lonty  "to  J.old  a  Court  to  hear  civil  suits,  was 
iield  to  make  it  obligatory  to  hold  it  when  nsces- 
sary(«).      Again,  s.   7,  Tithe   Act,  m-2  (5  &  6 
viot    0.  34),  which  enacts  that  if  any  agreement 
tor  the  commutation  of  tithes  made  before  the  Act 
which  was  not  of  legal  validity,  should  appear  to 
Tl    .■  f  °°""i^°°ers  to  give  a  fair  equivalent 
*or  the  tithe,  they  "  shall  be  empowered  "  to  cou- 
nim  it,  or,  If  unfair,  to  coniirm  it  nevertheless,  and 
to  award  such  a  rent-charge  as  would  make  it  a 
proper  eqnivakirt,  and  to  .extinguish  the  tithe;  it 
was  considered  that  the  Commissioners  were  bound 
to  make  any  sadi  agreement  between  the  parties 
the  basis  of  th«r  own  settlement,  and  were  not  at 
liberty  to  throw  it  wholly  aside  in  carrying  out  the 
general  policy  of  t^  Act,  viz.,  tithe  extinction  (I.) 
So,  in  BmkwelV.  Cox,,  Lord  Keeper  North  held 
and  of  the  same  opinion  were  all  the  judges,  that 
he  statute  which  enacted  that   the   Chancellor 
shoud  have  full  power"  to  issue  a  commission 
of  bankruptcy  against  a  bankrupt  trader,  on  the 
petition    of  his   creditors,  imperatively  required 
IS  issue;   declaring  that  "may"  was  in  effect 
must     (,.).     Under  s.  18,  J3  &  u  Vict.  c.  <il, 

J,/ rlf  '';  ^f "'"''-""«-»°--.  5  B.  &  Aid.  691 ;  7,'.  v.  Hmtln.,.. 
ii^MI  n.,  both  better  reported  in  2  D.  &  E.  1 76  ,..,  and  1  D. ,;  li. 

(i)  n.  V.  Tithe  Co„n„„.,  14  Q.  13.  474,  sup.  p  ;)8') 

(<■)  13  Elu.  c.  7;  I  .Jac.  o.  15;  l),u-ku:elVs  CW,  1  Vern.  1.^2. 
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which  enacted  that  the  Superior  Court  "  may  " 
give  the  plaintiff  the  costs  of  his  action,  if  he  lived 
more  than  20  miles  from  the  defendant,  it   was 
held  that  the  Court  was  bound  to  give  them  in 
every  case  in  which  the  plaintiff  and  defendant 
dwelt   more  than  that  distimce  apart  ((()•     Under 
the  provision  of  s.  o,  Arbitration  Act,  188!»,  that 
where   a  submission  provides  that  the  reference 
shall  be  to  a  single  arbitrator,  and  all  parties  do 
not  concur  in  appointing  an  arbitrator,  any  party 
may  serve  the  other  parties  with  a  written  notice 
to  appoint,  and  if  the  appointment  is  not  made  in 
seven  clear  days  the  Court  "  may,"  on  the  appli- 
cation of  the  party  who  gave  the  notice,  appoint 
an   arbitrator,  it   is  obhgatory  on   the   Court   to 
make  an  appointment  if  applied  to  (b).    An  Act 
which   made  it   "lawful"   for   a   Court   to   stay 
proceedings   in  actions  against  companies  under 
liquidation   until  proof  of  the  plaintiff's  debt  (c) ; 
and  a  bankruptcy  rule  which  provided  that  where 
the  Court  has  given  no  directions  as  to  the  dis- 
allowance of  the  costs  of  improper  or  unnecessary 
proceedings,  the  taxing-master  "  may  "  look  into 

(a)  McDougall  v.  Paterson,  21  L.  J.  C!.  P.  27  ;  ace.  Crake  v. 
Poicell,  21  L.  J.  Q.  B.  183,  overruling  Jo„  .■  v.  Barman,  20  L.  1. 
Ex.  166. 

((,)  52  &  53  Vict.  c.  49,  s.  5  ;  Be  Eyre  and  Leicester  tVj.«.. 

sup.  p.  375. 

(c)  Maraon  v.  Land,  13  Q.  B.  664. 


"it   shall    llE    LAWFLI..'  ;;i)3 

tiie  quentioii,  were  held  equally  imperative  (,.). 
bo,  the  provision  ol  s.  5C,  Corrupt  and  Ille.rul 
Practices  Prevention  Act,  18&3,  that  certain  juris- 
diction conferred  by  the  Act  "  may  "  be  exercised 
by  one  of  the  judges  for  the  time  being  on  the  rota 
for  the  trial  of  election  petitions,  is  to  be  read 
as  equivalent  to  "  must,"  and  the  jurisdiction 
cannot  be  exercised  by  any  other  judge  (A).  An 
Act  which  empowered  a  vestry  to  make  a  pavin.' 
rate,  and  provided  that  when  it  appeared  to  the 
vestry  that  the  rate  was  not  incurred  for  the  equal 
benefit  of  ti,e  whole  parish,  it  "  might  "  exempt 
the  party  not  benefited,  was  hold  to  impose  a 
duty  and  not  merely  to  confer  a  power  on  tl>o 
vestry,  to  apportion  the  buiden  when  the  case 
arose  ((•). 

On  the  other  hand,  where  it  was  enacted  that 
"  It  should  be  lawful  "  for  the  Superior  Courts  to 
issue  commissions  to  examine  witnesses  abroad  it 
was  held  that  the  Court  was  not  bound  to  issue 
such  a  commission  simply  on  proof  that  the  per- 
sons whose  evidence  was  required  were  abroad,  but 
that  It  was  in  the  discretion  of  the  Court  to  deter- 
mme  upon  the  special  circumstances  of  each  case, 
whether  it  was  advisable  in  the  interests  of  justicJ 

(a)  Bainea  v.  Wormilei),  47  L.  ,f.  Ch.  H44. 
0>)  46  &  47  Vict.  c.  51 ;  Shaw  v.  StckiU,  [1893]  1  Q.  B  779 
('■)  Homlt  V.  London  Dock  Co.,  27   L.  J.    M.    C    177      y 
Uoniwnl  V.  Fm-iim  Ity.  Co.,  11  Q.  J).  D.  496. 
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to  issue  it  or  not  (a).     So,  under  a  statute  which 
enacted  that  where  a  county  bridge  is  narrow, 
"it  shall  and  may  be  lawful"  for  the  Quarter 
Sessions  to  order  it  to  be  widened,  it  was  held 
(having  regard  to  the  nature  of  the  Court  entrusted 
with  the  power,  and  to  the  subject  matter  which 
might  involve   other   considerations  besides  the 
width  of  the  bridge,  such  as  the  cost  of  the  pro- 
posed work  and  its  possible  disproportion  to  any 
public  benefit  likely  to  be  derived  from  it)  that 
it  was  discretionary  to  make  the  order  or  not  (A). 
Again,  the  enactment  that  if  part  of  the  consi- 
deration for  an  annuity  were  returned,  or  paid  m 
goods,  or  retained  on  any  pretence,  "  it  should  be 
lawful  "  for  the  Court  to  cancel  the  annuity  deed, 
if  it  should  appear  that  "  any  such  practices  "  had 
been  used;    the   Court  considered  that  this  last 
expression  limited  the  enactment  to  cases  where 
any  of  the  forbidden  acts  had  been  done  mulo 
anlmo,  and  held  that  it  was  in  their  discretion  to 
set  the  deed  aside  or  not(c).     The  Church  Dis- 
cipline Act,  1840,  which  enacts  that  in  every  case 
of    a  clergyman    charged  with   an  ecclesiastical 

(o)  1  Will.  IV.  c.  22 ;  Cattelli  v.  (tnmi,  21  L.  J.  Q.  B.  30S, 
Y.  Armour  v.  Walhr,  25  Ch.  D.  673  ;  Lamon  v.  7ac««m  Ihoh 
Co.,  27  Ch.  D.  137.  ,,   r   -. 

(6)  43  Geo.  III.  o.  59;  Re  Newport  Bruhje,  29  L.  J.  M.  0.  ... 

(,)  5  Geo.  rV.  0.  14,  s.  6;  Barber  v,  Uanuon,  i  B.  &  AU- 
2H1;  UirMeitone  v.  AUan,  1  B.  &  C.  61. 
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Offence,  or  concerning  whom  a  scandal  may  exist 

Sen  . '       '"P"""  "  commissfon  to  examine 

Zh^T^  •"'^''''^^S  ^"^*^«^  proceedings, 

o    PPoL  :  '"''  ''  discretionary  ^ith  the  bish'op 

o  th«  .   ^'^"'^/^«"'l  to  the  pre-existing  state 
it  IZ  ".  '':  '''""^'^^  °^  ^'"^  bishop's  office 

issuzng  the  comm,ssion,  to  determine  on  the  expedi- 
ency  of  ,nst.tutmg  the  prosecution,  taking  into  his 
consideration   the   natiir«    o,„^k ••. 
ance  of  fh„     .  '    "redibihty,  or  impoit- 

relliol    .  "*'^''  ^^  *^^  «*^*"«'  solvency,  and 
ehgioas  character  of  the  complainant,  as  well  as 
the  general  mterests  of  the  Church  (a). 

^neetSj;  Te U  thTIt^^"""^  '''^'-     ''' 
issue    th»  '*   "^^^   imperative   to 

ermadeor^'T  "'""  ^  ^"'"Pl-"*  ^^''d 
Court^?A  T  «-l«--«eal  offence  (/,),  but  the 
Oourt  of  Appeal  reversed  this  decision  (c),  and  this 

[18911  A  C     fi       2'     ^''-  '^'''-  ^^-^^  ■<«-'/'  v.i,.»d„„(i,„.,, 
('-)  if.  V.  Ox/„„/  (Bp.),  4  y.  H.  I,  24.., 
(=J  Id.  p.  52;j. 
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reversal  was  upheld  on  appeal  to  ^^^  ^^^^^ 
Lords,  who  were  practically  unanimous  m  their 

'"'Lording  to   '.  rd  Cairns,  such  words  as  •'it 
.hirbe  lawful"  ..^  always  -P^yP— -^^j 

or  enabling.     Tlu,      ■-'^"^  PT''         t  some 
themselves,  do    ,-..e.     But  there  may  be  some 
thing  in  the  nature  of  the  thing  empowered   o  he 
lone,  something  in  the  object  for  which  it  is  to  be 
done  something  iu  the  conditions  under  which  it 
i  °to  he  done,  something  in  the  title  of  the  persons 
f^r  Vhose   b  uefit  the  power  is   to  be  exercised 
which  may  couple  the  power  with  a  duty,  and 
TaUe  it  the  duty  of  the  person  in  whom  the  powe 
is  reposed  to  exercise  it  when  called  upon    o  do 
so  Tubs  on  those  who  contend  that  an  obliga- 
tion exists  to  exercise  the  power,  to  show  m  the 
circumstances  of  the  case  something  which  acord- 
Zlo  the  above  principles,  created  that  obhgation , 
and  the  cases  decide  only  that  where  a  power  i 
deposited  with  a  public  officer  for  the  purpose  o 
being  used  for  the  benefit  of  persons  who   a 
specifically  pointed  out,  and  with  regard  to  who 
a  definition  is  supplied  by  the  Legislature  o    the 
conditions  upon  which  they  are  entitled  to  call  fo 
its  exercise,  that  power  ought  to  be  exercised,  and 
the  Court  will  require  it  to  be  exercised  {/-)•     l-orci 

(a)  5  App.  Cas.  p.  222. 
(I,)  Id.  p.  22.'). 
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Penzance  said  that  the  words  "  it  shall  bo  lawful  " 
are  distinctly  words  of  permission  only,  and  the 
true  question  is,  not  whether  they  uioau  something 
different,  but  whether,  having  regard  to  all  the 
circumstances — to  the  person  enabled,  to  the 
general  object  of  the  statute,  and  to  the  persons 
for  whose  benefit  the  power  may  have  been  in- 
tended to  be  conferred — they  do  or  do  not  create 
a  duty  in  the  per-'  n  on  whom  it  is  conferred  to 
exercise  it.  It  is  not  enough  that  the  thing 
empowered  to  be  done  should  be  for  the  public 
benefit  in  order  to  make  it  imperative  to  exercise 
that  power  on  all  occasions  falling  within  the 
statute.  It  maj'  be  assumed  that  all  powers 
conferred  by  statute  on  individuals  in  general 
Public  Acts  are  for  the  public  benefit,  or  they 
would  not  have  been  conferred.  He  could  find 
no  specific  authority  for  the  proposition  that  in 
a  certain  class  of  statutes  such  words  as  "  it  shall 
be  lawful"  import  ^'i7>»(( /ac/c,  not  permission  but 
obUgation.  The  effect  of  the  cases  in  which  the 
exercise  of  the  power  conferred  was  held  to  be 
obligatory  was  that,  though  the  statutes  concerned 
Lad  in  terms  only  conferred  a  power,  the  circum- 
stances were  such  as  to  create  a  duty,  to  show 
that  the  exercise  of  any  discretion  by  the  person 
empowered  could  not  have  been  intended  (a). 
Lord  Selbi  rue's  view  wiis  that  words  such  as  "it 
(a)  5  App.  Cas.  p.  228. 
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ghall  be  lawful "  are  not  ambiguous  iiuil  susceptible 
either  of  a  discretionary  or  an  obligatory  sense, 
but  their  meaning  is  the  same,  whether  there  is  or 
is  not  a  duty  or  obligation  to  iise  the  power  which 
they  confer.    They  are  potential,  and  never  (in 
themselves)  significant  of  any  obligation.     The 
question  whether  a  judge  or  public   ofSoer,   to 
whom  a  power  is  given  by  such  words,  is  bound  to 
use  it  upon  any  particular  occasion,  or  in   any 
particular  manner,  must  be  solved  aliuwli;  and  in 
general  it  is  to  be  solved  from  the  context,  from 
the  particular  provisions,  or    from    the   general 
scope   and  objects,  of  the  enactment  conferring 
the  power  (a).     Lord  Blackburn's  opinion  was  that 
the  enabling  words  gave  a  power  which  jirlm'ifun'r 
might  be  exercised  or  not ;  but  if  the  object  for 
which  the  power  is  conferred  is  for  the  purpose  of 
enforcing  a  right,  whether  public  or  private,  there 
may  be  a  duty  cast  upon  the  donee  of  the  power 
to  exercise  it  for  the  benefit  of  those  who  have 
that  right,  when  required  on  their  behalf.    Where 
there  is  such  a  duty,  it  is  not  inaccurate  to  say 
that  the  words  conferring  the  power  are  equivalent 
to  saying  that  the  donee  must  exercise  it  (/<).    But 
he  could  not  agree  with  the  view  that  whenever 
the  statute  is  for  the  public  good,  and  of  general 
interest  and  concern,  powers  conferred  by  enabling 

(o)  5  App.  Cas.  p.  235. 
(d)  Id.  p.  241. 
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word*  are  ,.n„ui  jaei,-  to  be  considered  powers 
which  mast  be  exercised  (n). 
More  recently  the  Court  of  Appeal,  in  consider- 

i"i«**'.t  r""°°  "^  *•  ^^^  (■*)•  Bankruptcy  Act, 
1883,  that  any  Court  in  which  proceedings  have 
been    commenced    for  the    administration  of   a 
deceased  debtor's  estate  "may,"  on  the  applica- 
tion of  any  creditor,  and  on  proof  that  the  estate 
IS  insolvent,  transfer  the   administration   to  the 
Court  exercising  jurisdiction  in  bankruptcy,  denided 
that  there  was  not  enough  in  the  statute  to  show 
that  the  power  conferred  must  be  exercised  when- 
ever the  estate  is  shown  to  be  insolvent,  and  it 
was  consequently  a  discretionary  power  which  the 
Court  might  refuse  to  use.   Following  the  decision 
of  the  House  of  Lords  in  the  preceding  case  it  was 
said  that  from  the  nature  of  the  English  laugun^e 
the  word  "may  "can  never  mean  "must,"  that 
It  IS  only  potential,  and  when  it  is  employed  there 
18  another  question  to  be  decided,  viz.,  whether 
there  is  anything  that  makes  it  the  duty  of  the 
person  on  whom  the  power  is  conferred  to  exercise 
that  power.     If  not,  the  exercise  is  discretionary. 
But  when  the  power  is  coupled  with  a  duty  of  the 
person  to  whom  it  is  given  to  exercise   it,  then 
it  is  imperative  (/;). 

(a)  5  App.  Cas.  p.  24,5. 

('')  46  *  47  Viot.  c.  52 ;  He  Baker,  44   CI..   D.    262  •    !!,■ 
JohaimiOcnj  Co.,  [1892]  1  Ch.  583. 
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Accordingly,  when  a  statute  enacts  that  a  can- 
didate at  an  election  "  may "  be  present  at  the 
polling  place,  or  that  a  clergyman  accused  of  an 
ecclesiastical  offence  "may"  attend  the  proceed- 
ings of  the  commission  appointed  io  inquire  into 
the  accusation,  or  that  a  company  "  may "  con- 
struct a  railway  (a),  or  that  a  plaintiff  "  may  "  sue 
in  one  action  for  injury  done  to  his  wife  as  well 
as  himself  (6),  cases  in  which  the  donee  of  the 
power  has  only  his  own  interests  o'  convenience 
to  consult,  the  word  "paay"  is  plainly  permissive 
only,  and  a  mere  privilege  or  license  is  conferred 
which  he  may  exercise  or  not  at  pleasure.  But 
an  enactment  that  churchwardens  "may"  make  a 
rate  for  the  reimbursement  of  constables,  or  the 
Chancellor  "  may"  issue  a  commission  in  a  case  of 
bankruptcy,  or  one  conferring  power  on  the  Courts 
to  direct  that  a  person  entitled  to  costs  should 
recover  them,  is  no  mere  permission  to  do  such 
acts,  with  a  corresponding  liberty  to  abstain  from 
doing  them.  A  duty  is  at  the  same  time  cast 
upon  the  persons  empowered.  For  these  are  cases 
where  a  power  is  deposited  with  public  ofiBoers, 
for  the  purpose  of  being  used  for  the  benefit  of 

(a)  York  i  y.  Midland  By.  Co.  v.  R,  22  L.  J.  Q.  B.  225 ;  B.  v. 
0.  W.  Bij.  Co.,  Id.  263 ;  Darlatton  Loc.  Bd.  v.  L.  &  JV.  IT.  By. 
Co.,  [1894]  2  Q.  B.  G94.       Vn.  Nieholl  v.  Allen,  31  L.  .1.  Q.  !!• 

283. 

(b)  Brockbaulc  v.  WhUclmmi  By.  Co.,  U  L.  J.  Ex.  3111. 


"  MAY  "   AND    "  SHALL."  401 

persons  having  rights  in  the  matter.  So  when 
ever  a  statute  confers  an  authority  to  do  a  ur^' 
act  in  a  certain  case,  it  is  imperative  on  tJos  "o 

arises,  and  its  exercise  is  duly  applied  for  l.v  » 
party  interested  and  having  a'rigErto  make  th 
pplioation;  and  the  exercise  depends,  not  on  the 
0  The       1-  ')'  "^""'^  "'  J"-^^-'  l-"*  "PO-^  proof 

aLes  J  Tf  ■  :rr'  °'  ^^^'"^  *'^  p-- 

anses(a).  If  a  statute  empowered  justices  to 
adjudicate  in  certain  cases,  fhat  is,  to tpo L  a 
oer  am  penalty  on  persons  whom  th  y  shouMfinS 

t^eXlm  T'"  °^^'^"'  "  ''  --'establ  tha 
they  would  have  no  option  to  decline  jurisdiction 
because  the  statute  used  only  the  word "■  mtv  " 

Srnt:e^'t'  ^^--"'^''eWsZa 
right  in  the  pnbhc  as  to  make  it  the  dutv  of 
the  justices  to  exercise  the  power.     Whether' the 

(a)  XcDougal  v.  Palenon,  U  C    B    7^      v      7,    „ 
BUmorn.  [19031  2  K  H   ^fm    \  ^"  ^"*""  * 

Solicitors-L,  1^43  (6  f  7 '^^etrTat  T  T  '"^'  ^^  ='^' 
solicitor  "shall  n.n,l  r,       k   .:  ^'  '"'""''  ™'«=''  that  a 

offences,  d^sltXeTher'  ;"'::°'  ""^  '"^  "'"  ^"  «-"'- 
punishnlen,  t  f  Le  ease;!  "  T'""  '"  ""^"  ""^^  '^^ 
looked,  and  the  JZ  •  "  '"""'  '°^''™  "^o"  <>ver- 

Ex.  166;  ^.„  ,  -'c'ran.,  L  E  9  Q  B  r'/^f  f"  ''••'• 

-wedand;.ah«e^^^:S:iSmi.^--. 
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language  was  facultative  only  or  mandatory,  it 
would  be  equally  obligatory  on  tbem  to^hear  and 
determine  the  complaint,  to  decide,  one  way  or 
the  other,  whether  the  accused  was  guilty,  and  to 
impose  the  penalty  if  he  was(«).     The  Supreme 
Court  of  the  United  States  similarly  laid  it  aown 
that  what  public  officers  are  empowered  to  do  for 
a  third  person,  the  law  requires  shall  be  done 
whenever  the  public  interest  or  individual  rights 
call  for  the  exercise  of  the  power ;  since  the  latter 
is  given  not  for  their  benefit,  but  for  his,  and  is 
placed  with  the  depositary  to  meet  the  demands 
of  ri-rht  and  prevent  the  failure  of  justice.    In  all 
such%ases,  the  Court  observed,  the  intent  of  the 
Legislature,  which  is  the  test,  is,  not  to  devolve 
a  mere  discretion,  but  to  impose  a  positive  and 
absolute  duty  (l>). 

Nor  is  tho  power  made  less  imperative  in  any 
such  cases  by  express  references  to  the  discretion 
of  the  authorised  person.  The  duty  of  issuing  a 
summons  (c),  or  of  examining  the  churchwarden  s 

(„)  Per  Lord  BlacL.urn,  JMw,  v.  a>:ford  {Bp.).  5  App.  Cas. 
244      B.  V.  Cumberland,  4  A.  &  E.  695. 

„         •  rr  «    4  Wallace  446      V.  s.  32,  InterpreU- 

(6)  Supenisore  v.  U.  S.,  4  Wallace,  4*d.     r.  ».      ,  i 

tion  Act,1889(52  &  53  Vict.  c.  63),  which  providee  that,  in  future, 
when  a;  Act  confers  a  power  or  imposes  a  duty,  the  power  may 
be  exercised,  and  the  duty  shall  be  performed  from  t.me  to  t.me 
»,  .he  occasion  requires,  and  by  the  holder  for  the  time  bemg  of 
f.e  office  on  which  the  power  is  confei-red  or  the  dacy  impose.1. 
('•)  B.  V.  Adamson,  sup.  p.  390. 
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accounts  («),  wrs  as  obligatory  under  the  statute 
which  empowered  the  justices  to  issue  it  or  to 
examine  them,  "if  they  should  so  think  lit,"  as 
It  would  have  been  if  this  expression  had  been 
omitted.     Where  the  judgment  creditor  of  a  com- 
pany "might"  have  execution  against  any  indi- 
vidual shareholder  of  it,  if  he  failed   after  due 
diligence  to  obtain  satisfaction  of  his  debt  from 
the  company,  it  was  held  by  the  Common  Pleas 
that   there   was  no   discretion   to   withhold  this 
remedy  from  him  in  any  case  in  which  the  Court 
was  satisfied  that  the  specific  facts  indicated  by 
the  statute  existed-viz.,  that  the  debt  was  un- 
paid, that  due  endeavours  had  been  made,  and 
had  failed,  to  put  in  force  the  execution  against 
the  company  (6),  and,  it  may  be  added,  that  the 
creditor  had  done  nothing  to  disentitle  him  to 
execution  against  the  shareholder  (t) ;    although 
the  statute  n,;c  only  directed  that  the  leave  of  the 
Court  was  to  be  asked  for  the  execution,  but  pro- 
vided that  it  "  should  be  lawful  "  for  the  Court 
to  grant  or  refuse  the  application  for  it,  and  "  to 
make  such  order  as  it  might  see  fit."     Another 

(a)  B.  V.  Camhridge,  sup.  p.  390. 

(b)  1  &  8  Vict.  c.  110;  Morisse  v.  Soyal  Brlthh  Bank,  26 
t..  1.  C.  P.  62  ;  mil  V.  London  <t  Countii  Iimir.  Co.,  26  L.  J.  Ex. 
89.  Cp.  Shrimpton  v.  Sidnmuth,  iCc,  By.  Co.,  L.  B.  3  C.  P.  80 
ilooided  on  8  &  9  Vict.  o.  16.  ■     •      • 

(c)  ScoH  V.  Uxbridge  By.  Co.,  L.  H.  1  C.  P.  ,596. 
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familiar  instance  may  be  found  in  the  case  of  a 
distress  warrant  to  enforce  a  poor  rate.    It  is  well 
known  tbat  in  every  case  where  certain  specific 
facts  are  proved,  viz.,  that  a  rate,  valid  on  its  face, 
was  made  by  a  competent  authority,  that  the  rated 
land  is  in  the  district  and  in  the  occupation  of  the 
defaulter,  and  that  the  latter  has  been  summoned 
and  has  not  paid,  the  justices  have  no  option  to 
refuse  the  warrant,  though  the  statute  says  only 
that  they  "  may  "  issue  it  "  if  they  think  fit  "  (a). 
In  all  such  cases  they  must  exercise  the  power ; 
they  must  "think  fit"  to  do  so  whenever  the 
occasion  for  it  has  arisen.     In  America,  where  it 
was  enacted  that  city  councils  "  might,  if  deemed 
advisable  "  (i),  or  even  "  might,  if  they  believed 
that  the  pubUc   good  and  the  best  interests  of 
the  city  required  it "  (c),  levy  a  special  tax  to  be 
expended  in  the  liquidation  of  their  uebts,  the 
Supreme  Court  issued  a  mandamus  to  levy  the 
tax  where    it  was  proved   that   a  debt  existed, 
and  that    there  were  no  other  means    in   pos- 
session or  prospect  for  their  payment;    holding 
that   the   discretion  of   tlie    town    councils  was 
liii<ited  by  their  duty,  and  could  not,  consistently 

(a)  n.  V.  Finni,,  28  L.  J.  M.  C.  201 ;  R.  v.  Boider,  33  L.  J. 
M.  C.  101.      Va.   U.  V.  Camhriige,  and  B.  v.  Adameon,  sup. 

p.  39C. 

(!,)  Sufervisori  v.  U.  S.,  4  Wallace,  446. 
(c)  Oaleua  v.  Amy,  5  Wallare,  705. 
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with  the  rules  of  Jaw  (.■),   "be  resolved  in  the 
negative." 

It  is  important  here  to  notice  the  distinotion 
between  a  discretion  to  exercise  a  power,  and  a 
discretion  to  determine  only  whether  the  occasion 
lor  It  has  arisen.     This  is  illustrated  by  the  con- 
stniction  of  the  enactment  that  justices  may,  if 
they  think  fit,  issue  a  summons  upon  an  informa- 
tion laid  before  them.     Here  the  power  is  so  far 
discretionary,  that  they  may  grant  or  refuse  the 
summons  according  as  they  judge,  m  the  honest 
exercise  of  their  discretion  (A),  that  <i  primA  facu' 
credible  case  is  shown  for  it;  bnt  its  exercise  is 
imperative,   in   the    sense  that  they  are   bound 
to  form  an  opinion,  and  if  their  opinion  is  that 
such  a  case  is  shown,  it  is  not  competent  to  them 
to  refuse   to   exercise  it  on  extraneous  grounds, 
such   as  that  the  prosecution  is  unadvisable  (c). 
An  arbitrary  or  capricious  exercise  of  a  discretion 
would  be  no  exercise  at  all  (,/).     In  the  case  of  the 
annuity  (t),  the  power,  though  couched  in  enabhng 
terms  only,  would   have  been  clearly  imperative, 
li  its   exercise   had   depended   only   on   the   fact 

(a)  Adverting  to  R.  v.  Barloir,  sup.  :i89. 
(6)  See  sup.  pp.  204-208. 

(c)  R.  V.  Admmon,  and  R.  v.  Fnwcetl,  sup.  p.  390. 
(.()  Per  Lnpcs  L.J.,  B.  v.  Lnndon  (%.),  24  Q.  B.  U.  243  •  and 
J-tr  Lord  Eshev  .M.E.,  B.  v.  Si.  Pancras,  24  Q.  B.  D.  375.  ' 
(PI  Barber  v.  Gmmou,  sup.  p.  394. 
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whether  the  whole  consideration  had  been  paid 
or  not ;  but  as  the  statute  was  construed  to  require 
the  further  fact  that  the  retention  or  return  of 
part  of  the  consideration  had  been  done  with  a 
corrupt  or  fraudulent  motive,  the  power  was  so 
far  discretionary,  as  the  finding  of  this  particular 
fact    was    entrusted    to,    and,   indeed,   could   be 
determined  only  by  the  judicial  discretion  of  the 
Court.     It  could  hardly  be  contended  that  if  the 
Court  had  found  that  the  motive  was  corrupt,  it 
would  still  have  been  at'  liberty  to  abstain  from 
cancelling  the  deed.     So,  as  regards  the  power  to 
order  the  examination  of  witnesses  abroad  (u),  the 
power  was  discretionary,  not  because  the  language 
was  merely  enabling,  but  because  the  Legislature 
did  not  intend  that  the  power  should  be  exercised 
where  injustice  would  result ;   and  the  decision 
of  the  Court  that  no  such  consequence  was  likely 
to  ensue  was  a  fact  essential  to  make  the  exercise 
of  the  power  a  duty.   So,  in  the  Bishop  of  Ox/urd'.-: 
Case,  though  the  power  was  widely  discretionary 
as  regards  the  question  whether  the  occasion  for 
its   exercise   arose,   the  Bishop   could  not  have 
declined   to  hear   the   complaint  (l>) ;    nor,  if  his 
own  judicial  discretion,  uninfluenced  by  considera- 
tions  foreign   to   his  duty,  had  decided  that  the 

(o)  Caitelli  v.  Oroom,  sup.  p.  394. 

(6)  Per  Lord  Blackburn,  OApp.Cas.  241;  Fd-jierLindley  L.I., 
U.  V.  Lon'tou  {Bp.),  24  Q.  B.  1).  '240. 
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occasion  for  it  had  arisen,  could  he,  consistently 
with  the  intention  of  the  Legislature,  have  refused 
to  issue  the  commission  (<»). 

An  omission  which    the    context   shows  with 
reasonable    certainty  to    have    been    unintended 
may  be  supplied,  at  least  in  enactments  which 
are  construed  beneficially,  as  distinguished  from 
stnctly.     Thus,  when  s.  33,  Fines  and  Recoveries 
Act,  1833  (3  ct  4  Will.  IV.  c.   74),  in  providing 
that  if  the  protector  of  a  settlement   should  be 
(1)  a  lunatic,  or  (2)  convicted  of  felony,  or  (3)  an 
infant,   the    Court  of   Chancery  should    be  the 
protector  in  lieu  of  the  lunatic   or  the  infant, 
omitted  the  case  of  the  convict  of  felony,  it  was 
held  by  Lord  Lyndhurst  that  the  omission  might 
be  supplied,  in  order  to  give  effect  to  the  manifest 
intention.     Without  it,  the  mention  of  the  case 
of  felony,  in  the  first  part  of  the  sentence,  was 
insensible,  and  it  necessarily  implied  the  missing 
words  (6).     Although  no  original  limit  of  time  is 
specially  mentioned  in   the  Public   Health  Act, 

(<•)  See  the  concluding  reniarkg  of  Lord  Justice  Brannveirs 
judgment  in  4  Q.  B.  D.  55(5. 

^  Nole:-VoT  the  cases  on,  "It  shall  be  Lawful,"  "May," 
"Must,"  "Shall,"  "Shall  and  Lawfully  May,"  V.  those 
titles  in  Stroud's  Judicial  Dictionary,  and  Supp. 

(b)  Re  n-ai„eu,rigU,  1  Phil.  258.  y„.  in  Deeds,  Spyve  v 
Tifha,,,,  6  B.  R.  559  ;  Dent  v.  am,loii,  33  L.  J.  Ch.  503  ;  !7,7,„„ 
V.  W!h.,„,  5  H.  L.  Cas.  tO;  and  in  Wills,  Grer,„r„o,l  y.  Green- 
"■•««',  5  Ch.  D.  954  ;  Ih:  yte'Cr,,,  6  Ch.  D.  133. 
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187">,  within  which  an  umpire  must  make  his 
aword,  yet  inasmuch  as  there  is  an  express  pvo- 
visiou  that  the  time  for  making  an  award  by  an 
umpire  under  the  Act  shall  not  in  any  case  bo 
extended  beyond  two  months  from  the  reference 
to  him, — a  provision  which  implies  the  existence 
of  an  original  limit, — it  has  been  held  that  by 
analogy  to  the  original  limit  fixed  in  the  case 
of  arbitrators,  an  original  limit  of  21  days  from 
the  date  of  the  reference  to  him  umst  be  inferred 
to  have  been  fixed  in  his  dase  also  (a).  So,  where 
a  statute  enacted  that  suits  "  against  "  an  associa- 
tion should  be  brought  in  the  district  whore  it 
was  established,  without  making  any  provision  for 
suits  "  by  "  the  association ;  but  an  earlier  Act 
had  in  a  similar  clause  provided  for  suits  both  by 
and  against ;  the  Supreme  Court  of  the  United 
States  held  that  the  omission  was  accidental,  and 
might  be  supplied  (h).  Sec.  6,  Statute  of  Fraud, 
Amendment  Act,  1828  (9  Geo.  IV.  c.  14),  furnishes 
another  example  of  clerical  neglect  which  was 
treated  in  the  same  spirit.  It  enacts  that  no 
action  shall  be  brought  in  respect  of  a  representa- 
tion made  by  one  person  concerning  the  conduot 
or  credit  of  another,  to  the  intent  that  the  latter 

(a)  38  .t  39  Vict.  c.  55,  s.  180  (9) ;  Teadon  Loe.  Bd.  v.  Yewtoii 
Wnlericorin,  41  Ch.  D.  52. 

(h)  Kemeihj  v.  dibson,  8  Wallace,  498.  Cp.  Hawoel'  \. 
Lahhi-h;  3  C.  r.  1).  197. 
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"may  obtain  credit,  goods,  or  -  mey  ujm.h,"  .  . 
unless  the  representation   was  -i  writing.     Tlie 
text  is  clearly  imperfect.    Lord  Abinger,  while 
deeming    any    conjectural    transposition    of   the 
words  inadmissible,  held  that  the  word  "  npou  " 
must  be  rejected  as  uoiiseusical ;  but  Baron  Pa-ke 
considered  that  the  Court  was  at  liberty  either, 
by  transposition   to  read  the  passage  "  way  obtain 
goods  or  money  on  jredit,"  or  to  interpolate  after 
"upon"   the   words  "  s.;ch   representations  "  (a) 
By  s.  58,  London  Building  Act,  1894,  a  wall  built 
as,  or  becoming,  a  party  wall  in  any  part,  "  shall 
be  deemed  a  party  wall  for    such  part    of    its 
length  as  is  so  used  " ;  that  means  (though  not  so 
expressed)  height  as  well  as  length,  so  that  only 
so  much  of  the  height  as  well  as  only  so  much 
of  the  length  of  wall  which  had  been  used  as  a 
party  wall  is  to  be  deemed  a  party  wall  within  the 
section  (i). 

The  reference  in  s.  r,.  Intestates'  Estates  Act, 
1890,  to  the  "  testamentary  "  expenses  of  an  intes- 
tate,  being  obviously  a  slip  in  drafting,  has  been  rend 
as  referring  to  the  expenses  of  obtaining  lecttrs  of 
administration  and  of  admii  'stiation  generally (,). 

(«)  Lade  V.  Barnard.  1  M.  ,t  W.  101,  115;  Va.  United  Allali 
Lo.  V.  bimpmn,  per  Lord  Coleridge  C.J.,  [1894]  2  Q.  B.  121 
(6)  London,  ic.  Dairy  Co.  v.  Morleyd:  Lancele;,,  80  L..T.  K.  B. 

__W  ui  ,t  .-54  Vict.  c.  29,  s.  n ;  W,  T,ng,j\  t:>late,  [1892]  1  Cli. 
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In  statutes  governed  by  the  principle  of  strict  cou- 
struction,  such  emendations  have  been  refused  (u). 

Clerical  errors  may  be  read  as  amended ;  as 
where,  for  instance,  on  Act  refers  to  another  by 
title  and  date,  and  mistakes  the  latter  {!>). 

It  has  been  asserted  that  no  modification  of  the 
language  of  a  statute  is  ever  allowable  in  construc- 
tion except  to  avoid  an  absurdity  which  appears  to 
be  80,  not  to  the  mind  of  the  expositor  merely,  but 
to  that  of  the  Legislature  ;  that  is,  when  it  takes 
the  form  of  a  repugnanfay  (c).  In  this  case,  the 
Legislature  shows  in  one  passage  that  it  did  not 
mean  what  its  words  signify  in  another;  and  a 
modification  is  therefore  called  for,  and  sanctioned 
beforehand,  as  it  were,  by  the  author.  But  the 
authorities  do  nof-.  appear  to  support  this  restricted 
view.  They  would  seem  rather  to  establish  that 
the  judicial  interpreter  may  deal  with  careless  and 
inaccurate  words  and  phrases  in  the  same  spirit  as 
a  critic  deals  with  an  obscure  or  corrupt  text, 
when   satisfied,   on   solid    grounds  (rf),    from   the 

(a)  r.  Underhill  v.  Lougridge,  &e.,  inf.  p.  443. 

{h)  2  Inst.  290;  Ami,.,  Skinn.  110;  B.  v.  Wilcofi,  14  L.  .1. 
M.  C.  104  ;  Be  Boothmyd,  15  L.  J.  M.  0.  57. 

((■)  Per  Willes  J.,  Molteram  v.  E.  C.  K.  Co.,  7  C.  B.  N.  S.  r,n ; 
in  Bell  Cox  v.  Hakes,  15  App.  Cas.  542,  Lord  Field,  accepting 
Willes  J.'s  dictum,  adds  "  absurdity  " ;  Abel  v.  Lee,  L.  E.  0  C.  1'. 
365  ;  Chruloi,herm«  v.  Ulmgn,  15  C.  B.  N.  8.  809 ;  fer  Brott  J., 
lioim  V.  Howard,  h.  R.  9  C.  V.  305. 

{,!)  dj,.  Ilreeu  v.  Wmxl,  sup.  p.  2'J,  i"«l  "ises  cited,  pp.  2-t-^<J. 
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context  or  history  of  the  euactment,  or  fro... 
the  injust.co,  inoonvenieuoe,  or  absurdity  of  the 
oonseqneuces  to  which  it  would  lead,  that  the 
language  thus  treated  does  not  really  express  the 
intention,  and  that  his  amend.ncnt  probably  does. 

SECTION   11.— EQUITABLE   COSSTBUCTION. 

The  practice  of  modifying  the  language,  and 
controlhng  the  operation  of  e„actme..ts,  however 
was  formerly  carried  to  still  greater  lengths.     It 
used   to   be  laid   down  that   a  remediaf  statute 
should  receive  au  equitable  construction  ;  so  that 
cases  out  of  its  letter  should,  if  within  the  general 
object  or  mischief  of  the  Act.  be  brought  within 
the  remedy  which  it  provided  („).     The  extremely 
wide  construction  given  to  the  expression  "  charit- 
able     use  or  trust  in  the  48  Eliz.  c.  4,  is  a  re- 
markable example  of  this  construction;  the  Court 
ot  Chancery  including  in  that  phrase  a  number  of 
subjects  which  undoubtedly  no  one   outside   the 
l^ourt  of  chancery   would  have  supposed  to   be 
comprehended  within  it  (4). 
It  is  to  be  observed,  indeed,  that  the  expression 
equitable  "  is  often  used  i„  the  older  authorities 

li»-UJ  A.  C.  542.     r.  lie  Fovemix,  [1890]  -2  Ch.  501. 


412 


INTERPRETATION   OF   STATDTES. 


in  a  different  sense.  Lord  Mansfield  said  that 
equity  was  Bynonymous  with  the  intention  of  the 
Legislature  (a) ;  and  in  this  sense  an  equitable 
construction  is  free  from  objection.  Thus  the 
"  equitable "  construction,  which  included  usen 
within  the  Statute  De  Donis,  though  that  enact- 
ment spoke  only  of  "  lands  and  tenements,"  and 
may  have  originally  contemplated  only  common 
law  estates  (h),  and  which  applied  2  Hen.  V.  c.  H 
(requiring  that  a  juror  should  have  "  lands  "  worth 
40  shillings),  to  the  ci'stu'i  que  use,  and  not  to  the 
feoffee,  when  the  legal  estate  was  in  the  latter  (c), 
would  seem  to  fall  within  the  now  recognised 
ordinary  rules  of  construction.  The  4  Edw.  IIL 
c.  7,  which  gave  executors  an  action  against  tres- 
passers for  a  wrong  done  to  their  testator,  was  said 
to  have  given  them  also  an  action  on  the  case,  by 
"  the  equity  "  of  the  statute  {d)  ;  but  the  decision 
was  strictly  on  the  letter  of  the  Act.  It  turned 
on  the  construction  of  the  word  "  trespass," 
which  was  held  to  mean  a  wrong  done  generally, 
and  of  "trespassers,"  which  was  held  to  mean 
wrongdoers  (e).     The  decision  that  the  Statute  of 

(o)  B.  V.  Williamt,  1  W.  Bl.  93. 

(6)  Corhees  Case,  1  Eep.  88. 

(c)  Co.  Litt.  272b. 

(d)  Bustell  V.  Prat,  1  Leon.  193. 

(e)  Per  Lord  EUenborough,  W:isoii  v.  Kmhley,  7  East,  K!:l. 
It  was  held  to  extend  to  all  torts  except  those  relating  to  tlio 
testator's  freehold,  or  where  the  injury  was  ot  a  purely  persuiial 
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Gloucester,  c.  5  (which  gives  the  action  of  waste 
against  lessees  for  life,  or  "  for  years,"  to  recover 
the  wasted  place  and  treble  damages),  reached  "  by 
equity     a  tenant  for  one  year  and  even  for  half  a 
year,  was  apparently  of  a  similar  character  («) 
So,  when  It  is  said  that  it  is  on  "  the  equity,"  or 
equitable  construction  "  of  the  statute  2  W  &-  M 
c.  5  (which  empowers  a  landlord  to  sell  for  the  best 
price  the  goods  which  he  has  distrained  for  arrears 
of  rent,  if  the  tenant  does  not  replevy  in  five  days) 
that  an  action  lies  against  the  landlord  who  sells 
before  the  expiration  of  five  days,  though  after  im- 
pounding (4).  or  after  a  tender  of  the  rent  and 
expenses  within  that  time  (.),  or  for  less  than  the 
best  price  (d),  no  more  seems  to  have  been  intended 
than  that  a  cause  of  action  was  given  by  implica- 
tion (.)  against  the  landlord  who  thus  abused  the 
power  of  sale  thereby  conferred  on  him. 
Byles  J.,  in  his  terse  way,  summed  up  the  view 

nature.    rWima,„s  v.  Cary.  i  Mod.  403. 12  Mod.  71 ;  Berwick  v 
^ndre»«,  2  Lord  Ravm  V!\  ■  Ti,.„j  i  r  ^erwicn  v. 

L  H    10  C  P  im     T         '  ^""'''"'"'  ''■  ■^«"«-  &  York  Ry.  Co., 

599.     Va.per  Br^wall  L.J.,  T„yero.s  v.  gJ„,  4  C.  PV40 

{«)  Co.  Litt.  53a;  2  Inst.  302 

(6)  Wallace  ..King,  1  H.  Bl.  13.  Va.  P:„  ,  .S7„„  4  B.  ..  Aid 
.i08;  Ifarpcrv.  ra««.«,  GC.  AP.  166. 

(«)  Johmon  V.  Vpliam,  28  L.  J.  Q.  B.  252  V  I)  ^-  r  o 
Burr.  785 ;  J?,  v.  To,.„g.r.  5  T.  E.  449  "'  ^ 

(d)  Com  Dig.  Distress  p.),  8;  Parwell  on  Powers,  ch   17 

('■)  T'.  Cliapter  XII,  Sec.  II. 
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he  held  hy  saying  that  "  '  within  the  Equity '  means 
the  same  thing  as  '  within  the  mischief '  of  a 
statute  "  (a). 

But  the  expression  has  heen  more  generally 
used  in  other  senses.  In  the  construction  of  old 
statutes,  it  has  heen  understood  as  extending  to 
general  cases  the  application  of  an  enactment 
which,  literally,  was  limited  to  a  special  case. 
Thus,  the  Statute  of  Westminster  1  (3  Edw.  I. 
c.  4),  which  enacted  that  a  vessel  should  not  be 
adjudged  a  wreck,  if  a  man,  a  dog,  or  a  cat  escaped 
from  it,  was  regarded  as  exempting  a  vessel  from 
such  adjudication,  by  an  equitable  construction, 
if  any  other  animal  escaped,  those  named  beiug 
put  only  for  example  (/<).  The  46th  chapter  of  the 
same  statute,  which  directed  the  judges  of  the 
King's  Bench  to  hear  their  causes  in  due  order, 
was  extended,  on  the  same  principle,  to  the  judges 
of  the  other  Courts  (c) ;  and  the  Statute  of  West- 
minster 2,  c.  31,  which  gave  the  bill  of  exceptions 
to  the  ruling  of  the  judges  of  the  Common  Pleas, 
was  similarly  held  applicable,  not  only  to  the 
other  judges  of  the  Superior  Courts,  but  to  those 
of  the  County  Courts,  the  Hundred,  and  the  Courts 
Baron;  their  judges  being  still  more  likely  to  err  (</). 

(o)  Shiltleworlh  V.  Le  Fleming,  19  C.  H.  N.  S.  703. 

{b)  2  Inst.  167 ;  5  Bep.  107. 

(c)  2  Inst.  256. 

(i>)  2  Inst.  426 ;  Strother  v.  Bnlchiiuon,  4  Bing.  N.  C.  83. 
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Ihe  o  Hen.  IV.  c.  10,  which  forbade  juatices  of 
the  peace  to  commit  to  any  other  than  the  common 
jail,  was  held  to  be  equally  imperative  on  all  other 
judicial  functionaries  (a).  The  Statute  of  1  Eich.  II. 
c.  1'2,  whicli  forbade  the  Warden  of  the  Fleet  to 
sufiTer  his  prisoners  for  judgment  debts  to  go  at 
large,  until  they  had  satisfied  their  debts,  was  held 
to  include  all  jailers  {/>).  The  Statute  of  Gloucester 
((.  Edw.  I.),  c.  11,  in  speaking  of  London,  was 
considered  as  intending  to  include  all  cities  and 
boroughs  equally;  the  capital  having  been  named 
alone  for  excellency (,).  The  statute,  or  writ  De 
C»::umr''ct,-  AjatU  (13  Ed.  I),  which  directs  the 
judges  not  to  interfere  with  the  Bishop  of  Norwich 
or  his  clergy  in  spiritual  suits,  was  construed  as 
protecting  all  other  prelates  and  ecclesiastics, 
the  Bishop  of  Norwich  being  put  but  for  an 
example  (</). 

This  kind  of  construction,  which  would  not  be 
tolerated  now  (.),  was  said  to  have  been  given 
to  ancient  statutes  in  consequence  of  the  concise- 
ness with  which  they  were  drawn  (/);  though  the 
specific  expressions  used  can  hardly  be  considered 

(o)  2  Inst.  43. 
(h)  Plait  V.  Loch,  Plowd.  3.5. 
(c)  2  Inst.  322. 
(<1)  Id.  487. 

(«)  Per  Pollock  C.B.,  UiUer  v.  Salomom,  21  L.  J  Ex  137 
(/)  2  Inst.  401;  10  Bep.  30b;  pe.  Lord  Brougham,  G»^„„. 
V.  liumeV,  6  Bing.  N.  C.  561. 
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more  concise  than  the  more  abstract  terms  for 
which  they  were,  possibly,  substituted.  It  has 
been  explained,  also,  on  the  ground  that  language 
was  used  with  no  great  precision  in  early  times, 
and  that  Acts  were  framed  in  harmony  with  the 
lax  method  of  interpretation  contemporaneously 
prevalent  («).  It  has  also  been  accounted  for  by 
the  fact  that  in  those  times  the  dividing  line 
between  the  legislative  and  judicial  functions  was 
feebly  drawu,  and  the  importance  of  the  separation 
imperfectly  understood  (A).  The  ancient  practice 
of  having  the  statutes  drawn  by  the  judges  from 
the  petitions  of  the  Commons  and  the  answers  of 
the  King  (c)  may  also  account  for  the  latitude  of 
their  interpretation.  The  judges  would  be  disposed 
to  construe  the  language  with  freedom,  knowing, 
like  Chief  Justice  Hengham  and  Lord  Nottingham, 
what  they  meant  when  framing  them  (d). 

But  an  equitable  construction  has  been  applied 
also  to  more  modern  statutes,  and  in  a  sense 
departing  still  more  widely  from  the  language. 
Thus,  although  s.  3,  21  Jac.  c.  16,  enacted  that 
certain  actions  should  be  brought  within  six  years 
after  the  cause  of  action  accrued,  "  and  not  after," 


(o)  Per  Lord  Ellenborough,  Wilion  v.  KiiuHei/,  7  East,  134. 

(b)  Sedg.  Interp.  Stat.  311.    V.  fur  Lord  Selborne,  Bradlavijh 
Clarice,  8  App.  Caa.  363. 

(c)  Co.  Litt.  272a ;  sup.  65. 

(d)  Sup.  p.  42. 
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it  was  nevertheless  held,  notwithstanding  these 
negative  terms,  that  where  an  action  was  brought 
within  six  years,  but  abated  by  the  death  of  either 
party,  a  reasonable  time— that  is,  a  year,  com- 
puted, not  from  the  death,  but  from  the  grant  of 
administration— was  to  be  granted,  by  an  equitable 
construction  of  the  statute,  beyond  the  period 
given,  to  bring  a  fresh  action  by  or  against  the 
personal  representatives  of  the  deceased  (a). 

The  provision  of  the  Statute  of  Frauds,  which 
prohibits  the  enforcement  of  agreements  for  the 
purchase  of  lands,  unless  ^-'lej  be  in  writing,  was 
lield  not  to  prevent  the  Court  of  Chancery  from 
decreeing  the  specific  performance  of  such  agree- 
ments, though  not  in  writing,  where  they  had  been 
partly  perfrmed  by  the  party  seeking  to  enforce 
the  contract.  On  all  questions  on  that  statute,  it 
was  said,  the  end  and  purport  for  which  it  was 
made— namely,  to  prevent  frauds  and  perjuries- 
was  to  be  considered ;  and  any  agreement  in  which 
there  was  no  danger  of  either,  was  considered  as 
out  p'  the  statute  (h).  The  statute  was  not  made 
to  protect  or  be  the  means  of  fraud  (c) ;  and  as  it 

(o)  Bodiden  v.  Harridge,  2  Wms.  Saund.  64a;  Curlewin  v. 
Moniruiton,  26  L.  J.  Q.  B.  181 ;  Swindell  v.  Bulkeleij,  56  L.  J. 
Q.  B.  613.  Va.  Piggott  v.  Eml,,  4  A.  &  E.  912 ;  Alhnson  v. 
Bradford  Bldg.  Soc,  25  Q.  B.  D.  377;  Be  Tldd,  [1893]  3  Ch. 
154. 

(b)  Per  Lord  Hardwieke,  A.-O.  v.  Day,  1  Ves.  senr.  221. 

(c)  Per  Lord  Mansfield,  Carter  v.  Boehm,  3  BuiT  191S  ■  per 
I.S.  27 
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would  be  a  fraud  on  one  of  the  parties  if  a  partly- 
performed  contract  were  not  completely  performed, 
the  Court  of  Chancery  compelled  its  performance 
in  contradiction  to  the  positive  enactment  of  the 
statute  (a).  This  doctrine,  however,  which  was 
said  by  Eyre,  C.B.,  to  have  raised  the  very  mischief 
which  the  statute  intended  to  prevent  (b),  and 
which  would  probably  have  found  no  more  favour 
at  a  later  period  in  Equity  (c),  was  never  recognised 
by  the  Courts  of  Common  Law  (</). 

Similar  considerations  affected  the  construction 

Turner  L.J.,  Lincoln  v.  Wr.M,  4  Do  G.  &  J.  16 ;  Eaigli  v.  Kaye, 
L.  B.  7  Ch.  469  ;  Williana  v.  Evant,  L.  E.  19  Eq.  647  ;  Ungleii 
V.  Ungley,  5  Ch.D.  887  ;  Be  Duke  of  Marlborougl,  [1894]  2  Cli. 
133.  St).,  per  Lord  Selborne  L.C.,  Madditon  v.  Alderson,  8  App. 
Cas.  474. 

(o)  Per  Lord  Eedesdale,  Bond  v.  Hoplina,  1  Soh.  &  Lef.  433. 
Ta.  A.-G.  V.  Day,  1  Yes.  senr.  221 ;  letter  v.  Foxcroft,  CoUeo, 
108,  and  1  White  &  Tudor's  Bq.  Ca.  881,  where  the  later 
authorities  are  ooUectei- ;  2  Story  Eq.  Jur.  s.  752  et  seq. ; 
WeUter  v.  Wehtler,  27  L.  .1.  Ch.  115 ;  WiUon  v.  West  Harllepriol 
Co.,  34  L.  J.  Ch.  241 ;  Nunn  v.  Fabian,  L.  E.  1  Ch.  35.  V. 
per  Grant  M.E.,  Frame  v.  Damon,  14  Ves.  387,  appUed  in 
Dickinson  V.  Barrow,  73  L.  J.  Ch.  701,  and  in  lehlc.  Catmi  v.  Caloii, 
35  L.  J.  Ch.  292,  and  McManm  v.  Cooke,  56  L.  J.  Ch.  662,  were 
commented  on  ;  Maddison  v.  Alderson,  8  App.  Cas.  467 ;  Ilumphreyi 
V.  Green,  10  Q.  B.  D.  148  ;  Srilain  v.  Bossiler,  11  Q.  B.  D.  1^3  ; 
McMantts  v.  Cooh',  sup. 

(6)  O'EeiVy  v.  Thompson,  2  Cox  Eq.  Ca.  273. 

(c)  V.  ox.  gr.  Hughes  v.  Morris,  21  L.  J.  Ch.  761. 

(d)  Boydell  v.  Drummond,  11  East,  142,  159  ;  Cocking  v.  Ward, 
15  L.  J.  C.  P.  245. 
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which  was  put  upon  the  Middlesex  Eegistry  Act 
1708  (7  Anne,  o.  20),  which,  after  reciting  that 
frands  were  committed  by  means  of  secret  con- 
veyances, enacted  that  deeds  and  wills  affecting 
lands,  either  at  law  or  in  equity,  should  be  adjudged 
fraudulent  and  void  against  subsequent  purchasers, 
unless  a  memorial  of  them  were  registered.  It  was 
nevertheless  held  that  such  instruments,  though 
unregistered,  were  valid  against  subsequent  pur- 
chasers who  had  notice  of  them  (a).  It  has  been 
doubted  whether  the  efficacy  of  the  Act  was  not 
materially  impaired  by  such  a  departure  from  its 
letter  (i). 

On  similar  grounds,  it  would  »eem,  although 
the  various  Acts  of  Parliament  which  created 
stocks  since  the  beginning  of  the  reign  of  George  I 
provided  that  no  method  of  assigning  or  trans- 
ferring the  stock,  except  that  provided  by  the  Act 
should  be  valid  or  available  in  law,  and  directed 
that  the  owner  of  stock  might  devise  it  by  will 
attested  by  two  witnesses,  it  was  established  by 
repeated  decisions  (before  the  Wills  Act,  1837) 
that,  notwithstanding  such  express  terms.'  stock 
might  be  disposed  of  by  an  unattested  WiU  •  it 
being  held  that,  if  not  valid  as  a  devise,  the  WUl 

(a)Le  Neve  V.  Le  Ne.e,  Amb.  436;  DavU  v.  Siralh,«ore,  16 
Ves.  419;  WiUk  v.  Br<mn,  10  Sim.  127. 

(h)  Per  Sir  W.  Grant,  Wyati  v.  Barwell,  19  Ves.  439  •  Ta  Doe 
V.  AUsoii,  5  B.  &  Aid.  142. 
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ueverthelesB  bound  the  executor  as  a  direction  for 
the  disposition  of  the  stock  (a). 

This  principle  of  Equitable  Construction  has, 
however,  fallen  into  discredit,  though  sometimes 
sought  to  be  revived  under  the  new  name  of 
Legislation  by  Construction  (h).  It  was  con- 
demned, indeed,  by  Lord  Bacon,  who  declared 
that  non  est  mterjnvtatio,  sed  divinatio,  quse  recedit  a 
Uterd(c);  Lord  Tenterden  lamented  it(d),  and 
pronounced  it  dangerous (.) ;  and  it  may  now  be 
considered  as  altogether '  discarded  as  regards  the 
construction  of  most  modern  statutes  (/).  Statutes 
are  now  to  be  considered  as  framed  with  a  view 
to  equitable  as  well  as  legal  doctrines  (</).  For 
instance,  the  fact  that  an  execution  creditor  had 
notice,  when  his  debt  was  contracted,  that  his 
debtor  had  given  a  bill  of  sale  to  another  person 
which  was  not  registered,  was  held  not  to  prevent 
the  execution  creditor  from  avaiUng  himself  of  the 
ncn-registration  (h). 

(a)  Bipley  T.  Waieru>orih,  7  Ves.  440;   FranUin  v.  Banl  of 
England,  32  E.  E.  611. 

(i)  Per  Williams  J.,  Be  Engluh,  ScollUh  d  Australian  Banlc,  62 

L.  J.  Ch.  828. 

(c)  Adv.  of  Learning. 

(d)  B.  V.  Turvey,  2  B.  &  Aid.  520. 

(e)  Brandling  v.  Barrington,  6  B.  &  0.  475. 

(/)  r  per  Jeasel  M.K.,  Exj,.  Walton,  17  Ch.  D.  750. 
(^)  Per  James  L  J.  and  MelUsh  L.J.,  2  Ch.  D.  296,  297. 
(h)  Edaards  v.  Edwards,  2  Ch.  D.  291. 
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Where,  indeed,  a  modem  statute  is  strictly  (a) 
in  pari  mnterid  with  one  which  has  already  received 
an  equitable  construotion,  that  construction  is 
extended  to  it  on  the  general  principle  that  they 
form  together  one  body  of  law,  and  are  to  be  con- 
strued together  (A).  Thus,  s.  3,  3  &  1  Will.  IV. 
c.  42,  which  limits  the  time  for  bringing  actions 
on  bonds  and  other  specialties  to  20  years,  in 
language  identical  with  that  used  in  s.  3,  21  Jac. 
c.  10,  respecting  simple  contract  debts,  received 
the  same  equitable  construction  as  had  been  given 
to  the  last-named  Act ;  and  the  administrator  of 
the  obligor  of  a  bond  which  had  been  put  in  suit 
in  1831,  in  which  year  the  action  abated  by  the 
death  of  the  obligor,  was  held  to  be  liable  to 
be  sued  in  1858,  within  a  year  from  the  grant  of 
letters  of  administration  (c). 

It  may  not  be  out  of  place  to  mention  here  that 
the  expression  "  the  Equity  of  a  Statute  "  is  some- 
times used  as  meaning  the  principle  or  ground 
of  a  rule  adopted  from  analogy  to  a  statute.  For 
instance,  (5  Rich.  II.,  which  provided  that  a  writ 
should  abate,  if  the  declaration  showed  that  the 
contract  sued  upon  was  made  in  a  dilferent  county 
fiom  that  mentioned  in  the  writ,  is  said  to  have 

(a)  Cp.  Adam  v.  lahahilanlt  «/  Srttlol,  2  A.  &  E.  389. 

(I>)  Sup.  47  et  seq. 

(c)  Stnrf,is  V.  Dafcll,  29  L.  J.  Ex.  472. 
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led  (by  the  equity  of  that  statute,  or  the  analogy 
which  it  furnished)  to  the  introduction  by  the 
judges,  in  the  reign  of  James  I.,  of  the  practice  of 
changing  the  venue  on  motion,  where  there  was 
no  variance  between  the  writ  and  declaration  as 
to  the  place  where  the  cause  of  action  arose  (a). 

It  was  formerly  asserted  that  a  statute  contrary 
to  natural  equity  or  reason  (such  as  one  which 
made  a  man  a  judge  in  his  own  case),  or  contrary 
to  Magna  Charta,  was  void ;  for,  it  was  said,  jura 
iiaturte  sunt  Immuiabilia  ;  they  are  lnyen  legum  ;  and 
an  Act  of  Parliament  can  do  no  wrong  (6).  But 
such  dicta  cannot  be  supported.  They  stand  as  a 
beacon  to  be  avoided,  rather  than  as  an  authority 
to  be  followed  (c). 

The  law  on  this  subject  cannot  be  better  laid 
down  than  in 'the  following  words  of  a  great 
American  authority:  "It  is  a  principle  in  the 
English  law  that  an  Act  of  Parliament,  delivered 
in  clear  and  intelligible  terms,  cannot  be  ques- 

(a)  Knight  v.  Farnabj,  2  Salk.  670;  Craft  v.  Boiie,  1  Saund. 
247  ;  Tidd.  Pr.  o.  24. 

(h)  Bonhim't  Cote,  8  Kep.  118a ;  City  of  Londun  v.  Wood,  12 
Mod.  687 ;  Dai/  v.  Satiadge,  Hob.  87 ;  Mercers'  Co.  v.  Booker,  1 
Stra.  639  ;  3  Inst.  111.  So  enacted  as  to  Magna  Charta  by  42 
Ed.  III.  c.  1,  Co.  Litt.  81a.  As  to  taking  away  the  Royal  power, 
r.jjer  Finch  C.J.,  B.  v.  Hampden  (Ship  Money),  3  State  Trials, 
1235. 

(.:)  V.ye,-  Willes  -J.,  /,««  v.  B«.Je  B.  Co.,  L.  K.  6  C.  P.  .582. 
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tioned,  or  its  authority  controlled,  in  any  court  of 
justice.  'It  is,'  says  Sir  W.  Blaokstone,  'the 
exercise  of  the  highest  authority  that  the  kir(;dom 
acknowledges  upon  earth.'  When  it  is  said  in  the 
books  that  a  statute  contrary  to  natural  equity 
and  reason,  or  repugnant,  or  impossible  to  be  per- 
formed,  is  void,  the  cases  are  understood  to  mean 
that  the  Courts  are  to  give  the  statute  a  reason- 
able construction.  They  will  not  readily  presume, 
out  of  respect  and  duty  to  the  lawgiver,  that  any 
very  unjust  or  absurd  consequence  was  within  the 
contemplation  of  the  law.  But  if  it  should  happen 
to  be  too  palpable  in  its  direction  to  admit  of  but 
one  construction,  there  is  no  doubt,  in  the  English 
law,  as  to  the  binding  efficacy  of  the  statute.  The 
will  of  the  Legislature  is  the  supreme  law  of  the 
land,  and  demands  perfect  obedience. 

"  But  while  we  admit  this  conclusion  of  the 
English  law,  we  cannot  but  admire  the  intrepidity 
and  powerful  sense  of  justice  which  led  Lord  Coke, 
when  Chief  Justice  of  the  King's  Bench,  to  declare, 
as  he  'lid  in  Doctor  Boti/mm's  Casi',  that  the  Com- 
mon Law  doth  control  Acts  of  Parliament,  and 
adjudges  them  void  when  against  common  right 
and  reason.  The  same  sense  of  justice  and 
freedom  of  opinion  led  Lord  Chief  Justice  Hobart, 
in  Dai/  v.  i  dvadge,  to  insist  tliat  an  Act  of  Parlia- 
ment made  against  natural  equity,  as  to  make  a 
man  judge  in  his  own  case,  was  void;  and  induced 
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Lord  Cbief  Justice  Holt  to  say  in  the  case  of  the 
Cilii  of  Lomlun  V.  Wotxl,  that  the  observation  of 
Lord  Coke  was  not  extravagant,  but  was  a  very 
reasonable  and  true  saying.  Perhaps  what  Lord 
Coke  said  in  his  reports  on  this  point  may  have 
been  one  of  the  many  things  that  King  James 
alluded  to,  when  he  said  that  in  Coke's  reports 
there  were  many  dangerous  conceits  of  his  own 
uttered  for  law,  to  the  prejudice  of  the  Crown, 
Parliament,  and  subjects  "  (a). 

(o)  1  Kent,  Comin.  447. 
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CHAPTER   X. 

SECTION    I.—CONSTItUCTION   OP    I'BNAL    LAWS. 

The  rule  wliich  requires  that  penal  aud  some 
other  statutes  sJiall  be  construed  strictly  was  wore 
rigorously   applied    in    former   times,    whou    the 
V  mber    of  capital  offences  was   very  large  («)  ■ 
when  it  was  still  punishable  with   death  to  cut 
down  a  cherry-tree  in  an  orchard,  or  to  be  seen 
for  a  month  in  the  company  of  gipsies  (A),  or  for  a 
soldier  or  sailor  to  beg  and  wander  without  a  pass 
Invoked  in  the  nmjority  of  cases  !n  favor,.,,  mtm 
It  has  lost  much  of  its  force  and  importance  in 
recent  times,  and  it  is  now  recognised  that  the 
paramount  duty  of  the  judicial  interpreter  is  to 

Stl«  7"."°"'  ";  "'"  ^^'""''™'  "">  ■"■"•»'  i-  the 
but.  te  Book  .8  B,u(l  not  to  have  excocled  50.  During  tho 
re.g.  of  George  II.,  63  new  ones  w.re  added.  In  1770  1 
number  was  esU-nated  in  Parliament  at  154  (Cavendioh  Debate, 
12),  but  by  Blackstone  (Comm.  iv.  18)  at  160 ;  and  Eomilly 
.    a  panaphlet  vh:ch  he  wrote  in  1786  (Observations  on  a  late 

London)  observed  that  in  the  sixteen  years  since  tho  appea  - 

eased  "Lr^r    ^°™"-"'"-  ''   '->  considerabrin- 
creased.       Lecky,  History  of  England,  vi  246 

C')  i  Bl.  Comm.  4. 
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put  upon  the  language  of  the  Legislature,  honestly 
and  faithfully,  its  plain  and  rational  meaning,  and 
to  promote  its  object.  "  I  cannot  concur  in  the 
contention  that  because  these  Acts  (against 
adulteration)  impose  penalties,  therefore  their 
construction  should,  necessarily,  be  strict.  I  think 
that  neither  greater  nor  less  strictness  should  be 
applied  to  those  than  to  other  statutes  "  (a). 

It  was  founded,  however,  on  the  tenderness  of 
the  law  for  the  rights  of  individuals,  and  on  the 
sound  principle   that   it  is  for  the  Legislature, 
not  the  Court,  to  define  a  crime  and  ordain  is 
punishment  (h).     It  is  unquestionably  a  reasonable 
expectation  that,  when  the  former  intends  the 
infliction  of    suffering,   or  an  encroachment    on 
natural  liberty  or  rights,  or  the  grant  ot  excep- 
tional exemptions,  powers,  and  privileges,  it  will 
not  leave  its  intention  to  be  gathered  by  mere 
doubtful  inference,  or  convey  it  in  "  cloudy  and 
dark  words"  only  (c),  but  will  manifest  it  with 
reasonable  clearness.     The  rule  of  strict  construc- 
tion does  not,  indeed,  require   or  sanction  that 
suspicious  scrutiny  of  the  words,  or  those  hostile 
conclusions  from  their  ambiguity  or  from  what  is 
left  unexpressed,  which  characterise  the  judicial 
interpretation  of  affidavits  in  support  of  ex  part,' 

(a)  Per  Day  .T.,  Neu,lni  v.  Sin,,,  03  L.  J.  M.  C.  229. 
(/,)  IT.  S.  V.  Willberger,  5  Wheat.  95. 
(<•)  4  Inst.  332. 
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applications  (a),  or    of   magistrates'  convictions, 
where  the  ambiguity  goes  to  the  jurisdiction  (i). 
Nor  does  it  allow  the  imposition  of  a  restricted 
meaning  on  the  words,  wherever  any  doubt  can 
be  suggested,  for  the  purpose  of  withdrawing  from 
the   operation  of  the  statute  a  case  which  falls 
both  within  its  scope  and  the   fair  sense  of  its 
language.      This    would    be    to    defeat,    not    to 
promote,   the  object  of   the  Legislature  (c) ;    to 
misread  the  statute  and  misunderstand  its  pur- 
pose (rf).    A  Court  is  not  at  liberty  to  put  limita- 
tions on  general  words  which  are  not  called  for 
by  the  sense,  or  the  objects,  or  the  mischiefs  of 
the  enactment  (.);  and  no  construction  is  admis- 
sible which  would  sanction  a  fra  ,  lulent  evasion 
of  an  Act  (/).     But  the  rule  of  strict  construction 
requires  that  the  language  shall  be  so  construed 
that  no  cases  shall  be  held  to  fall  within  it  which 

(o)  V.  ex.  gr.  Perk,  v.  Severn,  7  East,  194 ;  Frieie  v.  Poole,  9 
B.  &  C.  543. 

(b)  r.  s:  V.  Davis,  39  E.  E.  563  ;  B.  v.  Jones,  12  A.  &  E  684  • 
l>er  Coleridge  J.,  «.  v.  Tcke,  8  A.  &  E.  227 ;  per  Cm.,  LMmy  y 
Li'gh.  17  L  J.  M.  C.  60;  S.  v.  SlamfortI,,  17  L.  J.  M.  C.  2.5  ■ 
Fletcher  v.  Calihrop,  14  L.  J.  M.  C.  49. 

(<■)  Bac.  Ab.  Stat.  (I.)  9  ;  JJ.  v.  Horlnell,  1  T.  E.  101. 

i'l)  Per  Martin  B.,  NichoUon  v.  FieUs,  31  L.  J.  Ex.  236,  and 
Bramwell  B.,  Foley  v.  Fletcher,  3  H,  k  N.  781. 

(e)  U.  S.  V.  Coomlis,  12  Peters,  80. 

(/)  Com.  Dig.  Pari.  (E.)  28;  Bac.  Ab.  St.at.  (I.)9  ;  Brllton  v 
Wm;l,  2  Eol.  127.    Per  Cur.,  U.  S.  v.  WiUberacr,  5  Wheat.  95; 
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do  not  fall  both  within  the  reasonable  meaning  of 
its  terms  and  within  the  spirit  and  scope  of  the 
enactment  (a).  Where  an  enactment  may  entail 
penal  consequences,  no  violence  must  be  done  to 
its  language  in  order  to  bring  people  within  it,  but 
rather  care  must  be  taken  that  no  one  is  brought 
within  it  who  is  not  within  its  e  i^ress  language  (6). 
To  determine  that  a  case  is  within  the  intention  of 
a  statute,  its  language  must  authorise  the  Court 
to  say  so ;  but  it  is  not  admissible  to  carry  the 
principle  that  a  case  which  is  within  the  mischief 
of  a  statute  is  within  its  provisions,  so  far  as 
to  punish  a  crime  not  specified  in  the  statute, 
because  it  is  of  equal  atrocity  or  of  a  kindred 
character  with  those  which  are  enumerated  (c). 
If  the  Legislature  has  not  used  words  suflaciently 
comprehensive  to  include  within  its  prohibition 
aU  the  cases  which  fall  within  the  mischief  in- 

U.  S.  V.  Gooding,  12  Wheat.  460;  American  Fur  Co.  v.  U.  S.,  2 
Peters,  367  ;  U.  S.  v.  Coomlt,  12  Peters,  80  ;  U.  S.  v.  Hartaell,  6 
Wallace,  395.     V.  sup.  Chap.  IV. 

(0)  Per  Best  C.J.,  Fletcher  v.  Sondes,  3  Bing.  580;  Braey'n 
Case,  1  Salk.  348 ;  R.  v.  Harteij,  1  Wils.  164  ;  Dams  v.  Painter, 
I'reem.  K.  B.  175  ;  Scott  v.  Facquet,  36  L.  J.  P.  C.  65 ;  Ellis  v. 
H'Cormiclc,  L.  E.  4  Q.  B.  271 ;  The  Gauntlet.  L.  R.  4  P.  0.  I'Jl, 
per  James  L.J. ;  per  Lord  Alverstone  C.J.,  S.  v.  South  Shield, 
Licensing  Justices,  80  L.  J.  K.  B.  810. 

(1)  Per  Wright  J.,  London  C.  C.  v.  Aylesbury  Co.,  [1898]  1 
Q.  B.  106. 

(.;)  U.  S.  V.  Willberger,  5  Wheat.  96. 
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tended  to  be  prevented,  it  is  not  competent  to 
a  Court  to  extend  thom(«).  It  is  immaterial,  for 
this  purpose,  whether  the  proceeding  prescribed 
for  the  enforcement  of  the  penal  law  be  criminal 
or  civil  (I)). 

The  degree   of  strictness   applied   to  the  con- 
struction of  a  penal   statute   depended  in  great 
measure  OQ    le  severity  of  the  statute.     When  it 
merely  imposed  a  pecuniary  penalty,  it  was  con- 
strued   less   strictly  than    where    the  rule    was 
mvoked  mfavorem  vitas.     Formerly,  an  indictment 
for  the  capital  felony  of  assaulting  a  person  at  a 
certain  time  and  place,  and  feloniously  cutting  or 
feloniously  robbing  him,  was  fatally  bad,  because 
It  did  not  allege  that  the  cutting  or  the  robbin-r 
was  done   "then  and  there";    while  a  similar 
omission  in  an  indictment  for  the  misdemeanour 
of  a  common  assault  was  considered  immaterial  (c). 
Lord  Hale  mentions  that  a  statute  of  Edward  VI., 
which  made  the  stealing  of  horses,  in  the  plural,' 
a  capital  oflfence,  gave  rise  to  a  doubt,  which  it 
was  thought  necessary  to  remove  by  enactment 
in  the  following  session  of  Parliament,  whether 

(a)  Per  Lord  TenterdeD,  Prorlnr  v.  Manwanng,  3  B.  k  AM.  145 
(h)  Henderson  v.  Sherborne,  2  M.  ,t  W.  2.36 ;  Niehohon  v.  Fiehh, 

31  L.  .1,  Ex.  236;  Fletcher  v.  Hmhor'    7  Q.  B.  D.  611;  The 

Bolina,  1  Gallison,  83,  per  Story  J. 
(c)  2  Hale,  178;  S.  v.  Bawie,  Cro.  Jao.  41;  S.  v.  fra«o«   2 

Stra.  1015.     V.  B.  y.  Thomas,  44  L.  J.  M.  C.  42. 
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it  included  the  theft  of  one  horse  only ;  the  doubt 
resting  on  the  slender  foundation  that  an  earlier 
Act  spoke  of  stealing  "  any  horse,"  in  the  singular 
number  («).  Perhaps  the  same  spirit  may  be 
found  in  the  more  modern  decisions,  that  a  Court 
was  not  bound  to  know  that  a  colt  was  a  horse, 
in  an  Act  against  horse-stealing  (4) ;  or  that  a 
pig  was  a  "  hog  "  in  an  Act  against  hog-steal- 
ing (c) ;  and  that  an  enactment  which  made  it 
a  felony  to  "  stab,  cut,  or  wound,"  did  not  reach 
the  case  of  biting  off  a  nose  or  a  finger,  because 
the  injury  thus  inflicted  was  not  caused  by  an 
instrument  (</) ;  nor  that  of  breaking  a  collar-bone, 
when  the  skin  was  not  also  broken  (<•). 

A  strict  construction  requires,  at  least,  that  no 
case  shall  fall  within  a  penal  statute  which  does 
not  comprise  all  the  elements  which,  whether 
morally  material  or  not,  are  in  fact  made  to  con- 
stitute  the   offence    as   defined   by  the    statute. 

(n)  2  Hale,  365,  inf.  pp.  526, 527  ;  1  Edw.  VI-  o.  12.  Cp.  R.  v. 
Bowlandt,  8  Q.  B.  D.  530,  as  to  defrauding  "  creditors  "  when 
one  only  is  defrauded. 

(b)  B.  V.  Bemey,  Huss.  &  By.  416.  Q>.  B.  v.  Welland,  Euss.  k 
By.  494. 

(c)  U.S.  V.  McLain,  2  Brev.  443  (Tennessee). 

(d)  B.  V.  Stevens,  1  Moo.  C.  C.  409 ;  B.  v.  /form,  7  C.  .t  1'. 
446 ;  B.  V.  Jeans,  1  C.  &  K.  539.  Cp.  B.  v.  Shadbolt,  5  C.  &  P 
504 ;  B.  V.  Elmali/,  2  Lew.  126 ;  JB.  v.  Waltham,  3  Cox  C.  0.  442 ; 
B.  V.  Oaens,  1  Moo.  C.  C.  205. 

(< )  B.  V.  Wood,  4  C.  &  P.  381. 
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Thus  the  Coventry  Act  22  &  23  Car.  II.  (repealed 

L!       J"  "•,  ^'  ^^''^  """^^  '"^P""!  the  inflic- 
^OD    w,  h  malice  aforethought  "  and  by  lying  i„ 
wart,    of  a  vanety  of  disfiguring  or  disabling  bodiy 
jnjunes,  was  held  not  to  include  any  such  futrage^ 
however  mahc.ous  and  deliberate,  when  not  pre- 
ceded by  a   ying-in-wait  with  the  intent  of  com- 
mitting  ^^„).    And  it  was  much  doubted  whether 
perso.  *.ho  inflicted  such  injuries  with  intent  to 
murder  and  not  merely  to  maim  and  disfigure,  fell 
wi  hm    ■  «  Act(6).     If  a  pirate  attacks  a  vesse 
but,  mstead  of  taking  her,  extorts  from  her  master 
a  promise  to  pay  a  sum  for  her  redemption,  no 
piracy  would    be    committed,   for  there  was  no 
akmg  (0).      The  Eiot  Act,    1   Geo.   I.    Stal  2 
!:,^"'^ '"'*''««  it  felony  for  rioters  to  remaij 
assembled  for  more  than  an  hour  after  the  p  «! 
lamation  set  forth  in  the  Act  has  been  mSe 
ai  ed  of  effect  if  the  proclamation  was  not  made' 
My  and  accurately;  as  if,  for  example,  thefina 
words,  «God  save  the  King,"  were'o^itted  (^ 
A  person  cannot  be  convicted  of  perjury  if    h e 
oath  was  administered  by  one  who  haj  not  lega 
glEas,P.C.398.«.v.a,^4C..P.44.      Q,.  sup. 


(6)  So  heia^fr  Lord  King  and  Yates 
P.  C.  400 ;  dubit.  Willes  J.  and  Eyre  B. 


424. 


J.iniJ.v.  Cote,  1  East, 
Vtt.  S.  V.  Wmimm,  Id! 


(c)  MoUoy,  6:,  8.  18. 
('i)  R.  V.  Chilli,  i  C.  &  P. 


442.    r.S.v.Woolcodr.iC.&F. 


516. 
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autliority  to  administer  it,  as  in  the  case  of  an 
aflSdavit  in  the  Admiralty  sworn  before  a  Master 
in  Chancery,  though  the  Admiralty  was  in  the 
habit  of  admitting  aflSdavits  so  sworn  (a).  The 
statute  which  imposes  a  penalty  where  sacks  of 
coal  upon  being  weighed  shall  be  found  deficient 
in  weight  of  coal,  and  prescribes  that,  in  the 
weighing,  the  sacks  are  to  be  weighed  both  witii 
and  without  the  coals  therein,  is  not  complied 
with  by  putting  the  full  sacks  successively  into 
one  scale,  and  an  empty  sack  with  the  weights 
which  the  coal  in  each  should  weigh  in  the  other, 
and  so  the  penalty  is  not  recoverable  by  the  buyer 
in  such  a  case  (h). 

An  enactment  which  made  it  a  misdemeanour 
on  the  part  of  a  bankrupt  to  commit  certain  acts 
within  four  months  next  before  "  the  presentation 
of  a  bankruptcy  petition  against  him,"  did  not 
have  that  effect  where  the  petition  was  presented 
by  the  bankrupt  himself  (c).  An  Act  which  made 
it  penal  to  personate  "  any  person  entitled  to 
vote"  would  not  be  violated  by  personating  a 
dead  voter  (rf).    It  would  be  different  if  the  offence 

(a)  S.  V.  Stone,  23  L.  J.  M.  C.  14. 

(6)  1  &  2  Will.  IV.  0.  kxvi.  a.  57  ;  Meredith  v.  Holman,  16 
L.  J.  Ex.  126;  Smith  v.  Wood,  59  L.  J.  Q.  B.  5. 

(c)  32  &  33  Vict.  c.  62,  s.  11 ;  Be  Burden,  21  Q.  B.  D.  24. 
But  see  now  53  &  5i  Vict.  c.  71,  s.  26. 

(d)  Whiteley  v.  Chappell,  38  L.  J.  M.  C.  51.     To.  B.  v.  Brown, 
2  East,  P.  C.  1007. 
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were  personating  a  person  "  supposed  to  be  entitled 
to  vote  "(a).    A  penalty  imposed  on  a  man  who 
ran  away,  leaving  his  wife  and  children  chargeable 
or  whereby  they  became  chargeable,  would  not 
b.  mcurred  by  his  simple  desertion,  without  the 
intent  that  his  family  should  become  chargeable 
to  the  parish  (A).     Nor  is  the  husband  liable  to 
conviction  for  refusing  to  maintain  his  wife,  when 
she  refuses  to  live  with  him,  though  her  refusal 
was  owing  to  his  ill-treatment  (c).     A  gamekeeper 
who  kills  wild  rabbits  in  his  master's  woods  which 
It  was  his  duty  to  protect,  and  takes  them  away 
at  once  and  sells  them,  is  not  guilty  of  embezzling 
the  rabbits,  for  he  did  not  get  possession  of  them 
for  or  on  account  of"  his  master (rf).    A  statute 
which  imposed  a  penalty  on  an  unqualified  person 
who,  either  in  his  own  or  another's  name,  did  any 
act  appertaining  to  the  office  of  proctor  for  fee 
or  reward,  would  not  apply  to  mere  agents,  or  to 
acts  which,  though  usually  performed  by  proctors 
were  not  of  strict  right  incident  to  their  office- 
such   as  preparing   the  documents   necessary  for 
obtaining  letters  of  administration,  where   there 

(n)  B.  V.  Marlin,  Euas.  &  By.  324. 

32  L.  J.  M.  C.  82.     Va.  Heath  v.  Heafe,  26  L.  J.  M.  C.  49. 

(0)  Flannigan  v.  Biahopaearmouth,  27  L.  J  M  C  46  )' 
P^pe  V.  Pape.  20  Q.  B.  D.  76.  *.  Summary  'jurisdiction 
(Married  Women)  Act,  1895  (58  &  59  Vict.  c.  39). 

W  B.  V.  Bead,  3  Q.  B.  D.  131 

28 
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,va8  no  contest  (a).    An  Act  which  P^^iBhes  the 
ILZrl    with  intent  to  defrand,  any  "chattel, 
;  n^or  v^Suahle  security"  by  a  false  pretence 
rnoT;iolated  by  obtaining  "  credit  on  account 
by  a  false  pretence  (i) ;  nor  by  o^'^^-ru,.ioj^l 
a  Wse  pretence,  for  a  dog  is  not  a  -^^H^'^f^ 
is  the  subject  of  larceny  at  common  law(c)     An 
i  ;:  entrusted  with  money  to  invest  on  mor    age 
is' not  liable  to  conviction  for  embez.l  ng  it,  a 
entrusted  to  him  "for  safe  custody     (^)-  ^J« 
forging  of  an  indorsement  on  a  dccument  in  the 
oSof  a  bill  of  exchange,  but  having  no  drawer  s 
na'e   thereon,   would    not   t.   a    orging   of  an 
indorsement  on  a  bill  of  exchange  (.). 

Obtaining  from  the  correspondent  of  a  banker  a 

— -fr\rerirrwhorr:-" 

J^^-rVed  t  h^aXity  to  draw,  wo.d 
not  be   an  attempt  to   obtain  money  from  the 

(,)  6  &  7  Vict.  c.  73  (23  &  24  Vict.  c.  127) ;  Jeje^on  V. 

^  '  Q  w  T    n«.i.  638-  to"  Socy.  v.  Shaa,  9  Q.  B.  D.  1. 

W  24  *  ''  3"''-  "• '\/m  c:  58.   But.,  chattels-include. 

ehoses  in  f '-  ^^V;  ^  andadog^.y  be..goods," 
B„b.•„,o«  V.  J.nk.n..  24  Q^  B^  U-  _  ^5  Vict.  c.  96,  s.  18, 
B.  V.  SZade,  21  Q.  B.  D.  433.  My^  _  Chattels,"  and 
aog  stealing  •^-^;^\—  ..IXa,  Dictionary  and  Supp. 
..GOODS  -•<- CH.T^^'':'  ™ y.  ,  jv.„»a„,  8  Q.  B.  D.  706. 
W  2^*'„''^"=';oVp  78      Cp.B.v.Bo„er™a«,[1891] 

1  Q.  B,  112. 


CONSTRUITION  OF   I'ENAI,   LAW.S.  4;J5 

banker  by  false  pretences.    If  the  correspondent 
were  to   obtain  the   money  from  tlie  banker,  it 
would  not  be   obtained  by  the  authority  of  the 
drawer  of  the  cheque;   nor,  presumably,  by  his 
wish,  for  lie  would  gain  nothing  by  it  (a).     The 
provision  of  the  Sheriffs  Act,  1887,  which  imposes 
a  penalty  on  any  sheriff's  officer  who  "  takes  or 
demands  any  raouey  or  reward  under  any  pretext 
whatever,"  other  than  the  fees  or  sums  allowed 
by  that  or  any  other  Act,  would  not  apply  to  a 
claim  for  cliarges  disallowed  on  taxation ;  as  the 
claim  must  be  taken  to  have  been  a  demand  for 
such  items  of  the  charges  as  should  be  allowed  on 
taxation  (ft).    Moreover,  the  penalty  is  inflicted  for 
the  doing  of  an  act  in  the  nature  of  a  criminal 
offence,  and  to  constitute  such  an  offence  there 
mould  be  a  mem  rea,  and  consequently,  he  is  not 
liable  to  a  penalty  for  a  mere  mistake  (c). 

The  Act  which  punishes  the  administration  of  a 
noxious  drug  would  not  include  a  substance  which 
is  not  in  itself  poisonous  but  noxious  only  when 
given  in  excess,  as  cantharides  {d).     A  provision 

(«)  -R.  V.  Garrett,  23  h.  J.  M.  C.  20. 

(h)  SO  &  51  Viot.  0.  55,  8.  29  (2  h) ;  Woolford',  Trmtee  v.  Le>ii 
[1892]  1  g.  B.  772.  *' 

(c)  Lee  V.  Dangar,  [1892]  2  Q.  B.  337.     As  to  .«e»,  rea   V. 
sup.  p.  157  et  seq. 

(d)  R.  V.  Hennah,  13  Cox  C.  C.  547.     Cp.  B.  v.  WiUon,  inf. 
p.  450. 
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wliich  prol.ibits  unloading  coal  across  a  footway 
does  not  apply  to  ooko  (a). 

It  was  held  tUat  the  Act  which  imposes  a  penalty 
for  "  baiting  "  animals  did  not  apply  to  setting 
dogs  in  pursuit  of  rabbits  in  a  small  euclosed 
space  of  3  or  4  acres,  from  which  the  rabbits 
could  not  escape;  the  word  "baiting"  being,  if 
not  etymologically  at  least  popularly,  confined  to 
attacks  on  animals  tied  to  a  stake  (/.).  So  it  has 
been  held  that  a  person  is  not  guilty  of  "  fre- 
quenting "  a  street  with  intent  to  commit  a  felony, 
iu  the  absence  of  evidence  that  he  had  been  there 
more  than  once  (f).  An  article  kept  ready  for  use 
in  a  back  ruom  or  cellar  is  not  "  exposed  for  sale  ' 

(a)  30  &  31  Vict.  c.  134,  s.  5;  Fktcher  v.  Fkld,.  [1891]  1 

Q.  B.  790. 

((.)  PitI,  V.  Millar,  L.  E.  9  Q.  B.  380.  As  to  "  domestic 
auimal"  under  the  Cruelty  to  Animals  Acts,  1849  and  1854 
(12  &  13  Vict.  0.  92  and  17  &  18  Vict.  c.  GO),  V.  Yale.  v.  Higgm., 
65  L  J  M  C  31,  and  cases  therein  cited ;  Tf.  Bridge  v.  Panons, 
32  L  J  M.  C.  95;  Alk»  v.  Small,  [1904]  2  I.  K.  705;  Sv. 
Johnstone  v.  ^fcercrombie,  30  Sc.  L.  B.  260;  Ya.  S»«»  v.  Sand^'. 
50  L.  J.  M.  C.  67  ;  Fifturn  v.  People's  Palace  Co.,  59  L.  .J.  Q.  B. 

471. 

(c)  5  Geo.  IV.  c.  83,  s.  4;  Clark  v.  B.,  14  Q.  B.  D.  92; 
Si,  Lang  v.  Walker,  40  Sc.  L.  B.  284 ;  Davit  v.  Jean»,  41 
Sc.  L.  E.  426  ;  and  V.  Poiaton  v.  Bin.  12  Q.  B.  D.  306,  as  to 
■■wandering  abroad  to  beg  and  gather  alms"  within  s.  3  of 
same  Act.  Also  Apothecariet  Co.  v.  Joneo,  [1893]  1  Q.  B.  89, 
as  to  "  acting  or  practising  "  as  an  apothecary  within  55  Geo.  III. 
c,  194,  s.  20 ;  and  Grelg  v.  Bendew,  sup.  p.  73. 
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withm  K.  0,  Margarine  Act,  1887(a).  A  porson 
found  on  premiseg  for  an  immoral  purpose  involv- 
mg  no  breach  of  the  criminal  law,  does  not  fall 
under  the  penalty  imposed  for  being  found  on 
premises  "  for  an  unlawful  purpose  "  {!,).  Nor 
would  a  man  who  obtained  a  license  to  retail 
beer,  by  means  of  a  certificate  that  lie  was  "  a 
person  of  good  character,"  be  liable  to  conviction 
for  using  a  certificate  which  he  knew  to  be  false, 
merely  because  he  cohabited  with  a  woman  with- 
out being  married  to  her  (f). 

The  Metropolis  Management  Amendment  Act, 
18G2,  in  incorporating  the  powers  for  the  "  sup- 
pression "  of  nuisances,  conferred  by  an  earlier 
local  Act,  which  contained,  besides  several  pro- 
visions for  getting  rid  of  existing  nuisances,  a 
prohibition  against  keeping  pigs,  was  held  not 
to  have  comprised  this  last  provision,  as  the  effect 
of  it  was,  not  to  "  suppress,"  but  to  prevent  the 
creation  of  nuisances  (</).  Where  au  Act,  after 
providing,  by  one  section,  that  any  building,  built 

(o)  50  &  51  Vict.  0.  29;  Crane  v.  Lawrence,  59  L.  J.  M.  C. 
110.  Cp.  Wheat  V.  Broym,  61  L.  J.  M.  C.  94.  Va.  Barhu, 
V.  Terrell,  60  L.  J.  M.  C.  104,  followed  in  Firth  v.  UcPhail, 
74  L.  J.  K.  B.  458.     Vf.  Hobb,  v.  tVinchester,  79  L.  J.  K.  B.' 

(b)  5  Geo.  IV.  0.  83 ;  Hayes  v.  Slevcntun.  3  L.  T.  N.  S.  296. 

(c)  Leader  v.  Yell,  33  L.  J.  II.  C.  231. 

('0  CheUea  Yenlry  v.  Ki  -,,  34  L.  J.  M.  C.  9.  V.  G.  W.  lli/.  Co. 
V.  JtUlwj,,  L.  E.  7  Q.  B.  65U. 
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or  rebuilt,  except  on  the  site  of  ft  former  dwelling, 
should  not  be  "  used  "  as  a  dwelling,  unless  there 
was  an  open  space  of  20  feet  in  front  of  it,  without 
the  previous  consent  of  the  k  al  board,  imposed, 
by  another,  a  penalty  if  any  building  or  work  were 
"  made  or  suffered  to  continue  "  contrary  to  tlie 
provisions  of  the  Act;  the  Court  refused  to 
construe  the  latter  section  as  including  the 
offences  prohibited  in  the  former,  though  the 
effect  of  the  decision  was  to  leave  them  without 
specific  provision  for  their  punishment  (a). 

Ou  the  ground  that  an  euactiiieut  giving  a 
power  of  committal  for  non-payment  of  a  debt 
is  a  highly  penal  one,  it  was  held  that  s  5  ('2), 
Debtors  Act,  1809,  which  gives  such  a  power  in 
the  case  of  default  made  by  any  person  in  pay- 
u  ent  of  any  "  debt  due  from  him  "  in  pursuance 
of  a  judgment,  did  not  apply  to  the  case  of  a 
judgment  debt  with  execution  limitei".  to  the 
separate  property  of  a  married  woman,  whicli 
could  not  properly  he  described  as  a  "  debt  due 
from  her,"  upon  the  strict  construction  which 
such  a  section  required  (i).  And  it  has  been  held 
that  a  garnishee  order  absolute  is  not  a  "  fluid 
judgment "  against  the  garnishee  within  s.  4  (1  //), 

(a)  Poanon  v.  JMI,  35  L.  J.  M.  C.  3G,  diss.  Martin  B.     I', 
anotlier  example  ill  Eliolt  v.  Majemlif,  L.  E.  7  Q.  B.  429. 

(b)  32  &  33  Vict.  0.  S2 ;  Scott  v.  Morlen,  20  Q.  B.  i).  liO. 
Va.  Re  Qardimr,  20  Q.  B.  !>.  249. 
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Bankruptcy  Act,  imi;  for  the  words  "final 
judgment "  have  a  proper  professional  meaning, 
and  when  found  iu  a  section  of  an  Act  which  is 
defining  acts  of  bankruptcy  should  be  construed 
as  strictly  as  if  they  occurred  in  a  section  defining 
a  misdemeanour,  because  the  commission  of  an 
act  of  bankruptcy  entails  disabilities  on  the  person 
who  commits  it  (a). 


Again,  as  illustrative  of  the  rule  of  strict  cou- 
otruction,  it  has  been  said  that  while  remedial 
laws  may  extend  to  new  things  not  in  fsw  at 
the  time  of  making  the  statute  (It),  penal  laws 
may  not.  Thus,  tlic  HI  Eliz.  c.  1-2,  which  took 
away  the  benefit  of  clergy  from  accubsories  ifter, 
as  well  as  before,  the  fact  was  held  not  to  extend 
to  accessories  made  by  subsequent  enactment. 
The  receiver,  therefore,  of  a  stolen  horse,  who 
was  made  an  accessory  by  a  later  statute,  was 
held  not  ousted  (c).  Where  one  Act  (24  &  26 
Vict.  c.  90,  s.  91)  made  it  felony  to  receive,  with 
guilty  knowledge,  a  chattel,  the  stealing  of  which 
was  felony  either  at  comiuuu  law  or   under  that 

(a)  4G  &  47  Vict.  o.  52;  Hxp.  Clwury,  12  Q.  B.  D.  342.  Va. 
Exp.  SclimUz,  12  Q.  B.  D.  511 ;  Exp.  Wliiiiiu'),  13  Q.  B.  D.  476 ; 
Ite  Henderton,  57  L.  J.  Q.  B.  258 ;  Exp.  Lenler  L.  .1.  Q.  B. 
372. 

(ii)  2  Inst.  35 ;  per  Cur.,  Dams  v.  Painter,  Freeman  K.  B.  175. 
Sup.  pp.  427,  428. 

(c)  Fost.  Cr.  L.  372. 
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Act ;  and  a  subsequent  one  (31  &  32  Vict.  c.  110) 
made  a  partner  who  stole  partnership  property 
liable  to  conviction  for  the  stealing,  as  though 
he  had  not  been  a  partner;  it  was  held  that  to 
receive  such  stolen  property  was  not  an  offence 
under  the  earlier  Act  {a). 

The  Act  to  prevent  Stock  Jobbing,  which,  after 
referring,  in  the  preamble,  to  the  great  incon- 
veniences which  had  arisen,  and  daily  arose,  by 
the  wicked  practice  of  stock  jobbing— diverting 
men  from  their  ordinary  pursuits,  ruining  families, 
discouraging  industry,  and  injuring  commerce — 
declared  void  all  such  contracts  "in  any  public 
or  joint  stock,  or  other  public  securities  what- 
soever," was  held,  notwithstanding  the  mischief 
in  view,  and  the  wide  terms  used,  not  to  apply 
to  transactions  in  foreign  funds  (?*)  or  in  railway 
shares  (c),  on  the  ground  that  the  former  were 
not  dealt  in,  and  the  latter  were  not  known,  in 
England,  when  the  Act  was  passed. 

But  this  degree  of  strictness  may  be  regarded 
as  extreme.     It  could  hardly  be  contended  that 


(a)  B.  V.  Smtli,  39  L.  J.  M.  C.  112 ;  B.  v.  SIrectn;  [IBOO] 
2  Q.  B.  601. 

(h)  7  Geo.  II.  c.  8,  repealed  by  23  &  24  Viet.  c.  28 ;  Uetiihimn 
V.  Bke,  3  Stark.  158 ;  Wells  v.  Porter,  2  Bing.  N.  C.  722.  6>. 
Smith  V.  Lmdo,  27  L.  J.  C.  P.  196,  335. 

(c)  Hemti  V.  Price,  11  L.  .T.  C.  P.  292.  Cp.  Exp.  C«j»-M»'', 
inf.  p.  454. 
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printing  a  treasonable  pamph  ..t  ..as  not  :  'i  offence 
against  the  statute  of  Edw.  III.,  Lxciufo  printing 
was  not  invented  until  a  century  after  it  was 
passed ;  or  that  it  would  not  be  treason  to  shoot 
the  King  with  a  pistol,  or  poison  him  with  an 
American   drug  (a).      Sec.  2,  55  Geo.  III.  c.  58, 
which  enacts  that  no  brewer  or  dealer  in  beer 
shall  have,  or  put  into  beer,  any  liquor  for  darken- 
ing its  colour,  or  use  molasses  or  any  preparation 
in  lieu  of  malt  and  hops,  under  a  peualty  of  £200, 
was  held  not  to  be  confined  to  such  dealers  as 
were  known  at  the  time  when  the  Act  was  passed, 
VIZ.,  licensed  victuallers,  licensed  by  a  magistrate 
under  the  Act  of  5  (ft  6  Edw.  VI.  c.  25 ;  but  to 
include  the  retailer  of  beer  furnished  with  an  excise 
license,  who  first  came  into  legal  existence  under 
the  1  Will.  IV.  c.  C4  (i).     So   s.  18,  Game  Act, 
1831  (1  &  2  Will.  IV.  c.  32),  authorising  justices 
to  license  any  householder  to  sell   game,  who  is 
not  licensed   to  sell   bear  by  retail,  includes  not 
only  householders  licensed  under  1  Will.  IV.  c.  64, 
but  also  those  who  hold  an  "  additional  "  license 
under  s.    1,   Eevenue  Act,   1863  (20  &  27  Vict, 
c.  33)  (c).     The  8  Anne,  c.  7,  which  enacted  that 
if  any  sort  of  prohibited  goods  should  be  landed 
without   payment   of    duty,   the   offender    should 

(a)  Hallain,  Const.  Hist.  o.  15, 

(b)  A.-6.  V.  Lockinmd,  9  M.  k  W.  378. 

(c)  Skoolbred  v.  St.  Pancrae  Jus.,  24  Q.  B.  D.  34G. 
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forfeit  treble  value,  was  held  to  extend  to  gloves, 
which  were  not  prohibited  until  the  G  Geo.  III.  (a). 
A  market  Act  which  prohibited  the  sale  of  pro- 
visions in  any  part  of  the  town  but  the  market- 
place, would  extend  to  parts  of  the  town  built 
after  the  Act  was  passed  on  what  were  then 
fields  (/»). 

It  was  held  that  the  Engraving  Copyright 
Act,  1734  (8  Geo.  II.  c.  13),  which  imposed  a 
penalty  for  piratically  engraving,  etching,  or 
otherwise,  or  "in  any  other  manner,"  copying 
prints  and  engravings,  applied  to  copying  by 
photography,  though  that  process  was  not  in- 
vented till  more  than  a  century  after  the  Act  was 
passed  (a).  Bicycles  were  held  to  be  "  carriages  " 
within  the  provision  of  the  Highway  Act,  1835, 
against  furious  driving,  and  trioyles  propelled  by 
steam  to  be  "locomotives"  within  the  Loco- 
motives Act,  1865,  though  not  invented  wuen 
those  Acts  were  passed  (d).  Under  an  Act  which 
imposed  a  penalty  for  selling  bread  otherwise  than 

(a)  A.-G.  V.  Saggere,  1  Price,  182. 

((,)  aJUer  V.  Worth,  1  Ex.  D.  464,  V.  R.  v.  Cottle,  20  L.  J. 
M.  C.  162,  and  Milton  v.  Fmersham,  10  B.  &  S.  548  n. 

(c)  Gamhart  v.  Ball,  14  C.  B.  N.  S.  306,  sup.  p.  129  n. 
Grace,  v.  Ashford,  L.  E.  2  C.  P.  410 ;  Aliter  of  a  copy  made  by 
a  pattern  tor  woolwork,  Vida  v.  Brooh,  49  L.  J.  Ch.  812.  Qi. 
Exp.  Beat,  inf.  p.  451. 

(d)  Taylor  v.  Goorlmn,  4  Q.  B.  D.  228;  Parkyns  v.  i'/e/*/, 
7  Q.  B.  D.  313. 
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by  weight,  except  bread  "usually  sold"  under 
the  denomination  of  fancy  bread,  it  was  held 
peual  to  sell  bread  which  would  Lave  fallen 
within  the  exception  at  the  time  when  the  Act 
was  passed,  but  which  has  since  ceased  to  be 
sold  under  the  denomination  of  fancy  bread  (a). 

The  general  principle  now  under  consideration 
is  well  exemplified  by  comparing  the  manner  iu 
which  an  omission  which,  it  was  inferable  from 
the  text,  was  the  result  of  aocideat,  has  been 
generally  dealt  with  in  penal  and  in  remedial  Acts. 
Thus,  where  the  owner  of  mines  was  required, 
under  a  penalty,  in  case  (1)  of  loss  of  life  in  the 
mine  by  accident,  or  (2)  of  personal  injury  arising 
from  explosion,  to  send  notice  of  such  accident 
to  an  inspector  within  24  hours  "  from  the  loss 
of  life  "  (omitting  the  case  of  personal  injury), 
the  Court  refused  to  supply,  iu  order  to  make  the 
defendant  liable  to  a  conviction,  the  obvious  omis- 
sion in  the  latter  branch  of  the  sentence,  and  held 
that  notice  was  not  necessary  when  personal  injury 
from  explosion,  short  of  loss  of  life,  had  occurred  ; 
although  the  mention  of  such  injury  in  the  earlier 
part  of  the  sentence  was  idle  and  insensible  with- 
out such   an   interpolation  (li).     Sec.   28,  5   &  6 

(o)  B.  V.  Wood,  L.  E.  4  Q.  B.  559.  Cp.  Aeraieii  Bread  Co. 
V.  Gregg,  L.  E.  8  Q.  B.  355. 

(b)  Vnderhill  v.  Longridge,  29  L.  J.  M.  C.  65.  Cp.  Williams 
V.  Evaiii,  inf.  p.  450. 
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Will.  IV.  c.  63,  wbich  empowered  inspectors  to 
examine  "  weights,  measures,  and  scales,"  in  shops, 
and  if  upon  examination  it  appeared  that  "the 
said  weights  or  measures"  (omitting  scales)  were 
light    or    unjust,  to    seize    them,   was    held   not 
to  authorise  a  seizure  of  scales  (a).     The  Act  of 
William  IV.  relating  to  Municipal  Corporations, 
after  empowering  the  borough  justices  to  appoint 
a  clerk  to  tlie  justices,  provided  that  it  should  not 
be  lawful  to  appoint  to  that  office  any  alderman  or 
councillor,  and  provided  tliat  the  clerk  should  not 
prosecute  any  offender  committed  for  trial,  enacted 
that  any  person  "  being  an  alderman  or  councillor" 
•who  should  act  as  clerk  to  the  justices,  or  "  shall 
otherwise  offend  in  the  premises,"  should  forfeit 
jEIOO,  recoverable  by  action.     This  clearly  did  not 
reach  a  clerk  who  prosecuted  offenders  committed 
by  the  justices,  if  he  was  not  an  alderman  or 
councillor ;  and  yet  the  manifest  intention  seemed 
to  be  that  he  should  be  subject  to  the  penalty  for 
either  or  both  offences,  of  acting  if  disqualified, 
and  of  prosecuting.     But  to  effectuate  this  inten- 
tion, it  would  have  been  necessary  to  interpolate 
the  words  "  any  person  who  "  before  "  shall  other- 
wise offend";  and  this  the  Court  refused  to  do 
for  the  purpose  of  bringing  a  person  within  the 
penal   enactment  (A) ;    though   also   relieving  him 

(a)  Thomat  v.  btephemon,  22  L.  J.  Q.  B.  258. 
(())  Coe  V.  Lawrance,  22  L.  J.  Q.  B.  140. 
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from  indictment  (a).  So,  the  Court  refused  to 
supply  a  casus  ommu.  under  the  Vaccination 
Act,  1871,  as  It  was  an  enactment  creating  an 
offence  (*).  If  the  statutes,  in  these  cases,  had 
been  remedial,  the  omission  would  probably  have 
been  supplied  (,-). 

The  rule  of  strict  construction,  however,  when- 
ever invoked,  comes  attended  with  qualifications 
and  other  rules  no  less  important;  and  it  is  by 
the  light  which  each  contributes  that  the  meaning 
must  be  determined  (d).     Among  them  is  the  rule 
that  that  sense  of  the  words   is  to   be   adopted 
which   best    harmonises    with   the    context,   and 
promotes  in  the  fullest  manner  the  pohcy  and 
object  of  the  Legislature.     The  paramount  object 
m  construing  penal  as  well  as  other  statutes,  is  to' 
ascertain  the  legislative  intent;  and  the  rule  of 
strict  construction  is  not  violated  by  permitting 
the  words  to  have  their  full  meaning,  or  the  more 
extensive  of  two  meanings,  when  best  effectuating 
he  intention  (.).      They  are,  indeed,  frequently 
taken  in  the  widest  sense,  sometimes  even  in  a 

(«)  Per  Coleridge  J.      Va.  B.  v.  Davis,  L,  B.  1  C    C   E  279 
F.  Exp.  National  Men:  hauh,  15  Ch.  D.  42,  sup.  p  26  ' 
(li)  Broadhead  v.  Holdmmrth,  2  Ex.  D.  321. 
(>■)  Re  Wainewrighl,  1  Phil.  258,  sup  p  407 
(d)  Per  Cur,,  11  S.  v.  Hartwell,  6  Wallace,  395 
('■)  Id.  396. 
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sense  more  wide  than  etyinologically  belongs  or  is 
popularly  attached  to  them,  iu  order  to  carry  out 
effectually  the  legislative  intent,  or,  to  use  Lord 
Coke's  words,  to  suppress  the  mischief  and  advance 
the  remedy  (a). 

Thus,  the  Act  which  makes  it  felony  to  set  fire 
to  or  damage  a  ship  or  vessel  has  been  construed 
as  including  an  open  boat  of  18  feet  in  length  (h). 
Uader  the  statute  which  makes  it  a  misdemeanour 
knowingly  to  utter  counterfeit  coin  is  included  a 
genuine"  coin  from  which  the  milling  has  been  filed 
and  replaced  by  another  (-•).  The  possession  of  a 
die  for  making  a  false  stamp,  known  to  be  such  by 
its  possessor,  is.  however  innocent  his  intention, 
a  possession  "  without  lawful  excuse  "  within  the 
Post  Ofiice  (Protection)  Act,  1884  (</).  Although 
the  Act  which  puniaues  a  man  for  running  away 
from  his  wife  and  "  children,"  thereby  leaving 
them  chargeable  to  the  parish,  applies  only  to  the 
desertion  of  legitimate  children,  this  rests,  not  on 
any  indisposition  to  depart  from  the  strict  and 
narrow  meaning  of  the  word,  but  on  the  ground 
that  the  object  of  the  Legislature  was  limited 

(o)  Hetjdon't  Case,  sup.  p.  109. 

{b)  Semble  per  Patteson  J.,  «■  v.  Bowyer,  4  C.  &  P.  559; 
r.  Exp.  Fcvgmm  and  HiUchmson,  10  L.  .1.  Q.  B.  105 ;  sup.  p.  116. 

(c)  R.  V.  Hmnanii,  i  Q.  B.  U.  284. 

(d)  47  cl  48  Vict.  c.  76,  s.  7  (o);  Dickins  v,  QUI.  [1896]  2 
Q.  B.  310. 
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to  the  enforoenient  of  the  man's  leg.l  obligatioi,, 

wh  oh  ,hd  not  extend  to  the  support  of  Lis  illegiti! 

mate  children  (a).     But  the  statute  which  made 
It  a  criminal  oflFenoe  to  take  an  unmarried  girl 

rom  the  possession  and  against  the  will  of  her 
father  or  mother,  was  held  to  apply  to  the  case 
of  a  na  „ral  daughter  taken  from  her  putative 
father  (4);  for  the  wider  construction  obviously 
earned  out  more  fully  the  aim  and  policy  of  the 
enactment.  The  "taking  from  the  possession" 
again,  in  the  same  enactment,  is  construed  in 
the  widest  sense,  implying  neither  actual  nor 
constructive  force,  and  extending  to  voluntary 
and  temporary  elopements  made  with  the  active 
concurrence  of  the  girl  («). 

Lord  Coke   thought    that    burglary  might   be 
committed  in  a  church,  because  a  clmrcl   is  the 
.mansion  o    God;    but  Lord  Hale   thought  thi! 
opinion  only  a   quaint  turn   without  any  argu 
ment  (,I).     The  -  breaking  "  required  to  constitute 

(a)  B.  V.  Maude.  11  L.  ,T.  M.  C.  120,  on  whcv  ver  WilH„™=  T  t 
Woolmch  V.  Fulhan,.  75  L.  J.  K,  B    680   681     W,        ' 

^/'^t.i?i^"-^.^;/'/^^'*-^«'-"«^^^ 

iuu,  s.  dO ,    (  a.  B.  V.  Hodnelt,  1  T  E  96 
(c)  R  vBoUn,,  1  C.  ,t  K.  456;  ij.  v.irip,„,  4  Cox  C.  C.  107- 
^._v.  B,e.eU^  2  Cox  0.  C.  279;  M.  v.  Mankldo.,  22  L.  J  M   c 
llo;  S.  V.  Ttmmim,  30  L,  J.  M  C  45 

lo  Eq.  159 ;   Wr,.jlil  v.  Ingle,  16  Q.  B.  D.  379. 
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burglary  includes   acts  which  would   uot  be  so 
desgue;!  iu  popular  language;    such  as  W  nj 
the  flap  of  a  cellar  (.).  or  pulhug  down  the  sa  h 
of   a  window  (/-).  or  raising  a  latch  (.),  or  even 
aescendiug    a    chimney,    ^or   that    .s    as    much 
closed  as  the  nature  of  things  Pe-^-^^t^  ^')-  /^"^^^ 
Hale    who  doubted  whether  the  latter  act  wa 
f  reakiug,  was  relieved  fro,n  deciding  the  p.n 
in   the  case  before  hin.  as  it   was  ehc.tedha^^ 
some   bricks   had    been   loosened    m   the   th.efs 
descent  which  sufficed  to  constitute  a  breaking  {). 
deed   the  burglar  -  bredks  "  into  a  house  .      e 
gets  admittance  by  inducing  the  ---;;  *°  ^^^^ 
?he  door  by  a  trick,  as  by  a  pretence  of  business, 
or  by  raising  au  alarm  of  fire  (y). 

a' threatening    letter    is   ^'^^-'"^'Zll 
dropped  iu  the  way  of  the  person    or  wh- 

is   destined,  so  that   he   may  pick  ^^  up(j)  •    "^ 

iB  affixed  in  some  place  where  he  -^^^^  ^^f^^ 
to  see  it  (/O;  or  is  placed  on  a  public  road  near 

(„)  Bro«n;  Ca,e,  2  East,  P.  C.  487 ;  B.  v.  B«...«.  1  Moo.  C.  C. 
377.     Cp.  S.  V.  Lawrence,  4  0.  &  P-  231. 

(b)  B.  V.  Haines,  Buss.  &  By.  451. 

M  B.  V.  Jorto,  7  0.  &  P.  432.  ,„,.(, 

S  1  Hawk.  c.  38,  s.  4 ;  B.  v.  Brice.  Ens,.  &  By.  450. 

(c)  1  Hale,  552. 

(/•)  2Ka8t,P.  C.  485.  ^     ,    ,,    r    ni'i   112-2- 

^■'  ,  J   p  V   Uuiitl  2  East,  P.  L.  1110,  '-'-''  • 

(n)  B.  V.  Jefson,  and  K.  v.  IjWija,  ^  i^    , 

JJ.v.11^«3»to/.Buss.&By.3y8^ 
(;,)  B.  V.  Vfilliam,  1  Cox  C.  <^-  lb. 
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reach  iZ'   Z  !'"/  ''   """''  '""^^^  -"--">', 
reach  h„n,  wh.cb  ,t  eventually  cK  .s  after  passii 

hrough  several  hands  („);   or  ,orhaps  even   "  ^ 
.tnlTortl      *^«''~''1--<1(');  althongh 

::idrwZrr:;:;':"^-^p-^7opuia.y 
^.ip«M.hes  an  artiiL  2™ ::;«:::: 

to  onco„ra„.e  the  murdor  of  another  ,.;rsou  any^ 
V   ere    ,s    g,„Uy    of    encouraging    a.    person    [o 

any  particular  person  (o). 

To  make  false  signals,  and  thereby  to  bring 
a  tram  o  a  stand  on  a  railway,  was  held  to  be 
within  the  enactment  which  made  it  an  offence 

vhieb  r  /  ™''""'y(");  -d  an  enactment 
which  makes  it  a  misdemeanour  to  do  anything 
0  obs^j^t  an  engine  or  carriage  using  a  railway! 

Pubhc    traffic,    and   to    apply   though   no   en^-ine 
or  carriage  was  obstructed  (e)  ° 

The  collection  of  alms  on  false  and  fraudulent 
pretences  is  an  •'  immoral  act  "  within  the  meanLg 

(a)  B.  V.  Grinmadc,  1  Den  30  ■  r„  p       r 
(M  «.v.^.a«,,22Q  B  D  06         •"         '■'^°''°•^•''''• 
W24A25Vict.c.l0O,..4;i^.v..V„.^7Q.BD244 
(rf)  -B.  V.  ffad^eW,  L.  E.  1  C  C  R  9M  ■   »        „     . 

I^.  1.  77,  with  i.(te  V.  aa™,,  79  L.  J.  K  B  17     v        ,7 
*""<A,  12  Q.  B.  D.  121.  •■  '"'"*  ^' 

(e)  R.  V.  Brarf/„rrf,  29  L.  J.  M.TC.  171. 

I.S. 
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oftheClergyDUcipline   Act  1802(a),  as  is  also 

habitual  swearing  and  ribaldry  C-). 

A  nerson  "suffers"   gaming  to  go  o^  \"." 
hol'^ho  purposely  abstains  f-  p—  ; 
or  purposely   goes    out    of    reach    of    seeing 
heaL"  it(.);  and  he  uses  an  instrument  for  the 

aeZ^tion  ;f  game   on  a  ^-^.J^' J^T 
snare  on  Saturday,  and  leaves  i   t.U  _  Io»  W)-  „ 

Au  Act  which  makes  it  penal  to  '^  ^AmM 
or  "to  cause  to  be   taken,"  a  noxious  drug  to 
procure  abortion,  would  he  violated  by  one  who 
Tppl  ed  such  a  drug  lo  a  woman,  and  explained 
to  her  how  it  was  to  he  taken,  and  she  after- 
Ids    took   it    accordingly,  in    ^ ^^^l 
And  a  man  supplies  such  a  drug       knowin    i 
to  ue  intended"   to   procure   "bor  ion     f  he   so 
intended  it,  though  the  woman  did  ""M/)-   j° 

W  65  .  56  Vict.  c.  32,  .  2;  «~;f -*;;V      ^ 
A.  C  266.     Vo.  Beneficed  Clerk  y^Lee  [1897]  A.  C. 

12  Q    B   D.  360,  and  Somenet  v.  Wade,  [IBJIJ       y- 
^„«e,v.M„rr.«[1894]2Q.B.41^  ,.„.  Burt^r  v. 

(d)  Allen  V.  Thompeon,  h.  R.  o  y.  B-  o 

"^r^^ v'«6  L.  .T.  M.  C.  18 .  B.  v.  K«.o„,  D.  .  B.  10. 
31L.J.  M.  C.  145. 
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supply  beer  at  a  publio-house  to  .   ,       . 

would  be  to  "sell"  fJ v  <lruukeu  man 

^vas  ordered  andlid  1  r°'  '^  '""'  ""^""^'^  '' 

ing  of  a  i)ainting  "  withoi.f  f  i.!  ,      ^  ""P^- 

J-eld  to  reach  a  photograph  of  an""""^'''*^^  ""^ 
"■e  proprietor  ofthe  paTnl/,    .  'T"°»  ^'''«*' 

A  servant  receive':*:; 'j^t^tT  "^"^• 
or  on   account  of  his   m  Jf     .?  *''*  """"^ 

against    e.be  Je  J^  ,  Tv^  havt'"   ''l  ^'' 
given  to  him  in   I,i»  ^    "*    ''^eque 

getsitcash  dbla  p  rso"  ""'  '"^  '"^  '»-'-. 
stances;  for  thoul  th°     ^"°''''"*  °^  '^'  '=''"""'- 

-ne.^nacctrotirit'^"'^^^*'^ 
that  it  was  received  or,  }1  '    *  "^^^  ^"""S^^ 

of  Food  and  D    gs  let    ^r^V-^.    ^'^  '^^^ 
penal    to    sell    J  Su  '  ^^"'^   '""^'es  it 

prejudice  orl;\i::".tu:j^  "*°  ^''^ 

(«)  35  &  36  Vict,  c  94  s  13         I . 
»oiidation)  Act,  1910;  Sc'alchardyTK'  ^^'  ^''=«™i''8  (Con- 
«.«.  V.  6W^«,  [18951  2  Q  B  229         ""■  '"P'  P'  "^^     »-- 

('')  Exp.  Beal,  L.  B.  3  O  Ti  •1H7  '/,       , 
p.  442.  ^'^■"-  ^^^-  Q"-  ««»t«rt  V.  Ball,  sup. 

('•)  JJ.  V.  Oale,  2  Q.  B.  D.  141      r„   »        « 
(")  i^»*fc  V.  „m„a„,  4  Q    B    D  V,      V   V™^-  P-  *'^- 
cases  on   this  phrase    sub   "  P„'  ""^  numerous 

SUoudWuciieiafDieti^n:;  J™"  °^- "^'■'^''--•"  ^ 
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A  man  who  fires  from  a  highway  at  game.  ^ 
.  A  on  the  land  of  the  owner  of  the  soil 

trespasBed  »"  «-  j^^^  ^^^  f„,  t^e  right  of 
ra/orerrSTsU-  easement  a.,  if 
r  man  useB  it  for  an  unlawful  purpose,  he  becom  s 

Ses  using  a  gun  with  that  intent  penal(^  ;  and 
the  offence  of  "taking"  ga.ne  -  ""^^^  ^ ~ 
the   game  is  snared,   though  ne-.ther  killed  nor 

'T  person' who  pays  for  goods  by  a  cheque 
on  a  bank  whore  he  has  no  assets  is  gui  ty  of 
"obtaining  goods  by  false  pretences  - -for  m 
givS  the  cheque  he  impliedly  represents  that 
„  May...  V.  Warauy.  U  a  B.  N^  9.  550-  E^^^ 
4  E.  &  B  860 ;  Harrhon  v.  BHtland  (D»M.  [1893]  1  Q-  »•  , 
in,,  pp.  503,  504.  ^  gese.  Ca.  88 ;  7. 1  &  2 

^'^  w     "^.  B  23     r;  V.  S.  V.  Mom,,  14  Peters.  464. 
^"s  '7r"    mc  14    B.  V.  «ro.e,,  EU.S.  &  By.  269. 

(c)  5  Geo.  la  c  14  -  ■«„  g      y^  f,Mi„g  v.  Sfooi- 

M>  r  B.  V.  rAalJmon,  Sd  U  ■>■  »<■■  ^     °      „  „  ,,   ri  ii 
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he  has  authority  from  the  bank  to  draw  it    an^ 

^looonthesiU:;  fr;:rti'°-''"^^*^^ 

saltation  of  au'e.i,ti:;  .;        •  '^^  ^:  r''" 
-B  re„.ly  on  the  deliv e'y  of 't.:;  no^e  (1)  "  """^^ 

were  not  nlf^      , ,  "^  ^'^''^^'  ''"'^  "'erefore 

were  not  onforceablo  m  a  Court  of  Justice  (.). 

at   las  request.  ,a  sorting  the   letter   (,/).     t2 

Baui<r«pt  Law   Consolidation  Act     I84V     i     . 

■-titled  a  bankrupt  to  his  ^^;L^^^^^^^ 

^-"nn  a  year  of  his  bankruptcy,  lost  Mm  by  -any 

N^J.   t^<.  /i.  V.  yc„>„„,  77  L.  J.  K.  }i  en 

t)  I'  V   r  '"'■  "/f  •  ^-  '•"'  ■■  "■  '■■  '■'""""'■  23  Q.  B.  D.  354 
{e)  M.  V.  Tuumrow,  1  B.  ,S;  Ad.  -las. 

(''1  A  V.  Iteason,  23  I,.  J    M   r    1 1  .    r.         r,    „ 

«'h  point,  7  B   A  C   J.      ■''^■^■^'^^■''""'''''''''''■- Ed,mrd., 
pp.  236,  237.  Transportation  is  abolished,  K  s„p. 
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„  „lhe,  ".lock"  ~.  '•'^'»  'SL  ol  n.il..y 

"  shares,"  and  by  sevBia  towing  a 

ploy^ent  of  an  ff^^TTs  a  breach  of  the 
prize  to  the  -f  °-jf i^lt^ent  Act,  1870, 
provision  of  the  J^oieigu  ^  yed  in  the 

'against  "  dispatching  '^.^m'^j;^  Lte  "  (^0- 
military  or  nava   s^vice  of  a  for   g  ^^^^ 

Where  an  Act  (7  &  »  >iy  '         ^^i^g  an 

it  any  accident  occurred  ^^'^  J^'l^^'    „f  .^^i,  a 

i,3ury  to  any  P--  -£f  tXt  at  9  a... 
natnre  as  to  prevent  his  return  ^^ 

on  the  next  day,  it  must,  ;i^J«;  J^  ^o  the 
.eported  hy  the  occuper  o^^^J-^^J  ,,  ,,, 
district  surgeon  '^''^,.7, '^5  ^.eidents,  whether 
held  that  the  Act  applied  t°^  ^^^'^^  '„,  other- 
caused  by  the  --f-7;J  *t:/;tvlnted  from 
-^-^"^rh^^^t'-T'ay.^vithinthe 

""'™ofthe  Acralthough  he  did  return  ior 
The  Corrupt  Practices  i-rev  ^^  ^^   .^_ 
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"  endeavour  to  procure  the  return  "  of  any  person 
to  Parliament  shall  be  deemed  guilty  of  bribery, 
was  held  to  extend  to  a  gift  made  to  induce  its 
recipient  to  vote  for  the  giver  at  a  preliminary 
test  ballot,  held  for  the  purpose  of  selecting  one  of 
three  candidates  to  be  proposed  when  the  election 
came.  In  voting  for  the  giver  at  the  test  ballot, 
the  voter  indirectly  "  endeavoured  to  procure  " 
his  return  at  the  election  (a). 

An  enactment  which  prohibited  any  officer  con- 
cerned in  the  administration  of  the  poor  laws 
from  "  supplying  for  his  own  profit "  any  goods 
"ordered"  to  be  "given"  in  parochial  relief  to 
any  person,  was  held  to  reach  a  guardian  whose 
partner  had,  with  knowledge  of  the  facts,  sold  a 
bedstead  to  the  relieving  officer  on  behalf  of  the 
parish  for  delivery  to  a  pauper;  although  the 
guardian  was  ignorant  of  the  transaction,  the  bed- 
stead had  not  been  "  ordered  "  by  the  guardians  (b), 
and  it  was  only  lent,  not  "  given  "  in  parochial 
relief  (c).  An  officer  of  a  local  board,  who  was  a 
shareholder  in  a  company  having  a  contract  with 
the  board,  was  held  to  be  "  interested  in  a  bargain 
or  contract  "  with  the  board,  within  the  meaning 

(a)  Britt  v.  Scbinaon,  L.  B.  5  C.  P.  503. 

(6)  Greenhow  v.  Purler,  31  L.  J.  Ex.  i.  F.  Woolley  v.  Kay, 
25  L.  J.  Ex.  351. 

(c)  Vaviee  v.  Harvey,  sup.  p.  307 ;  StanUy  v.  Bodtl,  1  D.  &  R. 
397.     Cp.  Proctor  v.  Mamcaring,  sup.  p.  271. 
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Of  the  Public  Health  Act,  1875,  and  liable  to  the 
nenaltv  imposed  by  that  statute  (a). 
'tSlS,W..y  Act,  1835,  -I'i;;^;-  ^J^t 
if  any  person  (1)  riding  a  horse,  or  (2)  ^'^^'^S  ^ 
jZ<^e,  rode  or  drove  furiously,  "  every  person  so 
oZdlng"  should  be  liable  on  conviction  before 
oneuQiuf,      »  r    i.  nc   if  "the  driver'   was  not 

a  magistrate  to  forfeit  ^5.  if  ^^f  ''."^f  ,  .  ,. 
the  owner  of  the  carriage,  and  £10  f  ^^^^  ^m^^^ 
las  the  owner  (not  mentioning  the  rider)    wa 

lonstrued  as  making  the  -l-' f  °/:!;°*,^i 
owner  of  the  horse,  as  wejl  as  the  driver,  liable 
Tpllg,  in  other  words,  that  wMe   '-w- 
of  a  carriage  was  liable  to  a  penalty  of  .filO,  the 
offender  in  all  the  other  cases  mentioned  was  liable 

'°fn  tt  which  made  it  felony  riotously  to  de- 

f       n    the  rioters,  this  was  not  a  beginning  of 
ri— -Icehouse  to  whi^th^shuUers 

739;    N,.«o„  V.  ^J^""''^\ll  ,.  c,«rl,  14  Q.  B.  D.  735; 
[1900]  1  Q.  B.  279.     yf-^"'^'-'        g,3.  ^  v.  WkUeley.  .W 

Whiteley  V.  Barley,  57  L.  J-  Q-^  • 

,.  ,.  M.  C.  104 ;  Co.  V.  ^;^-f «[,•;„  «i,  B.  ..  ,aro„, 
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belonged  (a) ;  nor  would  a  partial  demolition  of  the 
building  be  a  "  beginning  to  demolish  "  within  the 
Act  If  not  done  with  the  intention  of  completing 
"  (6).  But  If  the  structure  were  in  all  substantial 
respects  destroyed,  the  offence  would  be  included  in 
the  Act,  although  some  portion,  as,  for  instance,  a 
Chimney,  had  been  suffered  to  remaiu  uninjured  (c) 
Nor  would  it  be  considered  as  beyond  the  opera- 
ion  of  the  Act,  if  the  demolition  had  been  effected 
by  hre ;  although  arson  is  a  distinct  felony  provided 
tor  by  a  different  enactment  (d). 

Some  of  the  decisions  relative  to  the  theft  of 
writings  seem  to  convey  a  fair  impression  of  the 
spirit  m  which  criminal  statutes  have  been  con- 
strued. As  neither  land  nor  mere  rights  were 
capable  ot  being  stolen,  it  was  early  establislied 
that  title  deeds  relating  to  lands,  and  written  con- 
tracts which  were  mere  rights  or  the  evidences 
ot  rights,  were  not  the  subjects  of  larceny  To 
steal  a  skin  worth  a  shilling  was  felony ;  but  when 
It  had  AlO.OOa  added  to  its  value  .by  what  was 
written  on  it,  it  was  no  offence  at  common  law 

(")  S.  V.  Hmell.  9  C.  &  P.  437;  Pitcher  v.  S,.ford.  33  I    T 
M.  C.  113  ;  Edletlon  v.  Barnie,  45  L.  J.  M.  C.  73 
^  (b)  R.  V.  Thoma>,  4  C.  &  P.  237, ^cr  LitUedale  J.;  R.y  Price 
•'  C.  &  P.  510,  jier  Tindal  C.J. ;  Drah  v.  Fooiilt,  7  Q.  B.  D.' 

(0  -B.  V.  LanijforJ,  Car.  &  M.  602. 

('')  R.  V.  Bnrris,  and  R.  v.  Simpm,  C.  &  M.  661,  669. 
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to  take  it  away  (a) ;  and  a  person  who  broke  into 
a  house  at  night  with  the  intention  of  steahng  a 
mortgage  deed  would  not  have  been  guilty  ot 
felony,  for  the  theft  was  not  a  felony,  but  a  misde- 
meanour only  (6).    If,  indeed,  the  document  were 
worthless  as  a  right,  or  evidence  of  a  right,  such  as 
an  unstamped  cheque,  the  thief  might  be  pumshed 
for  stealing  the  piece  of  paper  on  which  it  wai 
written  (c);  but  if  it  represented  a  right  to  land 
or  to  an  action,  it  lost,  as  regards  the  question  ot 
larceny,  its  physical  character  of  parchment  or 

paper.  .  j    i 

Where  the  absence  of  a  stamp  did  not  destroy 
its  document-.ry  character,  but  only  excluded  it  as 
evidence  in  a  Court  of  Justice  until  stamped,  the 
theft  could  not  be  treated  as  of  a  piece  of  paper  (d). 
But  a  paper  like  a  pawnbroker's  ticket,  indicating 
not  a  mere  right  of  action,  but  a  right  to  a  specific 
personal  chattel  of  which  the  holder  of  the  ticket 
may  be  regarded  as  in  possession  (for  the  possession 
of  the  pawnor  is  his  possession  for  the  purpose  of 
an  indictment),  would  be  the  subject  of  larceny  (.). 
An  Act  which  punished  the  obtaining  a  "valuable 

(a)  Arg.  in  B.  v.  Westbeer,  2  Stra.  1133  ;  B.  v.  Pooley,  Eus».  i 
Ey.  12 ;  now  aliter,  7.  24  &  25  Vict.  c.  96,  ss.  27,  2. 
(i.)  B.  V.  Pouell,  21  L.  J.  M.  C.  78. 

(c)  B.  V.  Perry,  1  Den.  69. 

(d)  B.  V.  Watts,  23  L.  J.  M.  0.  56. 

(e)  JB.  V.  Marriton,  28  L.  J.  M.  C.  -ilU.      f.  u- 
h.  J.  M.  C.  90. 
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ZS?'' V  I'  •^''''"''^^  "°"'^  include- a  rail- 
carried  o!'  7.  •?  "'"'^"^^  °*'  "  "^'•'  °f  being 
pulh  r  ''''^''^  ^"^-    ^«*  -^^  Act  winch 

punished  an  agent  who,  in  violation  of  good  faith 
and  contrary  to  the  purpose  of  his  t^u  t' tld" 
negotiated,  transferred,  pledged,  or  in  any  i^anner 

Lcludl  ""i"''  *"'  ^'^^  ^"*^"«*«'''  ^°"ld  not 

include  a  policy  of  insurance  entrusted  to  him  for 

sale  or  barter,  nor  yet  a  valuable  security,  for  this 
2  :^^  that  money  is  payable  irrespectively  of  any 
contingency  ;  and  it  is  not  capable  of  being  sold 
negotiated,  transferred,  or  pledged  (h).  ^        ' 

wnoie,  IS  to  narrow  materially  the  difference 
between  what  is  called  a  strict  and  a  beneficTa 
construction  AH  statutes  are  now  const  d 
with  a  more  attentive  regard  to  the  language  and 
nmxnal  statutes  with  a  more  rational' reg'!  d  to 

orLTv  "l    "*"'^''"  °'  '''  ^^^■■^'^*"'  *b- 

LTHnn    >.     ,?  "'^^'•^^^*'°'^«Wy  right  that  the  dis- 

uction  should  not  be  altogether  erased  from  the 

dic^al  m,nd(c.);  for  it  is  required  by  the  spiri 

of  our  free  mstitutions  that  the   interpretation 

,no.;     ^■^''*^--8™>""".9L.J.M.C.20 

(<^)  I'cr  Pollock  C.B.,  JV.W,„;,o„  v.  Fields,  31  L.  J.  Ex.  233 
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Of  all  Statutes  should  be  favourable  to  personal 
liberty  (a);   and  it  is  still  preserved  in  a  certain 
reluctance  to  supply  the  defects  of  language,  or  to 
eke  out  the  meaning  of  an  obscure  passage  by 
strained  or  doubtful  inferences  (A).    The  effect  of 
the  rule  of  strict  construction  might  almost  be 
summed  up  in  the  remark,  that  where  an  equivocal 
^ord  or  ambiguous  sente.ce  leaves  a  reasonable 
doubt  of  its  meaning  which  the  canons  of  interpre- 
tation fail  to  solve,  the  benefit  of  the  dcubt  should 
be  given  to  the  subject;  a^^d  "igainst  the  Legis- 
lature which  has  failed  to  explain  itself  (c).     But 
it  yields  to  the  paramount  rule  that  every  statute 
is  to  be  expounded  according  to  its  expressed  or 
„.anifest  intention  (d) ;  and  that  all  cases  within 
the  mischiefs  aimed  at  are,  if  the  language  permi  s, 
to  be  held  to  fall  within  its  remedial  influence  (.'). 

(„)  Per  Lord  Abinger,  He»d.«<,»  v.  SherUrne.  2  M.  &  W.  239. 

Ih)  Per  Story  J.,  The  Indiutrg,  1  Gall.  117.  „  ,,    v 

V  Hull  Docl  Co.  V.  Browne,  36  E.  E.  459 ;  J«r  Pollock 

C  B    NiekoUon  v.  Fiel.U.  sup. ;  andyer  Bramwell  B.,  Foley  J. 

FlMer  28  L.  J.  Ex.  106 ;  Puff  L.  N.  b.  5,  c.  12,  s.  5   Barb. 

liLeL.  Carr,  1  Ex.  D.  484  ;  Seeretary  of  State  for  M,a  v. 

Scohle,  [1903]  A.  C.  299.  „  r,   «.  t?  1 43 

(d^  4  Inst  330  ;  The  Sussex  Peerage,  11  CI.  <^  1.  14^- 

(d)  4  msi.oo    ,  ,  T    T  O  S  K.  B.  207  ;  The  Imlmtrij, 

(e)  F--«-*"''""''^/i3QB447;  Wynne.. Mmieto.. 
sup.  v.  ex. gr.  B.  v.  Clarr.O..  " Q_B^**' '  "  ^  ^„„„„, 
1  WilB.126-,  Archer  V.  J««.,  2  B^&  S.  61     ft™ 

3  C.  P.  D.  109;  Kaj  V.  G.  W.  By-  Co.,  UK  7  Q.  B.  384,  j. 
Cockbnr„C.J.;i?.v.Ato...22Q.B.D.66. 
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SECTION    II. STATUTES    ENCROACHINO    ON     BIGHTS,     OR 

IMPOSING    BURDENS. 

Statutes  which  encroach  on  the  rights  of  the 
subject,  whether  as  regards  person  or  property,  are 
similarly  subject  to  a  strict  construction  in  the 
sense  before  explained.  It  is  a  recognised  rule 
that  they  should  be  interpreted,  if  possible,  so  as 
to  respect  such  rights  (a).  It  is  presumed,  where 
the  objects  of  the  Act  do  not  obviously  imply  such 
an  intention,  that  the  Legislature  does  not  desire 
to  confiscate  the  property,  or  to  encroach  upon  the 
rights  of  persons ;  and  it  is  tuerefore  expected 
that  if  such  be  its  intention,  it  will  manifest  it 
plainly,  if  not  in  express  words,  at  least  by  clear 
implication,  and  beyond  reasonable  doubt  (A).  It 
is  a  proper  rule  of  coustrnctiou  not  to  construe  an 
Act  of  Parliament  as  interfering  with  or  injuring 

(a)  Per  Bowen  L.J.,  Houijh  v.  Windm,  12  Q.  B.  D.  224. 

(6)  Weatem  Counties  By.  Co.  V.  Windsor  and  Annapolis  My,  Co., 
7  App.  Gas.  at  p.  188;  Commissioners  of  Public  Works  v.  Logan, 
[1903]  A.  C.  355  ;  Va.  per  BramweU  L.J.,  Wcllsw.  London  A  Til- 
bury Sy.  Co.  5  Ch.  D.  130 ;  per  Mellish  L  J.,  Be  Lundy  Co.,  L.  R. 
G  Ch.  467  ;  per  James  L.J.,  Exp.  Jones,  L.  E.  10  Ch.  663 ;  per 
Car.,  Bandolph  v.  Milman,  L.  R.  4  C.  P.  113  ;  Green  v.  B.,  1  App. 
Cas.  513 ;  Exp.  Sheil,  4  Ch.  T>.  789  ;  per  Bowen  L.J.,  Bendall  v. 
lilair,  45  Ch.  D.  153  ;  per  Lord  Esher  M.E.,  Duke  of  Deton- 
sliire  V.  0*Connor,  24  Q.  B.  D.  473,  referring  to  the  jdgmt.  of 
Cockbarn  C.J.,  Sowerby  v.  Smith,  h.  R.  9  C.  P.  524. 
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persons-  rights,  without  cou.peusatiou,  unless  ono 

on  '•  any  person  "  who  placed  ar^  es      on       y 

quay,  wharf,  or  landing  ^'^^^'' ^^^ZnL^-^' 
L  quay  head,  or  on  a.y  space  of  groun^ 

^*^\^rtrl':Xr  'oh^thefree 
'''''^To7:t^^^^^^^^o  apply  only  to  ground 
'TrThicr  h  re  was  already  a  public  right  of  way 
r:ttV-ate  property -suhj^t^^^^^ 

right,  and  i^*^«  ?7;;;7  "^KoJhstanding 
placed  the  obstruction  on  it  (6).  ^^^^^ 

Lconiprehensve  —  f^t^^^ 
used,  it  was  not  to  be  ~«  .^^  the  rights 

contemplated  ^^''^f^  ^'^^^f^Xd  fL  construing 
of  property  as  would  ^^^  ^J^^^^e  Partner- 
t,ewordsascreatingarig^of-J^^^   that  when 

'''7  ^t  at  ader^bore  interest  varying  with  the 
;rs:.trtrade,theWer^^^ 

L  trader  l^^-^ ^^^'^^^jZe  satisfied 
S:;:i;tl«editoi.ofanyrigM^^^^^^^^^^^ 

Sim»o«»,  10  Ch.  D.  018.  Ee-enacted  by  ss.  2  (<!).  3. 

(A  28  &  29  Viot.  0.  88,  8B.  i,  J- 
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by  mortgage.     Though  he  could  not  recover,  he 
was  entitled  to  retain  (a). 

On  this  ground,  it  would  seem,  Statutes  of 
Limitation  are  to  be  construed  strictly  The 
defence  of  lapse  of  time  against  a  just  demand  is 
not  to  be  extended  to  cases  which  are  not  clearly 
withm  the  enactment;  while  provisions  which 
give  exceptions  to  the  operation  of  such  enact- 
ments are  to  be  construed  liberally  (A). 

Statutes  which  impose  pecuniary  burdens,  also 
are  subject  to  the  same  rule  of  strict  constrrotiou' 
It  18  a  well-settled  rule  of  law  that  all  charges 
upon  the  subject  must  be  imposed  by  clear  and 
unambiguous  language,  because  in  some  degree 
they  operate  as  penalties  (c).  The  subject  is  not 
to  be  taxed  unless  the  language  of  the  statute 
clearly  imposes  the  obligation  (rf).    A  construc- 

(o)  Exj).  Shell,  46  L.  J.  Bank.  62. 

1  De  G.IJ.'l''^"''  °'  ^'^  '^"'""""'  '°  *"''"""  '■  ^o**. 

(c)  Per  Bayley  J.,  Dcm  v.  Diamond,  iB.&O.  243  •  «r  Park  I 
Doe  V.  SnailK,  8  Bing.  152  ■  per  Paikn  R     rr    V^  „'''''■'■' 
\r  A  w  KO.  \,  "■'•  J?e>-  ^aiko  li..  Barn,  v.  Birch,  9 

M.  &  W.  594 ;  Sneez»,n  v.  MarMl,  7  M.  &  W.  419 ;  per  Field  J 
R  V.  Barclay,  B  ^  B.  D.  306 ;  ParUn„o.  v.  A-O.,  l' K  4  H  L 
100.  apiJ,ed  by  Hamilton  J.  in  Nor,hn.l,erlan<i  (Duke)  v.  M 

«42,   InlSec.  v.  Aug,..  23  Q.  B.  I).  579;  per  Hamilton  J 
L.,mton  Uomlype  Corpn.  v.  Andermn,  80  L.  -  ^ 


(-0  Per  Cur.,  BM  Dock  Co.  v.  Pro, 
lock  C.B.,  Nichohon  v.  Field, 
Co.,  11  C.  B.  N.  S.  579 ;  15 


•  J.  K.  B.  951. 
n-Bc,  sup.  p.  460;^wrPol. 

Bup.  p.  459;  Parr,  v.t>oj,rf<,„6'fl. 
Id.  568. 
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tiou.  for  example,  which  would  have  the  effe«*  °^f 
.naHng  a  person  liable  to  P^yj^^--^  ^^  Tot 
in  respect  of  the  same  subject  matter  won 
he  adoV  unless  the  words  ^^Z'rtZ^^ 
precise  to  that  effect  (a).    In  a  case  oi 
doubt   the    construction    most   l'«°«fi°"'\  *°    ^^ 
subject  is  to  be  adopted  (>.).    Thus,  ^-J^^^^^l 
a  bank  manager's  "  total  income  f-»  "f'j, 
for  the  purpose  of    ascertaimng  ^I'^^'^J'^^^ 
entitled  I  partial  relief  from  ---     ^'^  ^^^ 
vearlv  value  of  his  free  residence  in  the   banK 
Trcles.  where  he  is  bo.^nd  to  resi  e  is  no   to  be 

W  Van  V.  Fo.le,  [1893]  1  Q^B^  251.  ^^  ^^  ^  ^, 

602;  I«r  Parke  B     B    *c»  ^,    ^^„„^„,j. 

ley  L.J.,  Be   Thodey,  [V     -J  ;f  '^°- 

Secretary  for  Iwim,  74  1..     ■     _  ^^.^.^^  cJumMa  v. 

ii/e4M«e.,74  L.  J.  K.  B.671,.1.1'.    / 
Osfrm:,  [1904]  A.  C.  144. 
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paid  in  the  first  i„,ta„ee,"  doe,  not  apply  to 

an  r,l.  '  '""'^  ""P'-'y'"!  •»«  tl'e  site  of 

an  almshouse  was.  on  that  account,  declared  bv 
wo  successive  statutes  to  be  exempt  from  tnj 
o  ;he  s  '  "r  ""^'"'•"^  hadsince^befuTp  ,  :' 
land  badT'  :"""""  P"'P°«^'  »°d  the  original 
land  had  been,  by  order  of  the  Court  of  Chancery 
d-acted  to  be  held  by  the  trustees  of  the  haS 
to  their  own  use,  free  from  its  charitable  trusts  dd 
to  thTtaW   ''T'  '''''  "'  '""^  ''-'^^  "^-^  *-an  > 

xempt  *;    ?  ""  !'"'  ''  ^^"^  ''-"  P-vio„si; 
exempt  (4).     So,  an  Act  which  imposed  a  stamp 

whereby  any  sum,  debt,  or  demand  "  was  "ac 
knowjedged  to  have  been  paid,  settled,  LTanc    ' 
or  otherwise  discharged"  was  held  not  to  extend 

posTeZV'T  '"'  '''  °'=^-^-  °f  ^  --  S!n1 
aeposited  (c).    If  one  mstrument  be  incorporated 
by  reference,  in  another,  its  words  would  not  be' 

purpose  of  stamp  duty,  under  an  Act  imposing  « 
u ty  according  to  its  length  on  the  iZume't 
together  with  every  schedule,  receipt,  or  Xr 

-ttei-    put    or    endorsed    thereon,    or'  aLetd 

(a)  44  &  45  Vict.  o.  12  s  Sa     j   /^  o    • , 
(6)  Coar  V.  SabbiU.  3  App.  Ca3.473.  ^-  •^  •  «•  J^-  288. 

(i^^)  ToraWiw  V.  AMu.  6  J3.  &  C  S41  r„    n-       . 

13  L.  J.  Ex.57.  •«^-S41-  '''•■  lfro«jA/o»  V.  r„(/«, 
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thereto  "  (a).    Where  an  Act  impOTed  a  Btamp  duty 
on  newspapers,  and  defined  a  newspaper  as  com- 
nrising  "  any  paper  containing  pubhc  news,  m- 
Sence-ororcurrences  .  .  .  to  be  dispersed  and 
made  public,"  and  also  "  any  paper  containing  any 
public  news,  intelligence,  or  occurrences,  or  any 
remarks  or   observations  thereon  .  .     published 
periodically  or  in  parts  or  numbers,  at  intervals  nc^ 
exceeding  2(5  days,"  and  not  exceeding  a  certain 
size ;  it  was  held  that  a  publication,  the  «>""  ol'J«« 
of  which  was  to  give  news,  but  was  published  at 
intervals  of  more  than  26  days,  was  '>°t  li^^'^. *° 
the  stamp  duty  as  a  newspaper  {!>).    An  Act  which 
imposes  a  stamp  duty  on  "every  charter-party, 
or  memorandum,   or  ot^-er  writing  between    he 
captain  or   owner    of   a  vessel    and    any    other 
person,  relating  to  the  freight  or  conveyance  of 
goods  on  board,"  does  not  extend  to  a  guaran  ee 
for  the   due  performance  of   a  charter-party  (r). 
And  yet,  where  an  Act,  after  imposing  a  stamp 
on  contracts,  exempted  those  which  were  made 
relative  to  the  sale  of  goods,  a  guarantee  for  the 
payment  of  the  price  on  such  a  sale   was  held 

(„)  F.-.»™o»,er.'  Co.  v.  fl.W«fc,  12  C.  B.  557  The  sUmp 
duty  for  length  (in  addition  to  ad  val.  duty,  and  called  "pro- 
Zs  ve  duty")  was  imposed  by  55  Geo.  III.  o.  184,  and  wa. 
rutinued  by  the  subsequent  Stamp  Acts  untU  the  Stamp  Act, 

1870. 

(M  A.G.  V.  Bradbury,  21  L.  J.  Ex.  12. 
;'!5*6Yict.c.79;Be.-»v.La,.,L.B.2Q.B.144. 
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-d  to  i„pLe ':  L  :rr  '''^"'"'  "^'"^^  -^- 

The  Act,  (i  A-  7  T;  "J  '°  «onemte  from  it  (A). 
wtiDff  the  buiWing,  of  cerl''       •  '""P'"  ^'°'" 

--Hbutiol;^4;ro^;-;P;;J^r•voU.tar, 
«'e  a  gratuitous  offerin<r  for  f^  k  I  P^^U'^n's 
-""I  are  not  the  price  of  t    /  ^'""'^^  °^  others, 

by  the  contributors  ro'"'"'^'^"^''^"'^^'^ 
"  a  gift  made  from  1'   .        P^^nents    must    be 

•'eneiitofothe^'^ct  S'^J°«-forthe 
""arked  that  the  cases  t„  ti.  u  ''""■°"«''  '«" 
o»ght  to  be  fairly  markS  I  "  ''"'^  "''"'^'^ 
construction  ought  Tobt"''  ""''  ''"''  -^  "''-al 
tion  confining  the  o lerar"^""'.  '°  ^"'"'^  °^  ^^''^P- 

*"  "e  observe!  hwTvetL    ,f^  ''"'^^^^-     ^'^« 
taxation  to  some      Iw         ""  ^^^^'Ptions  from 

other  members  of  th?  '"*'"  ''^^  ''"'''en  on 

™  01  the  community  (/). 

(»;  ^.r  Biaokburn  J.,  L.  R  2  O  n   i.,    . 

(/;  i'er  Lord  Halsbury  LC    7«7    p 
Us.  331  ^      *"•'  ■*"'•  -S"-  V.  i'Brr.'rt,  15  App. 
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At  the  same  time,  euch  Acts  like  penal  Acts 
are  not  to  be  so  construed  as  to  ^^---^^'^^21 
of  escape  and  a  means  of  evasion  («).    ^^^^^^^ 
Act,  1870,  which  imposed  (s.  3  and  ^^''^^'^J 
ad  'val^e,n  duty  on  Settlements  ^yj^f^^^^^l 
definite  and  certain  amount  of  stock  ^^  f^'^^ 
obviously  applied  ^Hbough  the  >nteres^;  -  ^ 

iTdT;  a     no  2,1  statutes,  the  widest  mean- 
indeea,       i  ian<Tuage  when  needful   to 

but  all  incidental  matters  necessary  for  the  due 
pllance  of  service,  such  as  ^f^^^^^^ 
stationery,  and  organist's  salary  (c-).  In  America, 
revenu  Lb  are  not  regarded  as  penal  laws  n 
The  sense  that  requires  them  to  ^e  —«  ^^ 
strictness  in  favour  of  the  defendant.     They 

(„)  U.  S.  V.  r».V.r-  Barrel,  of  Wine  J  BlatcM.  J59 
\i  33  &  34  Vict.  c.  97  ;  Onslo«  v^  M-  Be.,  11891]      Q.  B. 
239  ;  I«.  Be.  V.  O.W,  78  I^/^^^^^^^^;  ^^      ,.  «.  ,.  ^„. 
(c)  B.  V.  Con.;«ior!/  Court,  31  L,.  J-  W-  "•  ^"^        ,    „  „r  n„ 
■  I  15  L  J  Q  B.  306,  sup.  p.  113  ;  A..a.  v.  t.  A  A-  W.  By., 
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payment  of  costs  fad  h     ^'"'"'  °'  "''"^^""^  **'« 

brought  oSeJed  S'       ^'°"  ^"^^'^"^^  "  ^^ 
Enactments,   also,    which    impose    fo^s    and 

(a)  Oliquof.  Champagne,  3  Wallace,  145 

(0)  tone  V.  5oiofe»,  1  Ralk  9n«i      17 
JTo/e.  %  Co.,  L.  B  1  OB  S^;     L""  *^'"'"  ^•'  ^°''*  -•  ^'^ 
in  the  bterpretation  of  s.  l'  fM    pll  "?■!! ''"'"°  ^'"°'°^'= 
Aot,  1893,  which  gives  cos  s    as  h!.    "     ""'""""^  ^"'^'=«- 
to  a  successful  deLdant  !  ^  ''™  "°"""°'  ""'^  <=«<"". 

P'eUlen  v.  Jlf„./ey,  69  L  J  Ch  s  /1^         "^  "  """'""y  •    l^- 

V.  io„rf„„  e».  Co.,  67  L.  J.  ch  '449   ri   ,  f-"'-  ^'"""'"  ^"• 

''<«'.mwfe,  33  L.  J  O  B  177      /.     r,  '  •"''""'  ^-  ^'■»- 

f«;  ^"-^  V.  £.„„;,,;  16  c.  B^afry-  ■""■^' "  ''■  ^-  ^-  «• 
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solemnities  on  contracts  on  pain  of  invalidity, 
are  construed  so  as  to  be  as  little  restrictive  as 
possible  of  the  natural  liberty  of  contracting.     It 
was  in  allusion  to  the  Statute  of  Frauds  that  Lord 
Nottingham  said  that  all  Acts  which  restrain  the 
common  law,  that  is,  apparently,  which  impose 
restrictions  unknown  to  the  common  law    ought 
themselves  to  be  restrained  in  exposition  (a).    Ihe 
Statute  of  Frauds,  which  enacts  that  no  action 
shall  be  brought  on  contracts  (s.  4),  or  that  the 
contracts  shall  not  be  godd  (s.   17)  (/-),  unless 
"t-:e   agreement  or  some  flote  or  memorandum 
thereof  shall  be  in  writing   and  signed  by  the 
party  to  be  charged  therewith,   or  some   other 
person  thereunto  by  him  lawfully   authorised, 
has  given  rise  to  many  decisions,  apparently  in 
this  spirit.    Thus,  although  it  is  unquestionably 
necessary  that  all  the  essential  elements  of  the 
contract  shall   appear  in  writing,  such    as    the 
subject    matter  (c),    the    consideration  (d),    and 
the  parties  W,  it  has  been  held  that  it  IS  not 

ln\  Aghv  jIMu,  3  Swanst.  664. 

NOW  the  sale  of  Goods  Act.  1893  (56  .  57  V.ct  c      ), 
s  4  where  the  words  are,  "shall  not  be  enforceable  by  act  on. 
)  S,ar,lo.  V.  Conerell,  20  Ch.  V.  90     V.le  of  *«-    Co«.er, 
V  F«™...,  45  L.  .1.  Ch.  276  ;  MarMl  v.  Berrulje,  19  Ch.  D.  233. 

(.)  '^7V.'^"'';".JR^«-'|J^-^         wiUia.,...  Byrne..! 

(e)  WilUamB  V.  Lake,  29  L.  J.  Q-  »•  ^  ■   "  » 

Moo  P  C.  N.  S.  154  ;  WUliam,  v.  Jordan,  6  Ch.  D.  oil .  JJccr 
rr„f.o'  an.  Pari.  HoUl  Co.,   L.  B.  20  E,.  412.     V.  under 
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wculars,  verbally  accepted,  suffices  (b)    Th«  =fof  7 
is  sat  sfied  also  W  /      '""''-es^o;.    1  lie  statute 

Hoch  Co.,  inf.  p.  474.  ^-  J-  l^h.  182,  Jo»«  v.  rktoria 

m  Coleman  v.   Pp,.„,,  5  yin.   Ab.   527    pi    17.   w  U^ 
W,,  3  Atk.  503;  Bill..  Ba.u.n,.  11  L  /L  si  ^lf  " 
JfJaimore,  8  Ch    D    <IR7     w    j  ^- •■•  ^''- »!,  Bui/on  v. 

(c)  Kcnworthy  v.  SchofieU,  26  E.  E.  600 

W  Shorlrede  v.  C7ieei,  40  B   E   aw  •   n    j  11       „ 

"■njf  V.  marlon,  6  H.  L  Cas  9W  „;f„i  ■     ,  ''       '  ^"'''^ 

Co..  sup.;  .U  V.  ^I:    f cH"^"";-  ^"'""•''/-* 

Ca.  D  616     «;/     ^"  '*"•"''  ^'^"""^  ^^^'J  (^0.  V.  Mass.,  44 
"■  ''^''  •  ^'■"<"»!l  V.  Selenham,  45  Ch.  n.  481. 
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the  name  of  a  party  to  the  memorandum  in 
writing  (a).  A  letter  from  the  purchaser  addressed 
to  a  third  person,  stating  the  terms  of  the  con- 
tract (J),  and  one  from  the  purchaser  to  the 
seller,  which  after  setting  forth  its  terms  re- 
pudiated the  contract,  have  heen  held  sufficient 
notes  or  memoranda  of  the  bargain  to  satisfy  the 
statute  (e).  It  has  been  said  that  the  cases  have 
gone  very  far  in  putting  the  correspondence  of 
parties  together,  to  constitute  a  memorandum 
to  satisfy  the  statute  (d).  Irideed,  as  it  becomes 
necessary,  in  such  a  case,  to  inquire  what  the 
contract  really  was,  in  order  to  determine  whether 
the  informal  papers  constitute  a  written  note  of 
it,  it  may  he  said  that  the  very  evil  is  let  in 
against  which  the  statute  aimed  («). 

So  although  it  is  necessary  that  the  parties 
to  the  contract  should  be  sufficiently  described 
to  admit  of  their  identification  (/),  it  is  not 
necessary  that  they  should  be  described  by  name. 

(o)  Pearce  v.  ffordn^r,  [1897]  1  Q.  B.  688. 
(fc)  Oibeon  V.  Holland,  L.  E.  1  C.  P.  1.    Sugd.  V.  &  P.  139, 
14th  ed.     7a.  Re  Boyle,  [1893]  1  Ch.  84. 

(c)  Bailey  v.  Sheeting,  30  L.  J.  C.  P.  150  ;  WUHnwn  v.  Emm, 
35  L.  J.  C.  P.  224 ;  Bvxton  v.  Smt,  41  L.  J.  Ex.  1,  173. 

(d)  Pfr  follock  C.B.,  McLean  v.  Nicoll,  1  Jur.  N.  S.  999. 

(e)  Per  t;iiiinneU  B.,  Ibid.  V.  ex.  g.  SiMon  v.  Whatmore,  8 
Cb.  D.  467. 

(/)  Charhumd  v.  Bedford,  1  Atk.  497  ;  Clmmpion  v.  Phmmer, 
8  K.  R.  79.5  ;  William  v.  Lake,  sup.  p.  470. 
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«alo"  of  the  propertvM  1  "'*""  ^°'"  "'« 
the  seller  (a);  C  Jw  .  I  "'®''''""y  '^''^''"bed 
by  the  agLVofth  tr^-ruW^ 

which  require  th    I  T      ^''''  '^'  ^"''^t'nents 
^traed  Jh2*tl/;S^^^^  '?  ^^ 

wrote  his  will  with  hi7         i      ^  '^'***°'"  ^ho 

name,  was  deemed  to  h„7    I      ,    ^  ^°''"'  ^'« 
"Bigaed"  his  Will  M       T    ^"'■'''^  sufficiently 

who%rotehi^ltreWirrr"°^^' 
at  the  end  of  it  w«=  ^     "^ ,"'''''  elsewhere  than 

"-hscribed"  itJiin  tlTst';  f'".  ""^^^^""^ 
A  letter,  heginn^    l^tl    ^^/^^^^^^^^ 

-, -drawn  „p,y.,eir  eler.hytte- "auttS" 

'-.  L.  R.  6  Eq.  aia  '^''  '"'"  "'*■     ''''•  'ff'-'  V.  Ban;,,,. 

{'>)  Poller  V.  Suffield,  L.  B   18  Pn  i  . 

(^)  29  Car.  11.  c  3  s  ^  r         "'""•  *""•  **  ^■'-  «•.  563. 
frA  7?  )    -         t  •  ^""«!l«'  V.  Stanley.  3  Lev  1 

wd  62.  /  -  -1  J^.  J.  Q.  B.  171 ;  F/.  sup.  pp.  61 
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an.l  presented  by  him  to  E.  for  signature,  has  been 
held  to  be  sufficiently  signed  by  a  person  authonsed 
by  H.  &  Co.,  so  as  to  entitle  E.,  who  had  signed  it 
to  sue  them  for  breach  of  the  contract  contained 
in  the  letter  (a).  An  agreement,  too,  has  been 
held  to  be  sufficiently  signed  by  a  corporate  body, 
within  the  meaning  of  the  Statute  of  Frauds 
where  a  resolution  ordering  its  engrossment  and 
execution  was  passed  by  the  body  and  signed  by 
the  chairman  (b).  i 

Acts  which  establish  monopolies  (c),  or  confer 
exceptional  exemptions  and  privileges,  correlatively 
trenching  on  general  rights,  are  subject  to  the 
same  principle  of  strict  construction  (d).  The  Act 
21  Edw  I.,  De  Male/actoribus  in  Parcis,  which 
authorised  a  parker  to  kill  trespassers  whom  he 
found  in  his  park,  and  who  refused  to  yield  to 
him,  was  construed  as  strictly  limited  to  a  1  gal 
park(e)-that  is,  one  established  by  prescription 
or  Boyal  Charter,  and  not  merely  one  by  reputa- 
tion (/).     The  enactment  that  shipowners  should 

(a)  Evan.  v.  Hoare,  [1892]  1  Q-  B.  593. 

5    Jone.  V.  7icU.ia  Docl  Co.,  46  L^J.  Q.  B.  219. 

.  Per  Lord  Campbell,  Reed  v.  I«-,ia«.,  3  E.  ^  B.  899, 
dLc.  U.  S.  CaUe  Co.  v.  Anglo-Au.  Co.,  2  App.  Ca»  394^ 

(d)  V.  e..  gr.  B.  V.  Bull  Dock  Co..  3  B.  &  C.  516 ,  BruMl  . 
Wat«m.  L.  E.  3  Q.  B.  418. 

(.)  1  Hale,  491 ;  3  Dyer,  326b ;  Com.  Dig^Parl.  (B.)  20. 

(/)  Co.  Litt- 233a ;  2  Blackstone's  Com. 38, 41b. 
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such  as  the  fi«tL^s£rT""  °'  '"  '''^«''*-«> 

have  been  covered  "van  ^""^  '  ''""''^  "°' 

freight."  and  Ihe  ph  Le  't'  °V'  "'  ^"'^  ^'"'^ 
and  her  appurtenancir-'h^d  .        ""  °^  *'^«  «"? 

in  other  pa?tsofrrct('r  S  d":?  ^^'^  ""^^ 
on  lh«  sroonJ  11,,,  .1.  .        aecuion  mW 

(n)  Oali' V.  Lnurie  20  P  n  iqq    c    ■  . 

li:  nelona,  L.E  1  P  c  Wfi  '  t    f  '      '"""■  ^  =^^°°-  P'  C 
c;  K.  ex.  gr.  p„  James  L.J..  m......  ..  t,     .  „  _.    ■_^-^*''- 


b, 


2Q. 


179. 
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A8  the  Government  of  India  is  precluded  from  legis- 
lating  directly  as  to  the  sovereignty  or  domm.on 
of  the  Crowu  over  any  part  of  its  terntones  >n 
India,  an  enactment  by  the  Indian  Legislative 
Council    naking  a  notification  in  the  Gazette  con- 
elusive   evidence  of  a  cession  of  territory    was 
held  inoperative  to  prevent  a  Court  m  India  from 
inquiring  into  the  nature  and  lawfulness  of  the 
cesln  fa).     A  general  Order  made  by  the  judges 
of  the  Court  of  Chancery,  under  ParUame^ta^ 
authority  to  regulate  the  procedure  of  that  Court, 
and  which  directed  how  a  defendant ''  m  any  suit 
might  be  served  with  process  abroad,  was  held  by 
Lord  Westbury  (h)  limited  to  those  suits  m  which 
service  abroad  had  been  provided  for  ^y  law,  viz 
suits  relating  to  land  and  public   stock  by  the 
2  Will.  IV.  c.  33,  and  4  &  5  Will.  IV.  c.  82.    If 
the  Order  had  been  construed  literally  as  applicable 
to  all  suits,  it  would,  while  P-^^^-f  ^y  ^^^^  J^" 
lating  the  procedure,  have,  in  effect,  extended  he 
Jurisdiction  of  the  Court ;  an  object  foreign  to  the 
ict  which  conferred  the  power  of  "^egulaUon.   Th 
decision,  indeed,  was  afterwards  overruled,  but  it 
was  on  the  ground  t..at  the  jurisdiction  of  the 
Court  had  always  existed,  though  there  was  no 


(„)  Vawodhar  v.  Deoram.  1  App.  Gas.  332. 
i,    Cooi«yv.^«de«on.lDeG.J.&Sm.365. 

V    Audley,  6  L.  J.  Ex.  136;  Great  Anriraha,.  Co. 
Ch.  D.  1 ;  Fwf'"  ^-  Barstow,  20  Oh.  D.  240. 


Va.  Lanmnn 
V.   Martin.  •"> 
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fZVJ  '?^°"''"^  "■  ""-^  """  "'«  O'der,  there- 
fore did  not  extend  the  jurisdiction  (a). 

ihe  power  given  to  a  County  Court  judge  "in 

every  ease,  ,f  he  shall  think  just,  to  order  T  new 

tiial,    ,s  exercisable  only  where  such  reasons  exist 

tlir  l^V'^'"^^^'"^  "°"-'  '°  ^-*  "-V 
trial  (A).      And  under    a    power  to  rejrulate   tlm 

to  make  a  rule  empowering  a  judge  to  appoint  a 
deputy  registrar,  if  the  registrar  is  absentTL 
sitting  of  the  Court  (c).    22  &  23  Vict.  c.  21  which 

rules  as  to  the  process,  practice,  and  pleading,  of 

^L  1"  '""''^"^  ''''''  ^-  h«ld  not  to 
authorise  them  to  make  rules  granting  an  appeal 
U.  the  Exchequer  Chamber  and  House  of  Lord's'^^ 
A  different  construction  would,  in  effect,  have  given 
^e  Barons  authority  to  confer  jurisdiction  on  tw^ 
bupenor  Courts,  and  to  impose  on  them  the  duty 
of  hearing  an  appeal  against  its  decisions  (.).    [ 

i^J.Ch.682.     ra.  Be  Bu,field,  32  Ch.D.m 

J)  61  *  52  Vict.  0.  43,  ..  93;  MurtagH  v.  Barry.  24  Q.  B  D 

W2.     Cp.  Johmort  v.  ,A,/,„,<,„,  sup.  p.  134  "'       ^-  "'  "■ 

{<:)   Wetherfield  v.  Nelmn,  38  L.  J  C  P  220      A.  .       . 
to  the  official  retere.,  Lon'^.a.  v.  E^^,  OP  ^"77""" 

^Itl::  '"""'■  '"  ""■  "^  ^"-  ™*-     ^^•'^"  ^'""'.   18 
(0  i'tT  Lord  Kingsdown,  10  H.  L.  Gas.  775. 
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power  given  to  the  Court,  subject  to  the  restrictions 
of  the  Act,  to  authorise  the  grant  of  leases,  followed 
by  a  proviso  that  any  person  entitled  to  the  posses- 
sion of  settled  estates  might  apply  to  the  Court 
for  the  exercise  of  the  power,  was  held  not 
exercisable  except  on  the  application  of  such  a 
person  («).  When  commissioners  were  authorised, 
at  the  same  time  that  they  awarded  compensation, 
to  apportion  the  payment  among  those  benefited, 
an  apportionment  made  at  a  subsequent  time  was 
held  invalid  (A). 

The  Licensing  Act,  1872,  enacting  that  where 
justices  have  ordered  a  distress  in  default  of  pay- 
ment of  a  penalty,  they  may  order,  in  default  of 
its  payment,  imprisonment  for  six  months,  was 
held  not  to  authorise  imprisonment  where  (in  con- 
sequence of  the  defendant  admitting  his  inability 
to  pay  the  fine)  no  order  of  distress  had  been 
made.  It  would,  indeed,  have  been  idle  to  issue 
a  distress;  but  the  words  were  express  and 
positive  (c).     So,  where  an  Act  gives  an  appeal 

(a)  Taylor  v.  Taylor,  1  Oh.  D.  426,  3  Id.  145. 

((,)  Mayor  of  Montreal  v.  Sletent,  3  App.  0»9.  605. 

(c)  35  &  36  Viet.  c.  94,  s.  51,  rapid.  8.  99,  Licensing  (Con- 
soUdation)  Act,  1910;  Be  Bro„m,  3  Q.  B.  D.  545;  fcr  Cock- 
bum  C.J.,  dubit.  Mellor  J.  V.  other  illustrations,  in  the 
oonatruotion  of  the  powers  given  to  the  railway  commissioners, 
Q  W.  By.  Co.  V.  By.  Commn.,  50  L.  J.  Q.  B.  483 ;  Toovier  v. 
London,  Ch.  <*  D.  By.  Co.,  2  Ex.  D.  450 ;  S.  E.  By.  Co.  v.  lij. 
Comm«.,  50  L.  J.  Q.  B.  201. 
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oomplyiu„witUf.     "      *f."."«  '     «"  appeal  not 
"jpiyiug  with  those  conditions  w.thin  such  fim«  . 

imposing  conditions  which  the  I  Ji  .       \^ 
not  imposed      Whp™7>,       J     ^«8'«Jature  had 

The  power  given  by  43  Eliz    c    ')   f.  •    ?• 
to  appoint  "four  tl,r»!    \  '  *°  Justices 

holde™  -•  L    °"' "''^«>  °''  t^o  substantial  house- 
toWeis.    as  parish  overseers,  is  not  well  executed 

(a)  S.  V.  We,t  Siding,  2  Q.  B.  705 

{»)  R.  V.  We^t  Riding,  5  h  &.AA  (!R7  .   i.       >r 
713 ;  B.  V.  Surrey,  6  D  &  L  735     R        «1'  "^  *'-^''*'  '^  «•  «• 
A.  &  E.  842.  •«•««•».  491 ;  n.  v.  Staffordshire,  4 

W     iJ.    V.    &/fo„,     17    L.    J.     JJ      C      yg 

(e)  iri«f»o»  V.  TVwM,  3  Q.  B.  D.  46. 
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by  appointing  more  than  four  (a) ;  or  by  appointiug 
a  single  one,  even  when  he  is  the  only  householder 
in  the  parish  (A).  Sec.  355,  Merchant  Shipping 
Act,  ISSi,  whicli  empowered  the  Board  of  Trade 
to  give  the  master  of  a  ship  a  certificate  to  pilot 
"  any  ships  belonging  to  the  same  owner,"  was 
construed  as  requiring  that  the  name  of  the  owner 
should  be  mentioned  in  the  certificate ;  and  a 
certificate  representing  another  person  as  the 
owner  was  held  not  granted  in  compliance  with 
the  statute  (''). 

Where  trustees,  who  were  authorised  to  borrow 
.f30,000  for  building  a  chapel,  and  to  levy  the 
amount,  with  interest,  by  a  rate,  borrowed  £32,000, 
and  made  a  rate  to  pay  the  interest  on  the  whole 
of  that  sum,  it  was  held,  not  only  that  they  had 
exceeded  their  power,  but  that  the  rate  was  bad 
in  Mo  (d). 

A  corporate  body,  constituted  by  statute  for 
certain  purposes,  is  regarded  as  so  entirely  the 
creature    of   the    statute,   that  acts  done   by  it 

(o)  B.  V.  Loxdak,  1  Burr.  445  ;  1'.  It.  v.  Ml  SainiB,  Verbii, 
13  East,  113. 

(i.)  B.  V.  Comim,  33  L.  J.  M.  C.  87 ;  B.  v.  Cl\fton,  2  East,  168. 
Cp.  I'reeee  V.  Pulleji,  49  L.  J.  0.  P.  686,  and  Cp.  under  s.  'M, 
Trustee  Act,  1850,  Skipperdton't  Trmli,  49  L.  J.  Ch.  619 ;  »(<*<:«' 
Tnuli,  L.  K.  13  Eq.  333 ;  Harfordt  TrmU,  13  Ch.  D.  135 ;  Sc. 
Be  Colyer,  50  L.  J.  Ch.  79. 

(c)  The  Marl  of  Auckland,  30  L.  J.  P.  M.  &  A.  121,  127. 

(i^)  Bilcher  V.  Hughei,  26  K.  B.  424. 


«tati;te8  cwf«rr,n«  powers.  43, 

en':ir4C:jr^-''erstatutooM.o 

P-isions    etri;- r  ~-<^  '••''    '   - 
of  persons.    Thev  mZ  T  '''""        ''""^ 

no*  --ona'trL^or  otr''': '/     ''• 
atute  or  to  the  general  principles  of  law  (A). 

(«)  rao„,W,  V.  Jfi.«.W«r,  ic.  Su  Co    ttT    7  ^  „ 
16  Q.  B.D.  708;  fl/civ   sll^fno   f '  "'•'*»«»•  ^- ^"W.-, 

[1896]  1  Q.  B  m    MaJl        l\^-  ^^  ^^ ■  ^"""'^  -•  Berry 

pi  Q.  B.425;  V,v:l.SK9?2Q'B';r;- '•*•• 
""i-J",   1902]  1  K.  B   160  •  TO„  f^     ^'      "** '  ^'""«'  V. 

Glaigow,  68  L.  J   P   r    qa.   r     ,  '  '"  ^-  1-265;  Scoltv. 

31 
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A  municipal  power  of  regulation  or  of  making 
bye-laws  for  good  government,  without  express 
words  of  prohibition,  does  not  authorise  the  making 
it  unlawful  to  carry  on  a  lawful  trade  in  a  lawful 
manner.  Moreover  a  power  to  regulate  and  govern 
seems  to  imply  the  continued  existence  of  that 
which  is  to  be  regula'.ed  and  governed  (a).  But 
there  is  a  "  well-reoognised  principle  that  where 
there  is  a  competent  Authority  to  which  an  Act  of 
Parliament  entrusts  the  power  of  making  regula- 
tions, it  is  for  that  Authority  to  decide  what 
regulations  are  necessary;  and  any  regulations 
which  they  may  decide  to  make  should  be  sup- 
ported, unless  they  are  manifestly  unreasonable  or 

unfair  "(6). 

A  bye-law  can  be  divided,  if  on  part  being 
omitted,  the  rest  of  the  bye-law  reads  grammati- 
cally, and  when  it  can  be  divided,  one  part  may 
be  rejected  as  bad,  while  the  rest  may  be  held 
good(c). 

In  determining  the  validity  of  bye-laws  made 
by  public  representative  bodies  under  statutory 
powers,  their  consideration  is  approached  from  a 
different  standpoint  from  bye-laws  of  railway  or 
other  like  companies,  which  carry  on  business  for 

(o)  Per  Lord  Davey,  Toronto  V.  Virgo,  [189fi]  A.  C.  88. 
(i>)  Per  Lord  Alverstone  C.J.,  London  C'ounfy  Council  v.  Ber- 
ffloniioey  Bioicope  Co.,  80  L.  J.  K.  B.  144. 

(c)  Per  Lindley  L.J.,  Strickland  v.  Haijet,  sup.  p.  481. 
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"  a  bye-law  necessarily  involves  fh»f  ™u  ?  ' 
unreasonable,  it  is  the  duty  of  the  CoJl  .  ,'  " 
it  to  be  invalid  (h)  ''  *°  ^^"^"""e 

the  navigation  and  Zf/  ""'""^^  "«'°^  °f 

men  carryi„°  me  A     .       ^"^'"'^'"^  °^  **>«  ^oat- 

authoriseT'byX  It;  "^  ^""  '^^"^  "^"^  *» 
on  Sundays,  ZZumTit  *'/  '^''^'^«*^- 
it,  e.ceptLgoing;:'il^  "wht"'  T'  ""^ 
wHohfoundedasohool.e41r;':;t:!:; 

(o)  Knue  v.  Jnhmon,  sup.  n  481  ■  rv.         ^i. 

Jun8d.otion  Aot,  1879,  by  dismissing  fh!     '/  Summary 

ing  a  nominal  penalty  notw^^^^    /  "'V''^^^"''"""  "^  impos- 

in  note  to  p.  488.  '^^ '"'•  PP- ^87,  488,  and  oases 

62?^  ^"•I-"lAlverstoneC.J.,5«e,v.  «,«,„*,  fi904J  I  K.B. 
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to  remoYe  the  master  at  their  discretion,  and  also 
authorised  them  to  make  bye-laws ;  it  was  held 
that  a  bye-law  ordaining  that  the  master  should 
not  be  removed  unless  sufficient  cause  was  ex- 
hibited in  writing  against  him,  signed  by  the 
governors,  and  declared  by  them  to  be  sufficient, 
was  void ;  for  the  power  to  make  bye-laws  did 
not  authorise  the  making  of  one  which  restrained 
and  limited  the  powers  originally  given  to  the 
governors  by  the  founder.  This  was  in  effect  to 
alter  the  constitution  of  the  school  (a). 

Where,  however,  the  statute  conferring  the 
power  to  make  bye-laws  enacts  thet  any  such  laws 
consistent  with  the  provisions  of  the  statute,  and 
not  repugnant  to  any  other  law  in  force,  shall 
have  the  force  of  law  when  confirmed  by  the 
Executive,  it  is  doubtful  whether  a  Court  would 
not  be  precluded  from  questioning  the  reasonable- 
ness of  such  bye-laws  or  whether  they  are  ultra 
vires,  unless  it  be  in  some  very  extreme  case  (A). 

(0)  B.  V.  Darlington  Sciool,  14  L.  J.  Q.  B.  67,  questioned 
by  Lord  Hatherley  in  Dean  v.  Bennett,  40  L.  J.  Ch.  452.  Va. 
B.  V.  Cutbuth,  4  Burr.  2204 ;  Chilton  v.  London  <t  Croydon  Bij.  Co., 
16  L.  J.  Ex.  89 ;  Williavu  v.  G.  W.  By.  Co.,  10  Ex.  16 ;  H.  v. 
Bote,  24  L.  J.  M.  0.  130;  Bottoci  v.  Staffiirdihire  By.  Co.,  20 
L.  J .  Ch.  325 ;  United  Land  Co.  v.  (1.  E.  By.  Co. ,  L.  E.  10  Ch.  58G  ; 
Horton  V.  London  &  N.  W.  By.  Co.,  9  Ch.  D.  623 ;  13  Id.  268; 
Shillito  V.  Thompion,  1  Q.  B.  D.  12.  Cp.  Bonner  v.  0.  W.  By., 
24  Ch.  I).  1. 

(1)  Slattery  v.  Naylor,  13  App.  Cas.  446.  1',  Imtitule  of  Putml 
Aijenta  v.  Lockmood,  [1894]  A.  C.  347. 
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persons  or  bodies  Z  T       ^^'  °'  "'^''*  P"^''^ 
with  privilege     '7       ''  °""  '"'"««*  '^^  P'ofi*. 

agaLt^Le  tr^  r  -'  '^'^^^^  -  --trued 

perhaps,  than  anyX  kL  of        T"  ^'"''"^' 
person   whose  nrnJ^r  enactment.     Any 

riffh'-  tn  P'°P«-'y  IS  interfered  with  has  a 

rigH.  to  require   tiart  thosp    ™,J,„    ■  l    r 

comply  with  the  Wr  of  th         T'''''  '''*" 
as  it  makes  r,rL  ^  enactment  so  far 

Courts  tatr  '^1^°^^'"  ''''''  ^''^^  ^^« 
the  petitions  uZJZ  h'T  ''"''  """"^^  "'' 
in  construing  them  'f  ,  t  '"•°'"'"°"'  '^'>d 
in  effect,  contral'JT  '"'.  '^  *^^^  «« 
or  those  whom   thl  '^°'^    P«'«°-. 

lature  on  ZZli  If  tL"T"''  ''"'   ^''^  ^^S^^ 
good  (d).      The  r    l!^  '"""'  ''"'^  ^°'  ^he  public 
(a)E,  „  ;  °"''^'  "  *''"'«^°'«   t'-eated 

existing  taxes  and  .Zs^^r^r^^  "  "PPlyi^g  only  to  then 

(*".o.).  n9oiVi  stf  ■  "^^  '^'^  ^-  ^°%»  V.  zw:„ 

Commianonera,  [1892]  A  C  323  '""""  ^   ''*'"*"""''»  ■'>»i"-0C(.,«e»( 
(c)  r.  observationn  of  LorH   «!„ii. 
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as  the  language   of  their  promoters,   who   asked 
the  Legislature  for  them ;  and  when  doubt  arises 
as  to  the    construction    of    that   language,   the 
maxim  (ordinarily  inapplicable  to  the  interpreta- 
tion of  statutes)  that  verba  mrtarmn  fortius  (KCi- 
piuntur  contra  proferentem,  or  that  words  are  to  be 
understood  most  strongly  against  him  who  uses 
them,  is  justly  applied.    The  benefit  of  the  doubt 
is  to  be  given  to  those  who  might  be  prejudiced 
by  the  exercise  of  the  powers  which  the  enactment 
grants,  and  against  those  who  claim  to  exercise 
them  (a).     Indeed,  if  words  in  a  local  or  personal 
Act  seemed  to   express  an    intention    to    enact 
something  unconnected  with  the  purpose  of  the 

(a)  V.  wnong  many  authorities,  B.  v.  CrcU,  1  Cowp.  26 ; 

QiUart  V.  OlaMme,  11  East,  685 ;  HM  Dock  Co.  v.  La  Marche. 

32  B.  E.  337  ;  Dudley  Canal  Go.  v.  Orazebrook,  35  E.  E.  212 ; 

Hull  Dock  Co.  V.  Browne,  2  B.  &  Ad.  58 ;  per  Patteson  J.,  B.  v. 

Cumherumrlh.  4  A.  &  E.  741 ;  Blakemore  v.  Olamorijamhre  Canal 

Co    36  E.  K.  289  ;  Webb  v.  Manchetter  By.  Co.,  48  E.  E.  28  ; 

Shicklon  i:  Darlington  By.  Co.  v.  Barrett,  11  CI.  &  F.  590  ;  Scaler  v. 

Pickering,  4  Biug.  448;  Barker  v.  6.  W.  By.  Co.,  13  L.  J.  C.  P. 
105 ;  Erer,fleld  v.  Mid-Suuex  By.  Co.,  3  De  G.  4  J.  286  ;  Strnj,- 
,„„  V.  S.  Staffordshire  Water«,orks,  34  L.  J.  Ch.  380;  B.  y. 
Wycombe,  L.  E.  2  Q.  B.  310;  Morgan  w.  itetropolilan  By.  to., 
L.  E.  4  C.  P.  97 ;  Fennick  v.  Eait  London  Ji;.  Co.,  L.  E.  20  Eq. 
544  ■  per  Cockburn  C.J.,  Hiphia,  v.  Birmingham  Ga>  Co.,  li 
H  &  N  250-  A.-a.  V.  Furne»  By.  Co.,  47  L.  .J.  Ch.  776  ;  La,.h 
V  N  London  By.  Co.,  L.  E.  4  Ch.  522;  CTo«,c.v.  Stafford,hr. 
Pollcri,M,  h.  E.  8  Ch.  125  ;  AUriMham  v.  aeMre  Lines  Co»- 
mittee,  15  CJ.  B.  D.  597. 


i-«v.x,  .ex.  orv,.«  pow^  OK  phxvz™.  487 
promoters,  and  which  ti,n  „ 
done  thai;  duty  To  J  IT?      '"'''' *^^^  ^''^ 
introduced,  al/ost  a,^  .   "'''   ''""^^'^  *°  te 

said,  would  8^2  ?,7^  ••"°«°".  it  has  been 
having  that  21  j:;"'^"^  *°  ^••^-°*  '^-  f-- 

iigt^f^ltTalrjr  ^^'r°*  '^^^^^^^  -  '^^ 
to  strict  con    ;  2; tr^^^^    ^^  *°  ^^  -bject 

from  the  Cown,  to  wh^o,   ;e;tf r' "  ^""'^ 
subject  to  it     Ab  tim  i„ff  analogous,  are 

.«.^... ... ,™«.  .rr";rrir''^ 

away,  in  effect    th.      ^''g»sjature,    m    granting 

•''        eiiect,  the  ordinary  rights  nf  +i,         ,. 
jeot,  should  be  understood   L  !•        ^  '"''■ 

"' ''^ '"^'^ ''"-"■  ^- ^*^i"*,l  Bob.  C.  230. 
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pubUo  representative  bodies  for  essentiaUy  pubUc 
purposes  (a). 

ie,„J.mo»d  V.  ff.  London  Bj-  Co.,  L.  E.  3  Ui.bIM .  i>y 
^„,ar^  Co.,  1  App.  Cas.  662;    Vena^'>  Ca.e.  2  Oh.  D. 
V.  pp.  481-484,  Bup. 


il'    .  li 
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SECTION  I._S0ME    SnBOBI,I..TK   PBn,CIPLES-..p.cT 
Of   USAOE. 

an? othlf.  *''**  *''  '^^'  ^^P°^"'-  °^  "^  statute  or 

optima^   ««o(a).     Contemporanea  expmitio  est 

TZZIT'"''  "  '^^'(*>     Where  this  ha« 
been  given  by  enactment  or  judicial  decision    it 

rtheTT  '"  '^  ""^'^'  ""'  conclusive  (c).     Bu 

be  S   true^on        ""'"''  ""'^^'  ^^  P~^  »" 
,    ^^   *'"®  °°«'  even  when  the  language  has 

yn.olog:caIly  or  popularly  a  different'mli^r 

stood  wh?  ""  *^'  '""'^  ^  ^^•''^  '*  ^'^^  under- 

tor   n         .r'  P"^^''  ^'^  '■  ^'"^  '1^°''«  ^1^0  lived 

r  asonabrh        ""'  "''^'^  "  ^^^  ?--''.  -ay 

('')  2  Inst.  11. 

■Ifoniinjfcm,  26  L.  J.  Q.  B.  181  '  '^"'''»"  "■ 

(rf)  Sup.  p,  96. 
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than  their  descendants  with  the  -— noes 
to  which  it  had  relation,  as  well  as  with  the  sense 

e,po.iliii»  W-  J    J  n„  ,„g. 

It  hM  been  Bometimea  eaia,  iQ""    • 
i,  onh  tbo  inlerprele.  of  an  otaour.  l.«,  bu 

^  T    I    ia  "i«9  ■  Bfto.  Ab.  Stat.  (I-)  5;  2 
(„^  Co.  Litt.  8b;  2  Inst.  18,  282  .  »«>•  '^  ^     ^^  ^ 

Hawk.  c.  9   8.  J,  SWpp  Lord  Kenyon,  !,«»/. 

Mansfield,  B.  v.  Varfo   1  Cowp.  ^^".1^  ^^^  ^  ^ 

V.  1C«.«,  3  T.  B.  364,  BlanUe,  v.  WMy  W         . 
S«,  Id.  604;  per  BuUer  J..  J^^'^t^J;  iBest'cX. 

P„,i.r,  3  Atk.  576;  per  Lori  Eldon   A  tf. 
338;  per  Parke  B.,  J™.- v.  ^^'-J^'g^^  g   158;  B.  v. 
S.»„abe,  3  0.  B.  469;  R  v.  3f«.».<-^  ^^-  ^^.^^^ 

Dace.  Id.  374 ;  ^e^ca-tle  v.  ^.-6^,  12  C^_^     ^  ^  ^   ^  ^^ 

Ifu  t.  C.  P.  262  ;  Mo„..,.e  P.er.^,  1  Mao^^  H.  L.  401. 
(c)  iJ.  V.  Canterbury  {Archhp.).  U  y.  o'     .1- 


oerned  th«„       'ather  an  oppression  of  t),ose  cor- 
y;.     iiut  It   seems   different  where   t),» 

wie  election  of  coroners  who  are  not 

(a)  Sheppard  v.  Gomold,  Vaujrh    17n-  .-,  t     j  t, 
i^"«i«.  V.  fl„.i„.,,,,  3  CI  \  F  354  r       T    ^*^"^'"""'' 

«^  and  p^a/v.  i,:!l::s-«ir  '■  ""■*"*'• '  «•  •'  ^■ 

CO  Per  Lord  Eldon,  ^..,,  v.  Sn^i,  2  ,rac.  &  W.  321. 
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knights,  if  they  posseBsed  laud  enough  to  qualify 
them  for  knighthood  («) ;  though  in  one  case  a 
merchant  appears  to  have  been  removed  from  a 
coronership  for  that  he  was  communk  mermtor  (b). 
So,  a  power  given  by  6  Hen.  VIII.  o.  6,  to  the 
judges  of  the  Queen's  Bench,  to  issue  a  writ  of 
Procedendo,  was  held,  from  the  course  of  practice, 
to  be  exercisable  by  a  single  judge  at  chambers  (c). 
Although  the  31  Eliz.  o.  5-which  limited  the 
time  for  bringing  actions  on  penal  statutes  to  two 
years  when  the  action  was  brought  for  the  Queen, 
and  to  one  year,  when  brought  as  well  for  the 
Queen  as  for  the  informer-was  silent  as  to  actions 
brought  for  the  informer  alone ;  it  was  held,  partly 
on  the  ground  of  long  professional  understanding, 
that  the  last-mentioned  actions  were  Umited  to 
one  year(d).    Though  15  Eich.  II.  enacted  that 
the  Admiralty  should  have  no  jurisdiction  over 
contracts  made  in  the  bodies  of  counties,  never- 
theless seamen  engaging  in  England  have  always 
been  admitted  to  sue  for  wages  in  that  Court  (0, 
where  the  remedy  is  easier  and  better  than  in  the 
Common  Law  Courts  ;  o:  the  ground,  it  has  been 
said  (/),  that  communi'i  error  facit  jus  ;  or  rather, 
(„)  P.  N.  B.  164.  (5)  2  Inst.  32 

(c)  B.  V.  Scaife,  20  L.  3.  M.  C.  229.     F.  Letgh  v.   Kent.  J 
T.  R.  362. 

Id)  Dj/er  v.  Best,  L.  B.  1  Ex.  152. 

(e)  Smith  V.  Taiy,  1  Keb.  712. 

(/)  Per  Lord  Holt,  Clay  v.  Sudgrave,  1  Salk.  33. 
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49; 

being  clear!  we  shouV    tt^^^^^^^^^^^  "^ 

^rom  the  constraction  p„t  uC '     bv    ^^f°* 

-n  have  Len  Lis     en  a/  o  Z?  "'  ^'^'^*- 
of  an  old  Act  of  Parliaren," (*    'Tf  ZTH 

affecting  propel  In.  "  '"**"'^  ""'^^"''"y 

which  has  Zn  L^      perpetually  recurring,  anj 

of  disregarding  Va:X;:;rr-^«^ 

be?p;iic^rt  1  ""r *'°"  -"'^  -en,  to 
eelebr^y  Ttrrubric  rr"f  ""^^  °^  --h 
of  Edward  VI   7ul       f"  ^"*  ^"^y^'  ^ook 

«w..d  weiriibs^  reo;t':hiird  "•^^•'^^•'"^'^ 
-----jp^r^r-xrr 

(a)  In  «.  V.  Euex,  i  T.  B.  594. 
<*«  V.  P„rM«,  L.  R,  3  p  c  650  ■^'"  ^"-  *"*- 

3oi?3S:  '*'^'  ''""'"^'  ^"'"^  -  ^™-*«y.  L.  E.  5  H.  L. 
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again  ordered,  by  the  conjoined  effect  of  1  Eliz. 
0.  2  and  the  Advertisements  or  Orders  issued  in 
pursuance  of  it ;  and  the  former  soon  disappeared, 
the  surplice  becoming  the  sole  officiating  vestment 
until  the  Restoration.    The  rubnc  of  the  Prayer 
Book  of  1662,  however,  with  13  &  14  Car.  II.  c.  4 
(which  confirmed  1  Eliz.  c.  2),  directed  that  the 
vestments  used  under  the  book  of  1549  "  should 
be  retained  and  be  in  use  "  (a) ;  but  the  surplice 
alone    continued    to    be    worn    for    nearly    two 
centuries.     When  the  right   or  duty  of  wearing 
the  old  vestments  was  asserted   the  Privy  Council 
held  that  the  last  rubric  (which  has  the  force  of 
a  statute)  did  not  repeal  the  Act  and  Advertise- 
ments of  Elizabeth,  and  must  be  read  as  if  both 
were  inserted  in  it  (b).    This  construction,  which 
was  not  reconcilable  with  the  meaning   of  the 
words  of  the  rubric,  nor,  perhaps,  in  harmony 
with  the  ordinary  principles  of  interpretation,  was, 
however,  the  construction  which  had  been  put 
upon  it  by  long  and  general  usage.    Any  other, 
indeed,    it    was    remarked,    would    have     been 

(a)  Whether  through  diaingenuousnesa  or  negligence  ?  Per 
Dean  Stanley  in  his  Christian  Institutions,  p.  167.  Semble,  it 
was  done  advisedly  ;  for  the  attention  of  the  bishops  had  been 
caUed  to  the  possibility  of  a  return  to  vestments  aa  the  result  of 
the  wording  ;  Eehbert  v.  Purchas,  L.  E.  3  P.  C.  643  ;  T.  sup.  p.  44. 

(!,)  Bidsdale  v.  Cli/tor,.  2  P.  D.  276  ;  Kelly  C.B.  and  two  other 
members  of  the  Council  dissenting.  V.  letter  to  Lord  Ohancelloi- 
Cairns  by  Chief  Baron  KeUy,  1878,  p.  14. 
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first  booMo.eav;UX 

that  it  .TZli^'Z  V"""' ''  *^^  ^-* 

sidered  the  true  oil  f!  !      ^"''"^"^  <'°"- 

yeaM*).    Etr  aTer  Vol^^ltl^  ^'^^  ^-^"^ 
an  interpretation  from  authowL  '"''""'^ 

could  hardly  have   Z  *"',°"*''*'^«  "sage  which 

'The  Centraf  c2-    7.°'^''^'^^  ^^^«"   '<>  i'- 
Will.  IV    f  36   T\ ''°"^'  ^<"'   1«34  (4  &  5 

tW  Court  •oV-toT'^^!'^^  ^-"^^^^ 

*^y  all  Offences   4e^4;rr    iel  *'T'  '^ 
commission  of  Oyer  and   t!  "°'''''  " 

or  Middlesex,  was  con«tr    7!      '"''  ^"^  ^'"^^^ 

iud.e  to  tr;;T„cr;:rtr\r  ^^^^^^« 

practice    of   other    s„r,o      °  ^®   universal 

judicature  held  ^70         ."""'^^    "^    -'"•inal 
Terminer,  as  weS  «    .r'"'"''''°"'  °^  «"  -  ^^^ 

the  Cent/airmtrcfu;  ttt  t?  t^'^"^^^  °^ 

since  the  passing  of  the  Act/c  "'^""^  ^""^ 

When   the   question    arosV  whether  a    person 

WCo.v.Z«v,;,,L.R.9Q.B3 
W  £«.«„«.  V.  iJ.,  L.  E.  4  Q.  B  394      r      k 
""•■per,  3  Ex.  D.  198  •  r„  r  '  7         ^•'  'however,  ««„  v 
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convicted  at  one  time  of  several  offences  could 
be  cousidered,  at  the  time  of  the  adjudication, 
as  "in  prison  undergoing  imprisonment,"  within 
s.  23,  H  &  12  Vict.  c.  43  (which  authorises  the 
convicting  justice,  in  that  case,  to  make  the 
period  of  imprisonment  for  the  second  offence 
begin  from  the  expiration  of  that  of  the  first), 
it  was  decided  in  the  affirmative,  partly,  indeed, 
in  conformity  with  the  construction  put  on  the 
analogous  enactment  in  7  &  8  Geo.  IV.  c.  28,  but 
partly  also  in  consequence  of  the  practice  of  the 
judges  for  forty  years  (a). 

In  all  these  cases,  a  co^trary  resolution  would, 
to  use  the  words  of  Parker,  C.J.  (A),  have  been 
an  overturning  of  the  justice  of  the  nation  for 
years  past.  The  understanding  which  is  accepted 
as  authoritative  on  such  questions,  however,  is 
not  that  which  has  been  speculative  merely,  or 
floating  in  the  minds  of  professional  men  ;  it  must 
have  been  long  acted  on  in  general  practice  (c), 
and  publicly.  A  mere  general  practice,  for  instance, 
which  had  grown  up  in  a  long  series  of  years, 
on  the  part  of  the  officers  of  the  Crown,  of  not 

(o)  B.  V.  Cuibuih,  L  E.  2  Q.  B.  379.  Va.  Buccleueh  (Duh) 
V.  Metrop.  B.  of  Worke,  L.  E.  5  Ex.  251 ;  MigncauU  v.  Mah, 
L.  H.  4  P.  0.  123. 

(b)  In  B.  V.  Bewdley,  1  P.  Wms.  223. 

(c)  Per  Lord  Ellenboroagh,  Iihemood  v.  Oldknow,  3  M.  <!:  S. 
396 ;  per  Lord  Cottenham,  Waler/ord  Peerage,  6  CI.  &  F.  173 ; 
pi'  James  L.J.,  Be  Ford  and  Hill,  10  Ch.  D.  370. 
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using  patented  inventions  withnnf  , 

to  the  patentee,  under  the^        ^ernunerataon 

Crown  was  preoludrrf,         ''"P^«««""'  that  tlie 

Levemon,  sun    n    ^o«  ^"ou     e.g.  Ji,  y. 

ment   in    C/«^<.    Ar^,  •    .■  ""^son  s  state- 

(«)f.a(WB.,35L.J.Q.B.200. 
W  8  App.  Cas.  673. 

(")  76  L.  J.  K.  B.  166 

32 
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A  univeral  law  cannot  receive  different  interpre- 
tations in  different  towns  (a).  A  mere  local  usage 
cannot  be  invoked  to  construe  a  general  enact- 
ment, even  for  the  locality  (h).  A  fortiori  is  this 
the  case,  when  the  local  custom  is  manifestly 
at  variance  with  the  object  of  the  Act;  as,  for 
instance,  a  custom  for  departing  from  the  standard 
of  weights  and  measures,  which  the  Legislature 
plainly  desires  to  make  obligatory  on  all  and 
everywhere  (c). 

Usage,  ancient  and  modern,  if  certain,  invariable, 
and  not  unreasonable,  has  often  been  admitted  to 
throw  light  0:1  the  coiistruotion  of  old  deeds, 
charters,  and  other  documents  (d). 

SECTION  II. — CONSTBUCTION  IMIOSED  BY  STATUTES. 

When  the  Legislature  puts  .i  construction  on 
an  Act,  a  subsequent  cognate  enactment  in  the 
same  terms  would,  prlmd  facie,  be  understood  in 
the  same  sense.   Thus,  as  s.  125,  6  Geo.  IV.  c.  16, 

Th.  far  Lord  Blackburn,  Clyde  Navigation  v.  Laird,  8  App.  Cas. 
670. 

(o)  Per  Grose  J.,  B.  T.  Bogg,  1  T  B.  728. 

(6)  B.  V.  Saltren,  Cald.  Hi. 

(c)  Noble  V.  Durell,  3  T.  E.  271. 

((J)  V.  ex.  gr.  Wiihnell  v.  Gartham,  6  T.  H.  388 ;  Doe  v.  Bies, 
8  Bing.  181,  per  Tindal  O.J. ;  Wadley  v.  BaylisB,  15  E.  E.  645 ; 
Beaufort  v.  Saamea,  3  Ex.  413  ;  Bradley  v.  Nemaelle,,  23  L.  J. 
Q.  B.  35. 


'..tap.'.;,".  „::*;:;»  ;r.r'-'^''''» 

»»  5  i  6  Will   IV  „  ZT  f  r         ""  P'««»W« 

" »..».  .»rj™SLr  -  r„";  *' 

hands  of   innocent  holders    for  l  i  ^^ 

by  the  latter  Act  modmod  si  as  t      '   T'  "" 
valid  in  such  hands     it   w.?  /"''''  *''^'" 

the  Act  of  Geo  Tv  f'»»s"3ered,   when 

section   w  s  re  enac'ter  'T''''  """^  '*«  ^^Sth 

-Ban.^t'rti:hd:;Lnr\rL:: 

the  renewed  enactment  oa.rht  fn  '  ^** 

It  may  be  taken  for  rrranfo,!  j^i    ^  ^, 

— c,nainted.;.^rl;::f:;:-ft 
*;«,  28  L.  J.  M.  c.  lao.    r.  Vi/,  S;™"?'?/:'"^  ^• 

W  ii.  V.  S„i,tt,  4  T  B  419 .   Wn.  Z,  ■'■  °-  ^-  l^S' 

sup.  p.  345.  -^^  ■«■  "9 .  ^Mi"-",  V,  .w.H,-„,  6  B.  &  c.  454, 
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law  (a).    Therefore,   when  tae  words  of  an   old 
statute  are  either  transcribed  into,  or  by  reference 
made  part  of,  a  new  statute,  this  is  understood 
to  be  done  with  the  object  of  adopting  any  legal 
interpretation  which  has  been  put  on  them  by 
the  Courts  (6).     So,  the  same  words  appearing  in 
a  subsequent  Act  in  pari  materia,  the  presumption 
arises  that  they  are  used  in  the  meaning  which 
had  been  judicially  put    on  them;    and   unless 
there  be  something  to  rebut  that  presumption,  the 
new  statute  is  to  be  construed  as  the  old  one 
was  (r).     One  reason,   for  instance,   for  holding 
that  s.  504,  Merchant  Shipping  Act,  1854  (which 
limited  the  liability  of  shipowners,  and  is  replaced 
by  s.  503,  Merchant  Shipping  Act,  1894),  did  not 
extend  to  foreign  ships,  was  that  the  enactment 
was  taken  from  53  Geo.  III.  c.  149,  which  had 

(a)  Per  Lord  Blftokburn,  Tounj  V.  Leamhglon  (Mayor),  8 
App  Ca8.  526 ;  Exp.  Keu,.  C.  C,  [1891]  1  Q.  B.  725 

Z)  Per  James  L.J..  Dale'.  Ca>e,  6  Q.  B.  D.  453  and  in 
Grear.>  v.  ToJieU.  14  Oh.  D.  571;  P"  "^f^'ll^J^';'^  I 
Walloni,  52  L.  J.  Q.  B.  322;  Jay  w  Jo*».(<.»e  [1893]  1  Q.  a. 
25  189      Ya  as  to  Consolidation  Acts,  sup.  p.  96. 

\c)  Marten  v.  B.,  27  L.  J.  M.  0.  4  ;  per  Blackburn  J  J„„e,  v. 
M  4  Boeh  Co.,  11  H.  L.  Cas.  480;  E^f.  Thorne,^  Ch^D.  457 
E.r.  Amater,  5  Ch.  D.  27;  per  James  L.J.,  E^.  Ca«pbeV. 
L  E.  5  Ch.  706;  per  Lord  Coleridge  C.J.,  Barlo«r.Teal,lo 
S  B  D  405 ;  ^r  Fry  L.J..  A,ery  v.  Wood,  [1891]  3  Ch.  118 
L^,.^  LindW^. J.%«.'«<  Ba„.  V.  W..nn.,  30  Ch.  D.  ^85 ; 

Cp.  the  remarks  of  Byles  J.,  St.  Loeky  y.  Green,  9  C.  B.  N.  S. 
370  ;  Ya.  ex.  gr.  Slurgie  v.  Darell,  sup.  p.  421. 
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o  '  "-/"f  -'^-^Xr.  of  the  Judicature  Act  IH?-? 

giveVtrr'  *;.'  ^^^  •'^-'-<=''-  -ta<i  been 

earlier,  mav  hn  fa/     J    ,        «^P«s«o"s  in  the 

are  u^dTth's  later  Act  ^1.^%^''^"''  "'^^ 
Act,  1842   wh.vr  ^"'  *''®  ^""'"ne  Tax 

appLat\:'/.i:.3V"" '''-''  ^^"^-^^ 

use  this  exT,r««<,  ,    purposes,"  was  held  to 

achX^r^aC:.:::;™"^--^ 

law  t;Lt2ir"~*  -^-^  -'  alter  the 

oMt(;%?ir;r7rTTT/^rr 

evidence  Si'    he  r;.'''  ''°'  '"'^'^^  '^-'^ 

i-probably  conCed  bv  th  '"^""^°"'  '^°' 
Courts  in  those  dTy'  tW  t  '  '"'='''''  °'  '^« 
i-^  evidence,).    S^ILaoToZTi   cf  "^ 

(<•)  Per  Turnnr  T  T    ^  -^"W.  VI.,  continniDfr 

n   B  ■  ^"■P"  ^-  •Oo^'rti'.  27  L  J  rh  Kin 

S  5  tt;.  '^*''''  *'  ^-  '■  Q-  «■  6^2    ""'•  ''"■ 

(cj  5  &  6  Viet.   0.  35    s    fil  ■   I- 
^-«»^',  61  L.  J.  Q  B  265     r/p  ^*  Co™„,.Wo„er,   v. 
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till  the  end  of  the  then  next  Bession  an  Act  of 
Hen.  VIII.,  which  was  not  limited  in  duration, 
was  considered  to  be  idle  in  that  respect,  and 
not  to  abrogate  it  (a).  An  Act  which  provided 
that  no  more  than  G<f.  in  the  i  should  be  paid 
for  appraisement,  in  oas(  ^  of  distress  for  rent 
"whether  by  one  broker  or  more."  did  not  alter 
the  earlier  law  which  required  that  goods  distrained 
for  rent  should  be  appraised  by  two  brokers  (6  . 

A  passage  in  an  Act  which  showed  that  the 
Legislature  assumed  that  a  certain  kind  of  beer 
might  be  lawfully  sold  without  a  license    could 
not  be  treated  as  an  enactment  that  such  beer 
might  be  so  sold,  when  the  law  imposed  a  penalty 
on  every  unlicensed  person  who  sold  any  beer  (c). 
Sec  27,  41  &  42  Vict.  c.  77,  which  provided  that 
s.  149.  Public  Health  Act,  1875,  which  vcsts  the 
"  streets  "  of  a  town  in  its  local  authority,  should 
not  be  construed  to  pass  minerals  to  the  Ircal 
authority,  was  considered  not  to  afford  the    afer- 
ence  that  the  soil  and  freehold  of  the  sweets 
vested  in  all  other  respects  (d).    Earlier  bankrupt 

(a)  The  Price!  of  Wine,  Hob.  215. 

(6)  Allen  v.  Flicker.  10  A.  &  E.  640. 
c  Head  V.  Storey,  30  L.  J.  M.  C.  HO.    V.  U  «.  25  V,ct.  c^  21  s.  X 

\1)  Co.eri.le  v,  CUrlion,  4  Q.  D.  B.  116 ;  Tra„^«.o.  M.  / 
mL..  mited  Telephone  Co.,  13  Q.  B.  D.  904;  Boifc  v.  .S. 
George,  So«,h.ark,  14  Ch.  D.  785;  Tunlridge  ^f-Jl"""' 
[1896]  A.  C.  434.  V.  Brantom  v.  Griffits,  1  C.  P.  D.  355,  i.e, 
Brett  J. 
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from  arrest;  but  when  the  Bankruptcy  Act  i8G, 

h  Wth/f  H       ""^  '"""''''■*  °'  Parhament,  it  was 

Many  enclosure  4cts  were  passed  unde.  the  once 
Pievalent  opinion  that  the  lord  of  a  manor  had 
a  se,gnonal  right  of  sporting  over  every  pLt  of 
the  manor;  whereas  he  had  only  a  right  of  JnTf 

3(t  T'  nr^^"  ^'^  tL^rr^hirf  z 

out  of  V  ."  '^"'^  ^°'^  '^'^^^^^l  «^e  freehold 

arose  as  to  whether  this  reservation  entitled  the 

The"  ;'7f  ;.^;'^-'-^  over  the  encWes ^ 

9  Geo   IyWoVi''  "  "'"""°"  '^^*  'he 

land,  whether  open  or  enclosed,"  had  been 

(«)  Newcmtle  v.  ilfomX  L.  R.  4  x..  L.  661. 

('')  Pickering  v.  JToi/ej,  28  E.  B.  430. 

if)   r.  Greathe<id  v.  Mori,;,,  10  L    J    C    P    9JR     i. 

D«™.J,re  (Duke)  v.  OCo,.,,,,,.  24  Q.  13.  D.  468.  "^^  ^^ '  '^^^  ' 
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evaded  by  the  destruction  of  game,  not  on  open 
and  enclosed  lands  as  described  in  that  Act,  but 
upon  public  roads  and  paths,  and  in  making  pro- 
vision to  meet  the  evasion,  proceeded  on  an 
erroneous  view  of  the  law;  for  public  roads  and 
paths  are  "  lands "  within  the  meaning  of  the 
earlier  Act ;  and  the  person  who  kills  game  while 
standing  on  them  is  a  trespasser,  not  being  there 
in  the  exercise  of  the  right  of  way  which  alone 
justified  his  presence  there,  but  for  the  purpose 
of  unlawfully  seeking  game  (a). 

Provisions  sometimes  foi^nd  in  statutes  enacting 
imperfectly  or  for  particular  cases  only  that  which 
•was  already  and  more  widely  the  law,  have  occa- 
sionally furnished  ground  for  the  contention  that 
an  intention  to  alter  the  general  law  was  to  be 
inferred  from  the  partial  or  limited  enactment ; 
resting  on  the  maxim,  cxjireixlo  unius  I'^t  I'xdusio 
alterius.  But  that  maxim  is  inapplicable  in  such 
cases.  The  only  inference  which  a  Court  can 
draw  from  such  superfluous  provisions  (which 
generally  find  a  place  in  Acts  to  meet  unfounded 
objections  and  idle  doubts),  is  that  the  Legislature 
was  either  ignorant  or  unmindful  of  the  real  state 
of  the  law,  or  that  it  acted  under  the  influence 
of  excessive  caution ;  and  if  the  law  be  different 
from  what  the  Legislature  supposed  it  to  be,  the 

(o)  li.  V.  Pratt,  24  L.  J.  M.  C.  113 ;  Mayhm  v.  Wanney,  14 
C.  B.  N.  8.  5S0 ;  sup.  p.  452. 


KRROR  OF  FACT  (IK   I  \w    iv    .     - 

"AW    l.V   A   NTATCTK.        ,'(05 

which  the  Cil  "'  "^  '""""'"^  '''at  la'^ 

BO.    Thus  wE  «"°"«°»«Iyas.uu,o<l  to  be 

-poratrjat  r  tSM^^  ^^^'^ "-  'y 

•aeat  in  the  Mayor's  Court  »  "^"  '"'"'''- 

exemptions  of  trEas^Inir  """"  ^"^'^'^'^ 
l^ank  of  England  w«I,.'"P''°^'""^°f  'he 

"-  inferencTrt  r^orl^lr  ^'  ^T' ^^"« 
''y  the  Legislature  to  T  leet  o  T?  ""'' 
the  judicial  answer  was  that  !.  P"""""''' 

able  to  hold  tharTh    !  '"*'  '"°'"«  ^^ason- 

vailed  ontaSi:       Z^L^r'T  '- 

-:s:xcstt^-""-^: 

a  harbour  on  certl      .    ,  maintenance  of 

'he  Crown irrhiltt'  ^^^'^^^'^  — P'^d 
ported  for  the    „  «    «  ^n    ^^"1  "'  '"'^^  '"'- 

(a)  Per  Cur.,  JBoZ/b,,  y    Courl  nf  -or    j    ■, 
N.  S.  1.  ™    '^•''-  **'-™»i«ry  v.    SeoU,  6    C.    B. 

"'  ^'  ^2'  ""d  *  Geo.  IV.  c.  95,  8.  24, 
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from  toll  carriages  and  horses  attending  the  Queen, 
or  "oing  or  returning  from  such  attendance ;  were 
not"  suffered  to  affect  the  more  extensive  exemp- 
tions which  the  Crown  enjoys  by  virtue  of  its 
prerogative  (a). 

On  the  other  hand  it  has  heen  laid  down  that 
where  a  statute  confers  powers  upon  a  company 
which  the  company  as  owner  of  property  could 
have  exercised  without  statutory  power,  the  powers 
expressly  given  must  he  treated  either  as  super- 
fluous, or  as  purposely  inserted  in  order  to  define, 
that  is  limit,  the  right  conferred,  and  as  implymg 
a  prohibition  of  the  exercise  of  the  more  extensive 
rights  which  the  company  might  have  by  virtue 
of  its  ownership  of  property,  and  that  it  cannot 
admit  of  doubt  that  the  latter  is  the  true  mode 
of  regarding  statutory  powers  conferred  on  bodies 
created   for   public   purposes,    and    authorised  to 
acquire  land  for  such  purposes  {h). 

A  mere  recital  in  an  Act,  whether  of  fact  or  of 
law,  is  not  conclusive,  but  Courts  are  at  liberty 
to  consider  the  fact  or  the  law  to  be  different  from 
the  statement  in  the  recital;  unless,  mdeed  it 
be  clear  that  the  Legislature  intended  that  the 

PerL,.  28  h.  J.  M.  C.  227  ;  Smithelt  v.  Blylie,  35  B.  E.  3j, 

T.  V-  257  sup.  ,       ,    T  J-     n   7 

(h)  London   Assoc,   of  Shij-omers  v.   London   •(■  Ma  D..O. 

[1892]  3  Ch.  242. 
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or  a  to™?„  t      *°  ''  ^'^  '^  '^''^'^i'l  township, 

wouli    be  fp/r:  TT"/'-  ''^  ^^^^  ^"^^^^' 
-^0  &  37  Vict    c    fin  ,t"°''  <*^-     ^''-    3. 

reciting  that  an        '   '""''   '""^'  ''^  ""^'^'y 
"  bv  vl      f  ,  "accessory  after  the   fact  "  is 

'"akmg  so  important  a  change  of  the  law. 

et:hr.:::::r;----' -r^^^^^ 

^l-owe'd.  wheI;T;rec  Lfr  ^^  ^  ^^'  ^^'^"^ 
intended  to  effect  a  I  ^,°;''*^«"t.  that  it 

manifested  in  wol  ^'^     "  '^^  ""'^'^i^^  i« 

-  futnretierrtno ""''''?  *°  "^'^  *^«  ^- 

tl'em   thi     effect Z)       SoT '  "'"'  ''^'^  ■^^'^^ 
™0Mc;.      Such   was    the    effect    of 

(")  The  34  Geo   III   -    n. 
been  formed  for  subvertinV/h^r  '"^  f"'  "  """'P'^^^y  '""J 
-'reducing  the  anai;  pi      e  ITn  F     ™"?"°"'  """^  '"' 
relied  on  a8  proof  of  thI  ^    ™'^'''  '°  ^ra"™  ;  'kia  recital  was 

.«'  Eyre  cit  :i  r::r  r'°  '.'r^-''  '^'^'^  -^  "«^- 

24  State  Trials,  200.  ^         ^™°'^  "^"'■>' '"  ^""'j''  Ca.e, 

('■)  ^"-  Cur.,  I'o.,„..„>,r.Gen.raI..  Early,  12  Wheat.  148. 
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4  &  5  Vict.  c.  48,  which  enacted  that  municipal 
corporations  should  be  rateable  in  respect  of  their 
property,  as  though  it  were  not  corporate  property  ; 
but  that  such  property,  when  lying  wholly  within 
a  borough  the  poor  of  which  were  relieved  by  one 
entire  poor  rate,  should  continue  exempt  from 
rateability  "  as  if  the  Act  had  not  passed." 
When  the  Act  was  passed,  the  general  opinion 
was  that  such  property  was  exempt;  but  later 
decisions  settled  that  it  was  not.  It  was  held 
that  the  above  enactment  exempted  them,  not- 
withstanding the  final  Words,  which  were  con- 
sidered as  not  conveying  a  different  intention  ((f). 
One  ground  on  which  the  Exchequer  Chamber 
held  that  the  attesting  words,  "  on  the  true  faith 
of  a  Christian,"  of  the  abjuration  oath  were 
essential  parts  of  the  oath,  was  that  Parliament 
had  put  that  construction  on  them,  when  allowing 
the  Jews,  a  few  years  after  enacting  the  oath, 
to  omit  those  words  when  the  oath  was  tendered 
to  them  ex  officio  (6). 

A  statute  of  the  United  States  enacted  that  the 
district  court  should,  in  certain  cases,  have  con- 
current jurisdiction  with  the  state  and  circuit 
courts,  as  if  (contrary  to  the  fact)  the  district 
court  had  not  already,  and  the  circuit  court  hud, 

(o)  B.  V.  Oldham  Corp.,  L.  E.  3  Q.  B.  474. 
(6)  1  Geo.  I.  St.  2,  e.  13,  10  Geo.  I.  o.  4 ;  Salomom  v.  Miller, 
8  Ex.  778 ;  Miller  v.  Salomom,  sup.  p.  16. 
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the  Act,  t    pif Te    T  "''"'*'^^^^^  «--  *° 
carry  o^t  what   ws    hi  "'"'T'''''  "'''  *° 

A«t(«).     The  dLwnf  .     '°"'   °''J^'='  °f  the 

V  /•     iue  aistnot  court  could  nof  f.u„     i.   , 

concurrent  jurisdiction   with   thl  ^^"^ 

unless  the  latter  couL  Tit  '''""''    ''°"'' 

same  suits.  ^^  cognizance  of  the 

BKCTIOK     in.-CONSTBCCTION      OP      WOB.S      x.      „ 
P.RTEM-.p,,eT    or    Mn^TXPLICITT  OP  I 
OPVAaUTIOKOPLAKGCAOE  ''°^"^- 

t4;:h:ftrdsirhrt"r"'"'"^*^^-- 

rightful  sense,  wtn  an  A  t 'f  "  '  ''"'"'  ^""^ 
a  certain  efficacy  to  a  fine  lej'd  ^f  r^T  '''' 
only  a  fine  lawfully  levied  (T  Th  '      '"''''* 

ajudgn,ent  in  th'e  LorTLl^^l'^rT '''' 
removed  to  the  Superior  CoJ  s.  ^."T  '  ^'''^ 
sameeflFectasajudgxnentof  th!']  r  ^^'  *^^ 
apply  to  a  judgienrwhth  tt  i  "■  """''' ""' 
J^ad  no  Jurisdiction  to  prfnolte  ^^i^jt'^:^ 
lord's  claio,  to  recover  arrears  of  rent  out  of  ''. 
«  P............ ..  ^,,,,  ;;'  -'  °f  goods 

W  £r%e  V.  Brmich,  1  0.  P.  D.  G33. 
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seized  in  execntion  by  the  bai'llT  of  a  county  court, 
under  the  County  Courts  Act,  1888,  depends  upon 
whether  the  seizure  was  lawful.     If  the  goods  did 
not  belong  to  the  debtor,  and  the   seizure  was 
consequently  unlawful,  the  claim  under  the  section 
could  not  arise  (a).     A  rule  of  a  building  society 
authorising   a  director  to  reimburse  himself  for 
any  loss  incurred  in  executing  the  powers  given 
him  by  the  rules,  does  not  apply  to  acts  ultra 
vires  and  beyond  the  powers  the  society  could 
confer  (6).     So,  an  Act  which  requires  the  pay- 
ment of  rates  as  a  condition  precedent  to  the 
exercise  of  the  franchise  would  not  be  construed 
as  excluding  from  it  a  person  who  refused  to  pay 
a  rate  which  was  illegal,  though  so  far  valid  that 
it  had  not  been  quashed  or  appealed  agamst  (c). 
A  covenant  by  a  tenant  to  pay  all  parliamentary 
taxes  is  construed  to  include  only  such  as  he 
may  lawfully  pay,  but  not  the  landlord  s  property 
tax,  which  it  would  be  illegal  for  him  to  engage 
to  pay  (en.  A  statutory  authority  to  abate  nuisances 
would  not  justify  an  order  to   abate  one  whea 
,„>  51  &  52  Vict.  c.  43,  8.   160;  S»ghe>  v.  Smallwood    1:: 
Q.  B  D  306.     Cp.  Beara  v.  KniyU,  27  L.  J.  Q.  B.  359 ;  Fo.l<,. 
V.  Taylor.  29  L.  J.  Ex.  154.  ^  ,^  n  so^ 

(b)  CMerne  y.  iondon  BUg.  Socy.,  59  L.  J.  Q.  B.  W8^ 
[!!  E.  V.  WMsor  [Mayor],  13  L.  J.  Q.  B.  337.     Ta.  Bruye. 
V.  Salcomh,  3  A.  *  E.  381. 

M)  Gasm  V.  Kino,  U  East,  165.    V.  EdyemreE^gh.ay  Boa. 
V.  Harrov,  Ga.  Co.,  h.  B.  10  Q.  B.  92 ;  0«,en  v.  Body,  5  A.  &  E.  2, 
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to  the  orders  ofLl     T""  '"  ""  ^««P«<"« 
!>-  duties,"  i    ;L  L    f      '"  *'"  ^^^''«''°'»  of 

obey  only  lawfardi'l^f?^^'^)'  '"""-^  *° 
authority  to  give-  so    h„f  .  '"^'""^  ^^^^ 

f-  his  act,  ff  the  boa  ;  ,  "  "  P^-nally  liable 

-l.e  the  order  unde^t^h  h   di^ii^Tt^lo*" 
Companies  Act,  1802  CmnM  ^^-    ^^'o.  199, 

i--Mco„soiida;^;Vr'  i9:8r' ''?:  ^ 

the  windin"-nn  nt  „  '  '•  Providing  for 

members  tt^irer".  °'  '""'^  ''^^  --" 

o"Iy  to  companS  th^t  t^b  t  ^''  ^P^"- 

-'i'out  registration        t  noft^r'""^  '°"^'' 

Prohibited  unless  register  dtlB?"  "'"'  ^^« 
m  an  unlawful  "  vocatin,,  •'  """^^  ^'^''^ed 

tl^e  income  tax  (J)  "  ^'^^^''^  ^^«essed  to 

[1901]  J  K.  B.  274  *'  ""'^  ^'■<""»«»'  V.  iV,,;,A„,rf, 

(<•)  Mill  y.  ff„„l,^^    r     jj     :.    „^'  S-  *"• 

C.B.434.  '•''•'''  ^^•''2;  Q>.-D™,v.Av,,.  11 

l/o  f  n^f'f"'  '*■"•■  ^'""''  20  Oh.  n  137.  9/ 

"  y.  D.  D.  563.  "•  ^JC,  Shaw  v.  ien,<,», 

(«)  5  &  6  Viot  c  35    Soh    n 

•V«'h»daine.  56  L.  J.  Q.  fi  251  '  ^^  ^*""'"'  J-  ^«*%e  v. 
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Where  analogous  words  are  used,  each  may 
be  presumed  to  be  susceptibi,  of  a  separate  and 
distinct  meaning;  for  the  Legislature  is  not  sup- 
posed to  use  words  without  a  meaning  (a)  But 
the  use  of  tautologoHs  expressions  is  not  uncom- 
mon  in  statutes,  and  there  is  no  such  presumption 
against  fulness,  or  even  superfluity  of  expression,  in 
statutes,  or  other  written  instruments,  as  amounts 
to  a  rule  of  interpretation,  controlling  what  might 
otherwise  be  their  proper  construction  (A). 

It  has  been  justly  remarked  that,  when  precision 
IS  required,  no  safer  rule  can  be  followed  than 
always  to  call  the  same  thing  by  the  same  name  (e) 
It  IS,  at  all  events,  reasonable  to  presume  that  the 
same  meaning  is  intended  for  the  same  expression 
in  every  part  of  an  Act  (d).    Accordingly,  in  ascer- 

•  ^tl  ^-^S'- the distinctioi.  between  "rights "and "interests ■• 
m  the  International  Copyright  Act,  1886  (49  &  60  Vict  c  33) 
8.  6;  Mouly.  Greening.,  [1891]  2  Q.  B.  443:  between  moneys 
paid    under  ■  and  "  in  respect  of "  a  gaming  contract.  Tatl.a,u  "v. 

A(raiid  Guardtma,  [1891]  2  Q.  B.  156. 

(h)  Per  Lord  Selbome  L.C.,  Bough  v.  Windn,,  12  Q.  B  D  2'3 

(o)  Sir  G.  C.  Lewis,  Obs.  and  Beas.  in  PoHt.,  vol  i  p  91 

(d)  Courtauldv.  Legh,  L.  E.  4  Ex.  130,  i«r  Cleasby  B  •  i?  v 

Poor  La.Co„,r,..  6  A.  &  E.  eS.per  Lord  Denman  ;  Se  KiriMl 

Brewery.  5  Ch.  D.  535.     Cp.  the  jdgmts.  of  Cockburn  CI.  in 

*"'"'  "■.^T:'  ^-  ^-  «  «■  B-  V31,  and  of  Baggalay  L..T.  in  m 
Francoma,  2  P.  L.  174. 
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course  would   eem  to  br/°''  *'""«''  "'^  P^"?" 
if  possible  frl  "'""'■''''"  '*"»*  °'«'*''ing 

itse^l  if  r  '  '°'^"'^^^*"°"  °f  *he  section 
tl^-;  o'n  t  e"  :~S"-*  »>«  -  aseertainea. 
word  is  to  be  n  /  I  •  ''^  "  S^'^^^l  ™le'  a 
Act  ia  the  sare°  '"'  "l""''  '^'^°"S'-"'  ^"^ 
looked  at  toT  .,  '"'  "^^"^  *^''"°°«  "'ay  be 
there  used  dV'  ^'^  "''^^  '"^  ^^^'^'^  "«  wofd  is 

aay  "person  '  \       "^^^'^''''e.  ^tich  makes 

wiar^LTtifs^rbrrd^^--^ 

colonv    an,!   «,„  m        ,  '"'"®  *o  be  tried  m  the 
'"">,  and   provides  that   where  th^    ,.« 

seM  e  otnce  shTli?"'  '^^'°"^'^  ^"^'^^^"^  ^' 
committed  who  IvtZ'fr'  "  '"^'°^  ''^^" 

-M..dea;bi:r^.-r2s^": 

is  oM?  ''^"'^  P^''^°"«  ^1^°.  on  general  prin- 

on    LiT'  "''  ""•*'''  '"  "^«  jurisdiction  of 
our  Legislature,  and  responsible  for  their  aots(/0 

I"  the  enactment  which  makes  it  felony  for  ani 

(«)  Per  Jessel  M.B.,  S^e»«r 
Ch.  D.  142. 

('')  F.  K  S.  V.  Palmer,  3  Wheat  Ml     v     j>       r 

'  «■;-.  -a  o.e.  eases  ei  J^  p  ifse^.  '^'™'  "™" 

33 


■'"'^''■''i'-  *''•  0/  Works,  22 


5U 


INTERPRETATIOX   OP  STATUTES. 


oue,  "being  married,"  to  "marry"  again  while 
the  former  marriage  is  in  force,  the  same  word 
has  obviously  two  different  meanings,  necessarily 
implying  the  validity  of  the  marriage  in  the  one 
case,  and  as  necessarily  excluding  it  in  the  other  (a). 
And  though  by  s.  27  (2),  Metropolitan  Building 
Act,  1855,  separate  sets  of  chambers  in  large  build- 
ings are  to  be  deemed  to  be  "  separate  buildings," 
and  to  be  separated  by  proper  party- walls,  etc., 
accordingly,  yet  it  has  been  held  that  they  are 
not  "  separate  buildings  "  within  the  meaning  of 
Schedule  II.  Part  I.  of  the  same  Act,  under  which 
the  district  surveyor  is  entitled  to  charge  a  fee 
in  respect  of  "  every  "  new  "  building  "  surveyed 
by  him(/>).  So,  the  word  "made"  is  used  in 
different  senses  in  the  London  Government  Act 
1899  (c). 
The  case  of  Fo.  :h  v.   Chajmian  (d)  furnishes  a 

(a)  S.  V.  Allen,  33  L.  J.  M.  C.  98.  For  another  illustration 
r.  Pharmaceutical  Socy.  v.  Piper,  [1893]  1  Q.  B.  686  (app-oved 
in  Phnrmacettlical  Socy.  v.  Armou,  [1894]  2  Q.  B.  720),  wliere 
the  word  "article"  is  said  to  have  different  meanings  in 
different  parts  of  s.  17  (31  &  32  Vict.  o.  121).  So  "  otherwise  " 
is  used  in  differing  senses  in  the  Married  Women's  Property  Act, 
1882 ;  Be  TMimll,  56  L.  J.  Q.  B.  548. 

(h)  18  &  19  Vict.  0.  122;  Moir  v.  Williams,  [18921  1  Q  I! 
264. 

(c)  Per  Warrington  J.,  Parrisl,  v.  Hackney  Corp.,  55  S.  J.  (i70 

(d)  1  P.  Wms.  663;  Crooke  v.  De  Vamlet,  9  Ves.  203,  jier 
Lord  Eldon. 
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'o  the  natlro  of  1    '°'^'P'-«"'«°»«.  according 

applied;  a  ;e;;eliEnL*°  l''"'  "  ^^^ 
to  a  person   with  «m     ^  "^  leasehold  property 

the  freehold,  faJare  o/T  '"""''  ''  '''""^'^ 

hut  as  regarded  he  ,p/  TT.  "*  ""^  ^°'°'«  time, 
^^e  death'  of  tl^  ^ <'^^-  fj''"-  of  issue  at 
which  Lord  Kenvon  Jrf  i     ^"  construction, 

tive  of  the  ZZTlT     7''  ^-%i"ustra- 

-t  aside  by  the\^i:A  f  j'g  i;,^ «  '^^"  P-*-% 
to  the  different  prir..!,?  '  ,    ^*^'  '''''  attributable 

-ler  whose  cogntnce^W^r ofT"^  "^T'' 
>'^P-P-y  respectively  anritluliei;:^^^ 

I'laya  rightto  ;ecoverbv  tr  ^T  ,*'"'  ^°^^'  ''^ 
£10.  when  lost  at  a  '  V  °  ^"  ^°''^'  ^bove 
inforn.er  th       It   to    ^  '  ""'"^'  "'^'^  ^^ve  au 

value  besides,  if Ih^er^dXttr'  '"'  '''''' 

'u  time,  the  expression  "■?«,..       ^  ^'■°''''^'°°'' 

receive  two  differentl  ^'  ''"'"°"  ""'ght 

™''  meanmgs,  according  as  the 

CM  &  2  Viot.  0.  26,  a  2q  •   »    D 
^W  ^earne,  Cont.  Be.    /tb     f  "t  ^^^^'^^  ^  Ch.  242. 
Ch-  D.  658,  and  the  case,  there  cited.        ""  "   '''■"'^•"'"'  ' 
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plaintiff  was  tlie  loser,  or  an  informer:  that  is, 
that  a  sitting  suspended  for  dinner  should  bo 
held  single  and  continuous  when  the  loser  sued, 
but  be  broken  into  two  sittings  when  the  action 
was  brought  by  the  informer  ;  on  the  ground  that 
in  the  one  case  the  Act  was  remedial,  and  there- 
fore entitled  to  a  beneficial  construction,  wliile 
in  the  latter  it  was  penal,  and  therefore  was  to 
be  construed  strictly  (a).  But  unquestionably  the 
interpreter  is  bound,  in  general,  to  disclaim  the 
right  to  assign  different  meanings  to  the  same 
words  on  the  ground  of  a  supposed  general 
intention  of  the  Legislature  (b). 

As  the  same  expression  is  as  a  general  rule 
to  be  presumed  to  be  used  in  the  same  sense 
throughout  an  Act,  or  a  series  of  cognate  Acts, 
a  change  of  language,  probably,  suggests  the 
presumption  of  change  of  intention  (c) ;  and  as 
has  been  seen,  the  change  of  language  in  the 
later  of  two  statutes  on  the  same  subject  has 
often  the  effect  of  repealing  the  earlier  provision 
by  implication  (rf).  Where  a  limited  interpreta- 
tion has  been  placed  upon  prior  Acts  of  Parlimout, 
and  the   words   of  an  amending  Act  have  been 

(a)  Bones  v.  Booth,  2  W.  Bl.  1226. 

(b)  Per  Lord  Denman,  B.  v.  Poor  Lam  Comm.,  6  A.  A  E.  50. 

(c)  Per  Lord  Tenterden,  B.  v.  Great  Bolton,  8  B.  &  C.  7J ; 
Biclcet  V.  Met.  By.  Co.,  L.  E.  2  H.  L.  207. 

(d)  See  cases  cited  sup.  pp.  257-266. 
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enlarged,  the  inference  is  thaf  ♦,,         , 

«>«<"  have   been  inf„„f       .       *^*  enlargement 

Legislature  („;%rwtn'  °"  ,''^  ""'  "^  ^^^^ 
penalties  on  memberr  oTpL'""''  '"'''""'«""'. 
-d  voting  before  Teing  ^^r^'  ^"  ''"-^ 
recoverable    by    commn.    ■  r  *''*   e  -.rossly 

repealing  Act  th«nT    '"^"'''ners,    and    by    „ 

b/actioi^2ttrrn'r  rr-  ^^---'"^ 

that  the  common  111    ^  ""^T'  ''  ^^"«  held 

only  the  Crown  VlXrV^'^"^-''"' 
-here  section  a  ft  r  section  If'  "^  ^^'^  "'"' 
'0  the  winding  up  of    'l  •  '"  '^''  '"'''""« 

winding  up  by'  th'e  CourtTe'^H''  """^^  *' 
«noh  limitation  in  anothT  *  ''^'''"'"  °^  ''ny 
provisions   as   to  Vro  ^  ifV'^^'?  "°°'-' 

of  a  company  is  not  onn  .  .  ''"'^'''S  "P 
after  its  commencement  "tdclt  """  '^  ^^"^ 
on  the  part  of  the  L«t  .  .  '  ""  '°'«°tion 

-ction  sLll  apply  to  eSr'  /'"'  ""  ^^"- 
up  also  (c).        ^^^  '°  ""'^^  *'f  voluntary  winding 

.    ^he^'e  one  section   of  S^  ^   q,.   t,- 

"nposed  a  penalty  for  seluL  ^'''-   "•  ^4' 

articles  of  food  whicl'lr^f;  "'   "^adulterated, 

(a)  Hurlbatt  v.  Ban,..//  rion,,  ,  „  ' 

3.54.  '"'  ^-  « •  'B™'"""^*  v.  CT„.fc,  8  App.  Cas. 

(')  53  &  54  Vict  0   63 
«"«*'•»»  Co.,  [18C.J  1  ch.'  736    •  *■  *"°*  ''■  **«"  ^»<-'.-o»  rf 
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knowing  that  it  was  mixed  with  a  foreign  snb- 
starice  to  increase  its  balk  or  weight,  did  not 
declare  the  admixture  to  the  purchaser,  should 
be  deemed  to  have  soid  an  adulterated  article; 
the  former  section  would  reach  a  seller  who  was 
ignorant  of  the  adulteration ;  since,  where  kuow- 
ledge  wag  intended  to  be  an  element  in  an  offence 
under  the  Act,  the  Legislature  had  conveyed  its 
intention  in  express  terms  (u). 

Where  an  Act  recited  and  repealed  an  earlier 
one,  which  had  authorised  two  justices,  "  whereof 
one  to  be  of  the  quorum,"  to  remove  any  persou 
"  likely  to  be "  chargeabje  to  the  parish,  and 
enacted  that  no  person  should  be  removed  until 
"  actually  "  chargeable,  when  "  two  justices " 
(omitting  all  mention  of  either  being  of  the 
quorum)  might  remove  him ;  it  was  held  that 
this  qualification  was  not  necessary  under  the 
later  Act  (h). 

A  man  wlio  sends  his  servants  or  his  dogs  ou 
the  land  of  another,  would  be,  i^  law,  as  much 
a  trespasser  as  if  he  had  entered  on  the  land 
la  person  (c) ;  but  an  Act  which  imposed  a  penalty 
for  committing  a  trespass  "  by  entering  or  being  " 

(o)  FiUpalriek  v.  Kelly,  42  L.  J.  M.  C.  132,  sup.  p.  51.  V. 
Pvpe  V.  J'earle,  43  L.  J.  M.  C.  129;  Roberh  v.  Egerlon,  Bup. 
p.  51 :  Vf.  sup.  p.  166. 

(h)  II.  V.  Llangian,  diss.  Cuckburn  C.J.,  sup.  p.  260. 

(c)  Baker  v.  Berhehij,  3  0.  &  P.  32 ;  Dimmoelc  , .  Allenhii,  cited 
2  Marsh.  082.     V/.  sup.  p.  452. 
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entrance  (a).  ""'"'P*"  to  s  personal 

Sec.  59,  0  Geo.  IV.  o    131    u,i.-  u 
from    coi„p„Uory    pilotage  t'S  ";?"" 

from  cotpu  st'^lCeTr?   ^'  "''-""■'"^ 
within  the  port  of  tT        /""'°°  ^*''««'  '''"'« 

from  BorZu  *•  1^°:.?'  '""T  '"'  "  '"^"^^ 

by  a  7£ftl-r"  ".««"'«'»«'"  in  a  parish 
by  him    unTes    l^T  ""  '  '^°''"'^"*  '-'^'^ 

v«Hi:t:':^::;;:-'j^-';;;ei^."ana 

effect  was  ijiveii  tn  ft.     .        ^.  ""^  "  y^"*'. 

«p™«i«.  s:.::  'cvtr  "*  - 

house  need  not  be   "  oecuoiP^^-  f      ^^^       "'    ^ 

(a)  ii.  V.  Pro«,  34  L  J  M  r  in 
W«,arrf,,  34  L.  J.  C.  P.  31.  '"^  ^^  "''*•     ''"•  ■»«"'  v. 

('')  The  Slelliu,  Br.  &  Lush   199      %,  fl    i  c 

»  «  &  0.  71.  .     ^.  ai  O.  578,  i.'.  V.  Ureal  lloUon, 


■  I'M 
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observed,  this  was  probably  not  ireally  intended 
by  the  Legislature  (a). 

But  just  as  the  presumption  that  the  same 
meaning  is  intended  for  the  same  expression  in 
every  part  of  an  Act  is,  as  we  have  seen,  not  of 
much  weight,  so  the  presumption  of  a  change  of 
intention  from  a  change  of  language  (of  no  great 
weight  in  the  construction  of  any  documents) 
seems  entitled  to  less  weight  in  the  construction  of 
a  statute  than  in  any  other  case  ;  for  the  variation 
is  sometimes  to  be  accounted  for  by  a  mere  desire 
of  improving  the  graces  of  style,  and  of  avoid- 
ing the  repeated  use  of  the  same  words  (4),  and 
often  from  the  circumstance  that  the  Act  has  been 
compiled  from  different  sources  ;  and  further,  from 
the  alterations  and  additions  from  various  hands 
which  Acts  undergo  in  their  progress  through 
Parliament.  Though  the  statute  is  the  language 
of  the  three  estates  of  the  realm,  it  seems  legiti- 
mate, in  construing  it,  to  take  into  considera- 
tion that  it   may  have   been  the  production  of 

(a)  Per  Best  J.,  E.  v.  North  CoUingJum,  sup.  p.  519.  F.  other 
illustrations  in  Lmerence  v.  King,  37  L.  J.  M.  C.  78 ;  Ei-y.  Gorehi, 
34  L.  J.  Bank.  1;  Gale  v.  Laurie,  29  B.  E.  199;  CorniU  v. 
Bmhon,  27  L.  J.  Q.  B.  8  ;  Wiley  v.  Crawford,  30  L.  J.  Q.  B.  319. 

(h)  Per  Blackburn  J.,  Hadletj  v.  Perks,  L.  E.  1 Q.  B.  444 ;  per 
Lord  Abinger,  B.  v.  Frost,  9  C.  &  P.  129;  per  Lindley  L.J., 
Brace  v.  Mercarn  Colliery  Co.,  [1891]  2  Q.  B.  705.  As  to 
accidental  omissions,  V.  sup.  pp.  407-409. 
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'^  fo-d,  than  a  ZL  To  '  "°'°^^  "'^^^ 
intention.     Even   whirl %u  "'^  ^  '^'^^'^''t 

different  stati;  te^wT  T  ""^^  ^"^ 
dioative  Of  a  change  oft  S,  r'TL^t  "■ 
-no  difference  between  a  "  sr;eam  •  )"" 
"river"  in  ss.  27,  28    24  &  2^  v  ?  "^ 

and'.ordinaryw'a'e'  -nlAr  /■  '^"^' 
ln.gage-in  f  h^l  w  .lundt  if  hl'T^^ 
construed  as  n^eanin.  the  sa^e't  1 1  T 

togan>bIe  in  a  public-hous:  (.)      To   4,^'"^ ' 
1H39(2&3  Vio^   e  '/'^^'T^"*^  Police  Act, 

(«)  -BoZ/e  V.  W'i,,,,  37  L.  J.  Q  B  H8 

I'-nsing    (Consolidation)    Lt     1910       «"?''  "^"-   ^^   ''■ 
C)  A'WWb  v.  Iiva,  32  L.  J.  M.  C.  179. 
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it  as  plying  for  hire  in  any  "  street  or  road  "  (a). 
It  may  be  questioned  whether  too  much  import- 
ance has  not  sometimes  been  attached  to  a  varia- 
tion of  language  (b). 

An  Act  which  enacted  that  "  it  shall  and  may 
be  lawful  "  for  a  justice  to  hear  a  certain  class  of 
cases  under  ^50,  and  that  penalties  above  that 
sum  "  shall "  (c)  be  sued  for  in  the  Superior  Courts, 
was  helil  equally  imperative  in  both  oases,  even 
though  the  effect  was  to  oust  the  jtirisdiction 
of  the  Superior  Courts  in  the  former  (d).  So, 
though  one  section  of  3  Geo.  IV.  c.  39,  made  a 
warrant  of  attorney  to  ;Confess  judgment,  if  not 
filed  within  21  days,  "  fraudulent  and  void  against 
the  assignees  "  in  bankruptcy  of  the  debtor,  and 
another  made  it  "  void  to  all  intents  and  purposes," 
if  the  defeasance  was  not  written  on  the  same 
paper  as  the  warrant,  it  was  held,  notwithstanding 
the  dissimilarity  of  the  language,  that  the  latter 
section  was  not  more  extensive  than  the  former, 
but  made  the  warrant  of  attorney  void  only  as 


(o)  Skinner  v.  Usher,  L.  E.  7  Q.  B.  423 ;  Ya.  Curtia  v.  £micrj, 
L.  H.  7  Ex.  369. 

(h)  V.  ex.  gr.  R.  v.  South  Weald,  33  L.  J.  M.  C.  192 ;  Exp. 
Jarman,  4  Ch.  D.  835. 

(c)  25  Geo.  III.  c.  51.  V.  ex.  gr.  Hahtane  v.  BeauclerJc,  18 
L.  J.  Ex.  227 ;  Montague  v.  Smith,  21  L.  J.  Q.  B.  73.  Va.  sup. 
pp.  388-405. 

(ti)  Cates  V.  Knight,  sup.  pp.  213,  216. 
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given  by  colt t  l^a^  tLd""'"^^"?'"'"^^^^^' 
to  "all  intents  17  ''    ""^^  "'"^  ^"id 

held  to  have  no  r's  «?""'"  ""'"^  fi'^'''  "- 

word  ''tradni-"  ™j,,-  i    ■  °"- -^  *  •  o.  ,ia.     jjjg 

•Tuaer,      wnich  is  nspd   i"i.   *r, 

voidabL  LI  ^?  bankruptcy,  and  were  thus 

let  188SfW  *'>\«''^''"^«'>t  in  s.  47,  Bankruptcy 
Act,  1883,  that  such  settlements  should  be  "  void  " 

(<•)  Noma  V.  J(fe/;,„    6  B    &  C    4<1R  ■   »       - 
B-  A  C.  300,  diss    PaAp  T         ^'  i     '       ""'"  "■  ^'"»«'.  10 

(i)  «--ya„  V.  ChiM.  1  L.  M.  &  P  429 

y  v^t.  Of  Ap„  He  tarter  and  Kemler,Unc,  66  L.  J.  Ch.  iOs! 
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A  change  of  language  effected  by  the  omisaion 
in  a  later  statute  of  words  which  occurred  in  an 
earlier  one  would  make  no  difference  in  the  sense, 
when  the  omitted  words  of  the  earlier  enactment 
were  unnecessary.  Thus,  where  the  first  Act,  after 
enacting  that  in  an  •■'  indictment  "  for  murder  the 
manner  or  means  of  death  need  not  be  stated, 
superfluously  provided  that  the  term  "  indictment " 
should  include  "  inquisition  "  (which  it  did  ex  ri 
termini,  without  any  such  provision  (a)),  and  a  sub- 
sequent consolidation  Act  repealed  and  re-enacted 
the  same  enactment,  omitting  the  unnecessary 
interpretation  clause ;  it  was  held  that  the  word 
"  indictment  "  was  to  he  read  in  its  full  and  estab- 
lished meaning,  and  not  in  the  restricted  sense 
in  which  the  Legislature  apparently  understood 
it  in  the  earlier  statute  (h).  So,  the  Merchant 
Shipping  Act  of  1854,  which  required  (followiug 
an  earlier  Act)  that  the  transfer  of  ships  should  be 
registered,  but  omitted  the  proviso  of  the  earlier, 
which  declared  that  a  transfer  not  registered 
should  not  be  valid  for  any  purpose  whatever,  was 
construed  as  making  such  a  transfer  void,  not- 
withstanding the  omisaion  of  the  proviso  (c).    The 

(o)  2  Hale,  155*;  Withlpole'a  Case,  Cro.  Car.  134,.  Aliier, 
"  information,"  J{.  v.  Slator,  8  Q.  B.  D.  267.  Va.  Yates  v.  IS., 
14  Q.  B.  D.  «48  ;  A.-0.  v.  Bradlaugh,  14  Q.  B.  D.  667. 

(i>)  B.  V.  Inijimm,  33  L.  .1.  Q.  B.  183. 

(c)  Lii-crfool  Uoroiyk  Bank  v.  Turner,  30  L.  J.  Ch.  373. 
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leases  void  when  i   ,  u     f '°"'  '^'"^'  ««'*«" 

agreement;  although  tL  Z  Ti  I  "'  "" 
express  provision 7n%Vr/^'''^  ^'^  ^"^  '"^ 
.ng  one  1:2^  ''^'  ^'^^^'  -'^-i,  the  repeal- 
to  1"':^;:;"!^';;'^  ■^''''  "-^  -'-^^^ 
would  not,  in  Ttsr\?'  ^"?"'^'  ''^^  °--'- 

-^ingr   conse  ™  UT;eM^^  "' 

i'lius,   althouirh    tho    n     ,  ^  *°  ''^  ^tended. 

,  ttiuiougn  the  Bankruptcy  Act  isr.o  • 
"'aking  an  assignment  by  a  dibtt  'of  ?\ 
property  an  apf  nf  i,     i  aeotor   of   all   his 

'■  wUh  intent  to   de?et^^^^^^^^  '^^  ^'^^ 

which  had  hA«n  •     i  '^^^''^  '"'  "editors" 

no  al  eralXV:^J°™-/.«^^>it  was  held  that 
words  hJleenrru  "''''^'^'^'  ^°^  «'««« 

questions,  andTndell  °d  Zrjr"''"'""^*'"^ 

for  the  offences  confess  d   ^H,  Prosecution 

M  T>    ,     „        --oniessecl,  if  the  commissioners 

(«)  -Bo»<i  V.  s„,ii      30  L.  J.  Q  B  227  •  P    !. 

L.  J.  Ch.  812 ;  per  Byles  J    TV  !^!,'         *"■  ""■  ^"'"^  27 

«««.»,  55  L.  J.  Q.  B.  220.     '    '  ■  '^'""'»«"»-'*  V. 

CO  &  m-orf,  L.  E.  7  Ch  302      V  a 
^''-  ^V  Co,.U.a.  22  L.  J.  Bant   if  V   ?  'J"'  '  ^'^  ''■ 
"^orda  "in  good  faith  ■'  from  s    40    n     7'  ''"""  °'  ">« 

S"'ll.a„,,  69  L.  T.  356.  '  ^""'"•"P'"}'  Act,  1883,  & 
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certified  that  they  had  answered  the  questious, 
was  held  not  to  differ  substantially  from  an  earlier 
one,  which  gave  the  indem  lity  only  when  it  was 
certified  that  the  answers  were  true.  The  Court 
shrank  from  inferring,  from  the  mere  dissimilarity 
of  the  terms  of  the  two  Acts,  though  the  omitted 
words  were  material,  the  improbable  intention, 
in  the  later  one,  to  protect  a  witness  who  had 
answered,  indeed,  in  point  of  fact,  but  had  answered 
falsely  or  contemptuously  (a). 

It  has,  indeed,  been  said  that,  generally,  statutes 
in  pari  materiA  ought  to  receive  a  uniform  con- 
struction, notwithstanding  any  slight  variations  of 
phrase ;  the  object  and  intention  being  the  same  (/<). 
And  it  has  been  frequently  laid  down  in  America, 
that  the  mere  change  of  phraseology  is  not  to  be 
deemed  to  alter  the  law  (c).  It  would  be  diflicult, 
at  the  present  time,  to  give  countenance  to  the 
doubt  whether  an  Act  which  made  it  felony  to 
steal  "  horses,"  in  the  plural,  applied  to  the  steal- 
ing of  one  horse,  in  consequence  of  an  earlier  Act 
having  made  it  felony  to  steal  "  any  horse  "  in  the 

(o)  S.  V.  Hulme,  sap.  p.  380.  V.  Duncan  v.  Tindal,  22  L.  J. 
C.  P.  137 ;  Hughes  v.  Morrit,  2  De  G.  M.  &  G.  349 ;  McCalmnI 
V.  Banhin,  Id.  403 ;  Kennedy  v.  Gibson,  8  Wallace,  49H,  V. 
Bup.  p.  408. 

(b)  Per  Cur.,  Murran  v.  E.  I.  Co.,  24  E.  E.  325,  referring  to  the 
Statutes  of  Limitation. 

(f)  Sedg.  Interp.  Stat.  234,  428. 
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Singular  fa).     Th«  „         . 

-Woh  repealed  oL  of?  .JT"""^  °'  ^  ^"''"^e 
-acted  its  proZ:!  r^TlVI'T'  ''''  - 
be  construed  as  equallv  L!  .       ''"^  ^•"■'°'  ^""^ 

"  1'  clearly  appeared  (/>). 

COMMON   SENSE. 

When  two  words  nr 
together,   one    of   whLV^"'''°°'  ^'"^   -^""Pled 

.«'^-.  it  is  obvious :'  rr"'  "^^"^'^^  *'>« 

"  »«ed  in  a  meanin/el  S  ?  ^''''^'■'*'  ^^''^ 
f^ough  the  words  ..:jr.?!?^^^  '^^  «Peeific  one. 
for  example,  standing  In.  ^'  '''^"^°''''" 
^^--bs,   and  ponies  Xe"' T"''''^"'''^  ^-■^-«. 

-derstoodafexelurg^h;  [f'tt'T  "°"'^  ^« 
-ere  coupled  with  themM  i^f  ^  ^''"^^  -«^ds 
^bich  in  its  ordinary  JJ\  ^^^"""'^  "Jand," 
buildings  standing  upon  ?  ^""'^'^'^^'^  includes 
^^eludingthem,  when  °t  is  t  ''  f!"^'""^  "«^<J  as 
"  buildings  "  (rf  .     If    'J'j'y''^  -ith  the  word 

bouses,  buildings,  works  "°^°''"°   ^  '^te   on 

-.ts,anActeLL;  fd'llrrt^'  "'  '^'^^^*- 

;^^H^'e.36..™,;,3/^'''''    *^--rdwou,dbo 

C.  C.  160  '^^   "Id  ;  S    V     t 
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restricted  to  land  unburthened  with  houses,  build- 
ings, or  works  ;  which  would  otherwise  have  been 
unnecessarily  enumerated  (a).  In  43  Eliz.  c.  4'!, 
which  imposed  a  poor  rate  on  the  occupiers  of 
"  lands,"  houses,  tithes,  and  "  coal-mines,"  the 
same  word  was  similarly  limited  in  meaning  as  not 
including  mines  (t).  The  mention  of  one  kind  of 
mine  shows  that  the  Legislature  understood  the 
word  "  land,"  which  in  law  comprehends  all  mines, 
as  not  including  any. 

In  the  same  way,  although  the  word  "  per- 
son," in  tl.3  abstract,  includes  artificial  persous, 
that  is,  corporations  (c),  the  Statute  of  Uses 
(27  Hen.  VIII.  c.  10),  which  enacts  that  when  a 
"  person  "  stands  seised  of  tenements  to  the  use 
of  another  "  person  or  body  corporate,"  the  latter 
"  person  or  body  "  shall  be  deemed  to  be  seised  of 
them,  is  understood  as  using  the  word  "  person  "  in 

(a)  R.  V.  Midland  By.  Co.,  4  E.  &  B.  958  ;  Crayford  v.  Buthr, 
[1897]  1  Q.  B.  650. 

{ft)  Lead  Smelting  Co.  v.  Sichardton,  3  Burr.  1341 ;  M.  v. 
Sedgley,  2  B.  &  Ad.  65 ;  B.  v.  Cunningham,  5  East,  478  ;  Morijan 
V.  Craanhny,  L.  E.  5  H.  L.  304 ;  Thurihy  v.  Briercliffe,  [1894] 

2  Q.  B.  11,  [1895]  A.  C.  32. 

(c)  2  Inst.  722.  V.,  however,  Weavers  Co,  v.  Forrnt,  1  Stra, 
1241 ;  Ilarriton's  Case,  1  Leach,  180 ;  St.  Leonards  v.  FranlUn, 

3  C.  P.  D.  377  ;  Pharmaceutical  Society  v.  London  A  Proviueial 
Supply  Assoc.,  49  L.  J.  Q.  B.  736.  As  to  foreign  corporations, 
Ingate  v.  Austrian  Lloyd's,  27  L.  J.  C.  P.  323 ;  Scott  v.  Boyal  Wax 
Co.,  1 Q.  B.  D.  404 ;  Royal  Mail  Co.  v.  liraham,  2  App.  Cas.  381. 


*-"(.).  The  same  coSZT  "  "  "  ""^P"- 
«arae  reason,  to  the  LI  ?  '"''  ^'^'"-  ^°'  '^e 
U-  Act.  173.,  9  Geo  ?;  T^;' ,'?  *''<'  ^^-"^ble 

•»is;Xt:^:^;;;^--^.oocasionan, 

they  are  understood  to  ^2^27"''  "  "^'''" 
-.se.  They  take,  as  it  ^Z  Z  ^  """'''' 
each  other;  that  is   the  ml  ""'""^  ^""^ 

'o  a  sense'  ana  o^^u  ^  thl  T""^ '^  "^'"'=*«'' 
-P-sion.  for  iLtanoe,  of  <flr"f  ^^^ 
«sort,"  assumes  a  very  diff!      f  °^  P"''^''' 

o-pied  with  "roads  and  stftl-f'^f"^  '^'•^" 
it  would  have  if  the  J.  '     '°°'  '^a'  ^^lich 

'•  houses  •7J)i*';;r°?''"^'"^  «-P'-Bion  was 
W-    ■f'>  an  enactment  (s.  6,  23  cfc  24  Vict 
(«)  Bac.  Reading  Stat.  Uses,  43  57 

W  Sup.  p,  504.    r.  1-.„M,,  , J^'^f  ^- 

('')  f'-  ex.  gr.  He  j„„      21  L  J  \f  n  ,,i^' 

^'  v^-  ^-  "3^  ^-..  wJi  ,5^  J  If  ■  t:-  ^™^"' '' 

^"»»-W,  28  L.  J.  M.  C.  19,3  ■  sv,w/        ,^       '  ^^^  '  '^''''y  ''■ 

j^^  >-«•  A  ^.  Charlcsmrth,  2  L.  M.  ,t  p.  /j^' 

^4 
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0.  27)  respecting  houses  "for  public  refreshment, 
resort  and  entertainment,"  the  last  word  was 
understood,  not  as  a  theatrical  or  musical  or  other 
similar  performance,  but  as  something  oontributing 
to  bodily,  not  mental,  gratification  (a).  An  Ac^ 
which  exempted  "magnates  and  noblemen  "  from 
tithes,  was  held,  on  this  ground,  not  to  extend  to 
an  ecclesiastical  magnate,  such  as  a  dean,  but  to 
apply  only  to  magnates  of  a  "  noble  "  kind  {/>). 

In  the  same  way,  s.  17,  Statute  of  Frauds, 
which  required  that  contracts  for  the  sale  of 
"  goods,  wares,  and  mercliandise  "  for  ,610  or 
upwards,  should  be  in  writing,  and  the  Factors 
Act,  5  &  0  Vict.  c.  39  (r),  which  protected  certain 
dealings  of  agents  entrusted  with  the  documents 
of  title  of   "goods  and    merchandise,"   did  not 

Wihon  V.   Bali/ax,  37   L.   J.  Ex.  44;   Em  parte  Kippim,.  66 
L.  J.  Q.  B.  95. 

(o)  Muir  V.  KeaD,  44  L.  J.  M.  C.  143.  T.  Taylor  v.  Oram,  31 
L.  J.  M.  C.  252;  J?owe«  v.  M.  Bev.,  45  L.  J.  M.  C.  86;  40  Id. 
16 ;  but  with  another  context  "  entertainment "  may  easily  have 
another  eonnotation,  ex.  gr.  V.  B.  v.  Tucker,  46  L.  J.  M.  C, 
197  ;  Terrg  v.  Brujhtm  Aquarium  Co.,  44  L.  J.  M.  C.  173 ;  Beld 
V.  Wilun,  64  L.  J.  M.  C.  60;  Baxter  v.  Lamjleij,  38  L.  J.M.  C. 
1 ;  Lee  T.  Simpion,  16  L.  J.  C.  P.  100 ;  lamb  v.  StotI,  3ti  Sc. 
L.  R.  913. 

(6)  Warden  v.  Dean  of  St.  Paul's,  4  Price,  65. 

(c)  Now  the  Sale  of  Goods  Act,  1893,  56  &  57  Viet.  c.  71, 
6.  4,  sup.  p.  470,  and  the  Factors  Act,  1889,  52  k  53  Vict. 
c.  45. 


cases,  the  meaning  of  th„  *""''  °^  'hese 

•^  measure  derived  f L^  Tl.T"'  ""''  "  - 

;he  --specifieone  i:-h  rrl""''^'  '^' 
The  Bankrupt  Law  f  „„«.)• .  .  "  associated. 

-ade  a  fraudulent  -.rlr"  ^°''  ''^^'  ^^-'' 
property  an  act  of  bank;  ,t  ''^'  "'  "■''"«^«' "  °f 
"oliveries  or  transfe'rarC' :?t ''^'^  ""'^  '-'^ 
ft;  that  is,  such  only  as  alter  H  """''  °^  " 
the  property  •  but  ,>  /,  "'^  ownership  of 

abailee'forl^fetiytr''"'"'^^ 
In  the  provision  of  thn  n„.  i 

-hich  authorised  the  Court  "f"^  ^''''  ''''' 
to  set  aside  a  sum  out  of  ht  "  sakf  '  '""''"P* 
towards  payo^ent  of  his  debts  7  7  '"""'"^  " 
-as  held  to  mean  income  of  he  „  .'  ""''  ^"^"^ 
-cj.  as  periodica,  payu^en  uteT  a  ?  1  "'^^^• 
a  theatrical  engagement  (rf)  or  tfa!  I  "'"'''''" '°^ 

S'Saer,,  18  L.  J.  Kx.  166.  •'"'■''■  Q-  B-  29;  &„///„,  y. 

^'.«™.  [1893J  2  Ch.  216,  wiere  ehaf:  "'     *'  '^'"'""  v. 

'1^0  word.  ..good,,  „„,,  or^i::;"".'^"'  '°  ""-""O 

made  to  the  principle  under  oonS-         '""'  '°  '"'™  ''««■' 
authorities.  <=ons,derat,oa,  or  to  the  foregoing 

('•)  Cotton  V.  Jo„«.,,  35  B.  R.  244  •  I,!u  „  n 
('')  32  &  33  Vict.  c.  71,  s  90    e'   ^i       """'  ^^^'^^  Ex.S9. 
'■  sip.  p.  4(j4 
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cormiieroial  traveller  oraployod  at  so  much  a  year, 
terniinablu  at  a  week's  notice  («) ;  1  it  would  not 
apply  to  wages  (It) ;  or  earnings  of  a  professional 
man  ((•). 

The  receipt  of  "  parochial  relief  or  other  alms," 
which  disqualifies  for  the  municipal  franci  ise 
(5  A  0  Will.  IV.  0.  7fi,  B.  9),  is  confined  to  other 
parochial  alms,  and  does  not  include  alins  received 
from  a  charitable  institution  (</).  The  ordinary 
marine  policy  which  ensures  against  arrest  of 
"  kings,  princes,  and  people,"  refers,  under  the  last 
word,  not  to  any  collection  of  persons,  but  to  the 
governing  power  of  a  country  not  included  in  the 
other  terms  with  which  it  is  associated  (e). 

In  the  Thames  Conservancy  Act,  1857,  which, 
after  empowering  the  conservators  to  license  the 
construction  of  jetties  in  the  river,  provided  that 
this   should  not  take  away  any  "right,"  claim, 

(0)  Exp.  Britufh,  66  L.  T.  498. 

(1)  Exp.  Lhyd,  [1891]  2  Q.  B.  231.     Tf.  Be  Jo»e>,  inf.  p.  531. 

(c)  Exp.  Benwell,  54  L.  J.  Q.  B.  53.  F.  ij.  Boger,,  [1804]  1 
Q.  B.  425.  ^        ' 

(d)  B.  V.  Lichfield,  2  Q.  B.  693.  F.  Barrimn  v.  Carter,  2 
C.  P.  D.  26,  and  Cotien  v.  Kingtton-upon-Hull,  [1897]  1  Q.  ]i. 
2V3,  and  the  cases  collected  therein. 

(e)  Netbiti  V.  LuMnglon,  i  T.  B.  783.  V.  Johmon  v.  Ho,jg, 
10  Q.  B.  D.  432.  To.  Damlson  v.  Burnamt,  L.  E.  4  C.  P.  U7 ; 
AHhhurg  Carriage  Co.  v.  Biehe,  L.  E.  7  H.  L.  653;  Vharlcr,,! 
Merc.  Hank  v.  Wihon,  3  Ex.  D.  108 ;  Woodward  v.  London  ,1  N. 
W.  Uij  Co.,  Id.  121 ;  Williaim  v.  EUit,  5  Q.  B.  D.  175. 


ASSOflATKU   WORDS  „(.  THB  ,.„„ 

7-0 "  right  •■  was  ,■  i  r  ;r"  """•"'•  *'- 

to  vested  rights  of  nrn^  *  a^so^mted  wonis 

'fae  right  of  „\:,:L':a',r"' '"' "'"  '-^-'« 

"»'  othervvise  tLn  th!   ,„    •     "'""P'^"  ^^W"'! 

«•'«».*  of  nommon  »  i,   'mil'  "•''P'^^^''""  "any 

«"cceediug  words  ••„.  T  ^^^  restricted  by  the 
'ai'en  aud'en^ye^  fl° '  ?  ^'°«'  ^  "^-efit  lo  be 
no'  to  iucluieMhri:'  "P"'^  aay  land,"  so  as 
"^"al  rights  of  co.amollr''^'  )"'  ""'r  those 
""•e  in  some  way  appL  "  T^" '^  ^'•''"'''•«  ^''ich 
''•"'ted  to  the  Znlso  17  '°  ^''^  ^-""l'  -""1 
A"d  in  8.  2  of  the  J      ."""■""  tenement  (M. 

^^  :r-.  i^esXrottr:.T "  «'^^'- 

<»•  other  easement,"  the  ok  '  '°  ""^  ''"^ 
-e  those  analogo;s  o  a  2^?'"*'  '""^'"'^'^ 
rights  of  utility^Jd  tn  .  t^'^'  °J  ^'''^'   *•'='*  i«. 

-reation  and'amlm "  ;;"'  "aT"'^  °' 
made  it  felony  to  break  an^      .  '  ■  '^'''    ^^i'='' 

«l'op,  warehouse    or  1     .°?'°'°  '^  "dwelling, 
'■'«'«de  a  woSoD   r;    T''°"^^'"  -°"ld  no 

'vi^ichhadsor:i^;':;;f;^;'^;n<iofshop 

(«)  20  &  21  Vot  .      ,  •■  ^'arehouse  ;  that 

('-)  2  A  3  Will.  IV   c    71  •    w  ,-, 
^-  J-  C.  P.  309.  ■    *'"""""•<»■«  V.  i.  .fY,„„-„^_  3^ 
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is,  one  for  the  sale  of  goods  (a).  And  a  statutory 
prohibition  of  the  conveyance  of  gunpowder  into  a 
mine  except  in  a  "  case  or  canister  "  would  prevent 
the  use  of  a  case,  such  as  a  linen  bag,  which  is  not 
of  the  same  solid  and  substantial  deticription  as  a 
canister  (i).  Debentures  of  a  company  are  not 
"stock  or  shares"  within  s.  14,  Judgments  Act, 
1838  (v),  and  the  wages  of  a  collier  are  not  within 
the  meaning  of  the  words  "  salary  or  income  "  of 
s.  53  of  the  Bankruptcy  Act,  1883,  as  they  are  not 
"  income  "  ejmdem  ijmerU  with  "  salary  "  (rf). 

The  County  Courts  Act  ( V.  now  s.  74,  County 
Courts  Act,  1888),  in  making  a  person  subject 
to  the  jurisdiction  of  the  Court  of  the  dis- 
trict within  which  he  "  dwells  or  carries  on  his 
business,"  included  under  the  latter  expression 
not  only  a  personal  carrying  on  of  business,  but 
cases  where  it  was  carried  on  altogether  by  au 
agent (<).  Sec.  6,  24  &  25  Vict.  c.  10,  whieli 
gave  the  Admiralty  jurisdiction,  when  the  ship- 
owner is  not  domiciled  in  England,  over  any  claim 
of  the  owner  of  goods  carried   into   any  Englisli 

(n)  B.  V.  Sanders,  9  C.  &  P.  79. 

{h)  35  &  36  Vict.  c.  77,  s.  23  (2) ;  Foster  v.  Dlphmi^  Cmmi 
Slate  Co.,  66  L.  J.  M.  C.  21. 

(c)  Sellar  V.  Bright  <|-  Co.,  73  L.  J.  K.  B.  643. 

(d)  46  &  47  Vict.  c.  52,  s.  63  (2) ;  Be  Jones,  [1891]  2  Q.  1!. 
231 ;   Vf.  Exp.  Lloijd,  sup.  p.  632. 

(c)  Minor  V.  London   A  N.   W.  By.  Co.,  26  L.  J.  C.  P.  :)■•; 
Shields  V.  Bait,  18  L.  .1.  C.  P.  120.    Qj.  Be  Norris,  6  M.  B.  S.  1  , 
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PO'-fc.  for  damage  don«  f    .• 

<"•  misconduct  of,  or  for  »;  'T  ''^"'^  '"^^"''="''"00 
contract"  by  the  Z  n  !..  '"  °' ■'"'^  ^  "^ 
«een,s  confined  to  breL'o  'f  T"  '"'  °'  '''''■ 
'"'^!'>g  son,e  analogyto  what         '^  °''  ''°'"*'^''* 

p«r,o«,  of  ,.„„i„  „  """e  ^, »'  'fwo  for  ll» 
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''-oeiated,  indicat  s  tlat M  .\  *'''"°" "  '« 
P'-oWbited  is  dishones  tor  ^  ^  '  ^'""'^  '' 
'"  an  Act  which  made  it  '  ""r.  '^""^  ^''>  ^"d 
fi^h  without  the  le^Je  o   the  "  ^'^'^  °^  ^'"  " 

tl^e  same  kind  of  '  takfnl  "  "'"  "'  ''''  fi^''^^' 
J«ve  been  intended,)  1  T  ^""^'"^--Jy  ^eld  to 
ae  -having  or  ke  1  °  ^''^  ^'""''»'  P^Wbits 
apply  to  a  P™';r^,J-P;-^-    does  not 

n^erely  temporary  purpose  iT.     ^^T^-^"  &'  a 

('0  12  Geo.  III.  c  61 '■  W,       '■■  f '"•■"'""».  2  Burr.  679. 
Q-  B.  D.  U.  "•  ^-  ™-     *"■  Shellc!,  V.  Be«c.«,  12 
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So,  where  an  Act  punisbea  the  "having  or  con- 
veying "  anything  suspected  of  being  stolen  ami 
not  satisfactorily  accounted  for,  the  former  ex- 
pression is  limited  by  the  latter,  and  does  not, 
therefore,  apply  to  the  possession  of  a  house  (a). 
An  Act  which  made  it  felony  to  "  cast  away  or 
destroy  "  a  ship  was  held  not  to  apply  to  a  case 
where  a  ship  was  run  aground  or  stranded  upon  a 
rock,  but  was  afterward  got  off  in   a   condition 
capable    of    being    refitted  (4).      This    rule  was 
applied  to  the  construction  of  the  repealed  Act, 
1  Vict.  c.  85,  which  made  it  felony  "  to  shooti 
cut,'stab,  or  wound  "  ;  for  the  latter  term  was  held 
to  be  restricted,  by  the  verbs  which  preceded  it, 
to  injuries  inflicted  by  an  instrument ;  and  conse- 
quently to  bite  off  a  finger  or  a  nose,  or  to  burn 
the  face  with  vitriol,  was  not  to  wound  within  the 
meaning  of  the  Act  (c). 

One  phrase  or  clause,  in  the  same  way,  some- 
times materially  limits  the  effect  of  another  with 
which  it  is  similarly  associated.  Thus,  an  Act 
which  disgavelled  lands  "to  all  intents  riiid 
purposes,"  and  then  went  on  to  make  them 
"  descendible  as  lands  at  common  law,"  was  held  to 

(a)  2  &  3  Viet.  c.  71 ;  Badlen  v.  Peris,  L.  E.  1  Q.  B.  44 1. 

((')  De  Loudo's  Case,  2  East,  P.  C.  1098. 

(c)  B.  V.  Harris,  7  C.  &  P.  446  ;  B.  v.  Stevens,  1  lloo.  C.  C. 
409  ;  B.  V.  Murrow,  Id.  456 ;  B.  v.  /enninj,'.  Ca,e,  2  Levvin  C.  C. 
130.     V.  B.  V.  Waudbi/,  64  L.  J,  M.  C.  251. 


aisgave]  them  only  for  «■<. 

The  section  of  uJeoZZ'oT  ^^  t^''^''' ^"^■ 
from  the  general  provisions  of  ff'  ""^"'P'^"^ 

"-oJnntary  annuity  g  anLd     Jf,;'^^'"'-*  '^-Y 

pecuniary  consideratioV' was  oil      /'""''  *° 
theAvord'-voIuntarv"      ,'^^'.  "^^trued  as  using 

as  without  CO    Sorb  ':  '''  "'"'  ^^^'^'  -"- 
consideration  ^/,^''''''°'''  ^'^^  ^^  without  pecuniary 

SPECIFIC. 

It  is,  however,  the  usa  nf  „ 
^'^^i")  one   or  ^ore  Te  ;;  raH  -''' ''^"°^- 
<;™m.,  which  affords  the  morr  '  '^"•''''''« 

o^tl'e  rule  under  consSert^^'X'^'''^'-^^^'^ 
'/'■'■-^y^^^r.     In  the  abstract  Tpn      , "'"  ^'■''' -y'-^m 

others,  receive  their  fu  1  't'/  T^  '™'"'^^'  "'^«  «" 
a  right  of  huntings  wC  "!  «  f  "^^°'"°-  '^ 
a"  things  generaTi;  S'\tt  "f^'^^'-^'^^^'^' 
;-l"ded(rf).  Sea's,  3  &  4  W.ll  i^'  '.f*^  ^"-^ 
hmits  the  time  for  suin^  '< ?  ''•  ^^2'  ^^'oh 

^Pecialty...  compreheTd;  urthTlasr'  ''  "'"'' 
every  kind  of  specialtv    °    ,  *^^  ^"^' ^'^Pre-ssion 

W  Not  preceding;  r  ex  t-r  »r        %,         ^• 


11' ' 


538 


INTERPRETATION    OF   STATUTES. 


M 


In  such  cases,  the  general  principle  applies,  that 
the  terms  are  to  receive  their  plain  and  ordinary 
meaning  ;  and  Courts  are  not  at  liberty  to  impose 
on  them  limitations  not  called  for  by  the  sense,  or 
the  objects  or  mischief  of  the  enactment  (a). 

But  the  general  word  which  follows  particular 
and  specific  words  of  the  same  nature  as  itself 
takes  its  meaning  from  them,  and  is  presumed  to 
be  restricted  to  the  same  genus  as  those  words  (//) : 
or,  in  other  words,  as  comprehending  only  things 
of  the  same  kind  as  those  designated  by  them  ; 
unless,  of  course,  there  be  something  to  show  that 
a  wider  sense  was  intended. 

Thus,  the  Sunday  Observance  Act,  1677  (20 
Car.  II.  c.  7),  which  enacts  that  "no  tradesman, 
artificer,  workman,  labourer,  or  other  person  what- 
soever, shall  do  or  exercise  any  labour,  business, 
or  work  of  their  ordinary  callings  upon  the  Lord's 
Day,"  has  been  held  not  to  include  a  coach 
proprietor  (c),  a  farmer  (</),  a  barber  (c),  or,  uo 
doubt,  a  solicitor (/) ;  the  word  "person"  being 
confined  to  those  of  callings  like  those  specified 

(o)  Per  Cur.,  U.  S.  v.  Coombs,  12  Peters,  80. 

(ii)  r.  per  Willes  J.,  Fenwick  v.  Schmalz,  L.  E.  3  C.  P.  313. 

(c)  Sandiman  v.  Breach,  31  R.  E.  169. 

(d)  R.  V.  Cleworth,  4  B.  &  S.  927,  nom.  B.  v.  Sihetler,  3.'i 
L.  J.  M.  C.  79. 

(e)  Ptthirr  V.  SnoK,  [1900]  1  Q.  B.  725. 
(/)  Peate  v.  DicMn,  4  L.  J.  Ex.  28, 
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.letermine  i^iff  ."^  e-^Powered  justices  to 

letermme  differences  between  masters  and  "  ser- 
ants  m  husbandry,  artificers,  handicraftsmen  " 

domestic  sertant /a)  r"'"  '''    ""'   ^"^^'^''^   " 
care  of  Jods "e  led        l'  ""'  ""'^°''^  *°  ^^^^ 

to  work  bv  tb         "'  "  "''''  "^°  -"*-cted 
.elation  of  master  and  servant  existed  (.). 

entittd?di:r"^"  ^""''"°"  ^"'  ^«'^'^-  -j^-'^ 

entitled  a  district  surveyor  '■  or  other  person  "  to 

he  Act,  was  held,  on  this  principle,  not  to  .ive 
hat  privilege  to  every  person  sued    but  to  g  ve 

^- "«.  -»<«"<.,  V.  Berwick,  30  L.  J.  M  C  84  ■   M„ 
\  f """''"  «-■   0»«/J«.  Co..  13  Q,  B    D   832      c-f'""' 
cluJmg  observations  of  Pry  L  J   .^n   «      ^       r  '  ''°°- 

1  Q.  B.  226       Va    r„„t       t     ,  ''•  •^'"''•™«.  [1892] 

y.  B.  D.  683.  '■  *""'  *"-J'"-  ^^"'"""P   Co.,   18 

W^m«.«v.i>e™eci,7B.&C.536 
(f)  Lowtkcr  V.  i?arf„„r,  8  East  113  •  r.,    T 

1  II.  *  S.  024     V!  ;„w       ™'/   ''''"'•  ™2;  «.  V.  ff.„„w, 
Ka.  Gordon  v.  Ji.nni„jf,  g  q  g  ^  ^g 
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surveyor ;  that  is,  having  an  official  duty  (a).  Au 
Act  which  empowers  Quarter  Sessions  to  order 
the  treasurer  of  "  the  county,  riding,  division,  or 
place  "  to  pay  costs,  only  applies  to  a  "  place  " 
ejusdem  generis  with  "  county,  ridini?,  division," 
that  is  a  place  having  a  separate  Court  of  Quarter 
Sessions  (b).  And  s.  75,  Larceny  Act,  1861,  which 
makes  it  a  misdemeanonr  for  any  "  banker,  mer- 
chant, broker,  attorney,  or  other  agent  "  to  convert 
to  his  own  use  any  valuable  security  entrusted  to 
him  for  any  special  purpose,  does  not  under  the 
words  "  or  other  agent "  include  any  ordinary  ageut 
who  may  from  time  to  time  be  entrusted  with 
valuable  securities,  but  only  persons  whose  occupa- 
tion is  similar  to  those  specifically  enumerated  (c). 
In  au  Act  imposing  a  penalty  on  unqualified 
persons  navigating  "  any  wherry,  lighter,  or  other 
craft,"  the  i^i,t  word  would  include  only  vessels 
of  the  same  kind  as  wherries  and  lighters,  not 
steam  tugs  which  carried  neither  passengers  nor 
goods  (d).     But   the   same   word   would   be   more 

(a)  WilUams  v.  OoliUng,  L.  R.  1  C.  P.  69.  Cp.  Netcton  v. 
Ellis,  24  L.  J.  Q.  B.  337.  V.  contra  Lrifield  Co.  v.  Walerlw 
Co.,  31  Ch.  D.  638. 

(h)  Vagrancy  Act,  1824,  5  Geo.  IV.  o.  83,  s.  9 ;  B.  v.  llwl 
Biding  J.J.,  [1900]  1  Q.  B.  291. 

(c)  24  &  25  Vict.  c.  96;  11.  v.  Portugal,  16  Q.  B.  D.  487; 
B.  V.  Prince,  2  C.  &  P.  517 ;  B.  v.  Kaiie,  70  L.  J.  K.  B.  143. 

(rf)  Seed  V.  Ingham,  23  L.  J.  M.  C.  156.  The  words  "any 
Cathedral,  Collegiate,  Chapter,  or  other  Schools  "  in  the  proviso 


breach  of  agreen^ent  («)  '  '  ''"'  ''"''"'•^'^  ^°^ 

The  Distress  for  Rent  Act  17)7  mr  Tr 
wlach  authoriees  the  distr;  s  f  f  e!t"o  ?■ ''^■ 
gnm,  or  other  product  "  grovnlyoZ,  ,  '"■ 
iauds,  includes  only  produ'tsTX  „  •'^■^-'J 
corn;  but  not  youu<^  trees  wh;7  .,  ^  "''  ^""^ 
tionably  products  of  he  iaid  '  7°'  T^'"^- 
character  from  the  produ.fr'    i  ,°^  "^  ''^'^"■^"' 

terms  (0).     For  the  11  ^'"'^"^  ^^  '^'  ^^^'er 

IW     -cor  tiie  satue  reason    vnnr.^  * 

not  included  in  the  Act  which  ZiZukeTr 
of  "any  plant,  root,  fruit,  or  veCbTe  '  ,  -"^ 
S'owing  in  a  garden,  orchard,  :C^J:;^ri7 
house  or  conservatory  "  (d)  fe'^ound,  hot- 

(a)  r,We?Z  V.  Combe,  7  A.  &  E.  788 
('■)  Wlllh  V.  r.Vrp,  44  L.  J.  q',  b.  137 
('■)  Clark  V.  Ga»iartA,  8  Taunt.  431 
('0  A  V.  florfj,,,  1  jfo„_  ^5^  J 
V.  Evans,  32  L.  J.  JI    c    100-    «    „         r,'  ^'"'"'"''•'■'^   Hd. 
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words,  half-pence  used  for  tossing  for  money  (a). 
A  bye-law  which  imposed  a  penalty  for  causing  an 
obstruction  in  the  street  in  various  specified  ways, 
all  of  a  temporary  character,  or  otherwise  oausiuf,' 
or  committing  "  any  other  obstraction,  nuisance, 
or  annoyance  "  in  any  of  the  streets,  was  held  not 
to  include,  under  the  latter  words,  any  obstruction 
which  was  not  of  a  temporary  character  (i). 

The  enactment  which  prohibited  the  establish- 
ment, without  license,  of  "  the  business  of  a  blood 
boiler,  bone  boiler,  fellmonger,  slaughterer  of  cattle, 
horses,  or  animals  of  any  description,  soap  boiler, 
tallow  melter,  tripe  boiler,  or  other  noxious  or 
offensive  business,  trade,  or  manufacture,"  was 
held  not  to  include  under  the  final  general  terms 
any  employments  not  connected,  as  all  the  specified 
trades  were,  with  animal  matter ;  and  so  did  not 
reach  brick-makiug(f),  nor  a  small-pox  hospital  {(/). 

A  fishing  net  with  an  illegally  small  mesh  is  not 
an  "  instrument "  within  the  Salmon  Fishery  Acts, 
which  prohibit  the  use  of  "  any  otter  lath,  or  jack, 

(a)  Walson  V.  Martin,  34  L.  J.  M.  C.  50,  reotiBed  by  31  &  32 
Yiot.  c.  52,  s.  3 ;  Hint  v.  Molenbury,  L.  B.  6  Q.  B.  130.  Cp.  M. 
V.  O'Connor,  15  Cox  C,  C.  3.    Yf.  Toilet  v.  Thomas,  24  L.  T,  .508. 

(6)  B.  V.  Dichenson,  26  L.  .7.  M.  C.  204. 

(c)  11  &  12  Vict.  c.  63,  s.  64 ;  Wanstead  Board  v.  Hill,  3i 

L.  J.  M.  C.  135. 

Id)  38  &  39  Vict.  c.  55 ;  Wilhinglun  L.  Bd.  v.  Manchester  €«q.. 
62  li.  J-  Ch.  393.  Q).  Metropolitan  Asylums  District  v.  Hill,  50 
L.  J.  Q.  B.  353 ;  Passey  v.  Oxford,  43  J.  P.  622. 


salmon  "  („).  ^°'  "■"  m^pose  of  catching 

t-m  or  interest  fn  the  house  i^'  '°  '"''  ^- 
which,  after  enumerating  in  !h^'  ^°'  "*  ^^". 
plate,  linen,  china  anH  J  ®'^"^''  furniture 

.'oods,  chatLls.  and  ffecTs  rrl^'  "  «"  °"'- 
ho-e"  at  the  time  o^thet?/''"  ""'  ^'^  ^^e 
"ot  include  a  sum  of  .nonl'*'^^  '^^''''^-  ^^^ 
And  the  rules  of  an  dji  'f  'V'^  ^'°"«^  f'^)- 
'0  carry  on  the  busine^  o/^^^^^^^^^^^^^^  -*f '-^-d 
and  manufacturers  wI„Vi,  ^/' ''^"lers,  farmers 
of  the  business  Shi  :''^^^^^^^ 
the  capital,  reserve  fund  or  f'^  '''''''  ''  '''«'■«''«« 

'•.■"i'.1";:£*"'""-"™-,«.„, 

W  ffiii*  V.  Lawrence    SO  r    T    r,, 
^«™W,  50  L.  J.  Ch,  9;  k    v„„,      °\,?'  *"''^««»  V.  n,.. 
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have  been  held  not  to  authorise  u  subscription  to 
a  strike  fuud,  t  jat  not  being  a  lawful  purpose 
i-jusdi'iii  (ji'Hirii  with  increasing  the  capital,  reserve 
fund,  or  business  of  the  society  («»). 

An  Act  which  gives  a  vote  to  the  occupier  of 
a  "house,  warehouse,  counting-house,  shop,  or 
other  building"  includes,  in  the  latter  term, 
only  buildings  which,  like  those  specifically  men- 
tioned, are  of  some  permanence  and  utility,  and 
contribute  to  the  beneficial  occupation  of  the 
land,  increasing  thereby  its  value  (h).  The  words 
"  tenements  and  hereditaments,"  which,  in  their 
technical  sense,  embraoe  not  only  every  species  ot 
right  connecte  i  vith  land,  such  as  rents,  tithe, 
rights  of  common,  seignorial  rights,  but  also  ofiices, 
have  been  confined  to  habitable  structures,  wheu 
coupled  with  and  following  such  words  as  "  houses, 
warehouses,  and  shops  "  (f).  Where  an  Act  autho- 
rised the  police  to  enter  any  house  or  room  used 
for  stage  plays,  and  imposed  a  penalty  for  keeping 
any  house  or  other  "  tenement "  as  an  unlicensed 

(o)  Warlutton  v.  Huddergfield  Induitrial  Sony.,  [1892]  1  Q.  B. 
817. 

(h)  Poicell  V.  Boratlon,  34  L.  J.  C.  P.  73;  Va.  Morid  v. 
Harris,  L.  E.  1  C.  P.  155.  Cp.  Hodgson  v.  ,Tex,  2  Oh.  D.  122; 
Chapman  v.  Chapman,  4  Id.  800. 

(c)  S.  V.  Manchester  Waterworks  Co.,  1  B.  &  C.  630;  R  v. 
East  London  Waterworks  Co.,  21  L.  .1.  M.  C.  49.  Va.  Chdiea 
Waterworks  v.  Bowley,  20  L.  J.  Q.  B.  520  ;  Melrop.  Bij  v.  Foirkr, 
[1893]  A.  C.  416 ;  B.  v.  Seville,  15  L.  J.  JI.  C.  33. 


.»i|jjl«|||^ 


,,  ■'-t.lHt   noRDs.  541; 

--e  character  .^7Zl  or'T''''"'^  "^  "- 
J'J  not  include  a  portabTh  m  '°°'"'"  ""•^  «« 
-awons  joined  toge  t  a^^l  '"""""^  "'  '"° 
«"-o"ing  players  („)•  '""^  "'^-^  ""  "  «'e«tre  by 

Sec.   33,  3  <S;  4  Will  IV 
tliattlieownersof"hoH8««  i"',^   '  ''^"''''  ^"""t^'l 
"tJ^erthan  land,"  rateable  fJ"^'' ""'' P^°P«^'>' 
r«ted  at  thrice  thecal  """  P°°''  «''°''W  be 

^-d.  was  held  ci     toTrl",  '''  °^^--  ^^ 
other  than  land,'- wTicI    .    ^^'""^  °^  "P-P«% 

"anal,  with  itstowinifh!  "*'  "  ^^''^^^y.  a 
"ith  masonry,  whrch  t!'  ,'  """^  "  ''''^  '^°'^  "''ed 
-^Prised  i/the    te  so'n  rr"°""'  "«^«  "°^ 

Act,  1862  (repld   s  loTr      '^^''.  '■  ^"'  Companies 

I'e   wound   up  by  the   r.     .     ,       ""°'^'*''y  '"^J 

course,  or  does  i-ot  begfn  b'^  .°'"'  °^  ^^''^ 

«  "s  members  are  redLeat  ?  "''^'^  "  ^^"• 
-  when   the   Court  tkZ\j'1-  '''°  ^^^'^'^' 

-  ;-ie...  empow::^^  ^.i:^-- ;;- 

(''>  ^'  V.  *aM,  L.  E.  6  Q.  B  707        '  '"''■  ^^  '«='• 
l.s, 

35 
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last  geaeral  wonls  to  wind  up  only  when  it  is 
just  and  equitable  on  grounds  aunlogou8  to  those 
prcccdiugly  stated  (u). 

Of  course,  the  restricted  meaning,  which  primarily 
attaches  to  the  general  word  in  such  ciroumstaucos, 
is  rejected  when  there  are  adequate  grounds  to 
show  that  it  was  not  used  in  the  limited  order  of 
ideas  to  which  its  predecessors  belong.  If  it  can 
be  seen  from  a  wider  inspection  of  the  scope  of  thu 
legislation  that  the  general  words,  uotwithstanil- 
ing  that  they  follow  particular  words,  are  never- 
theless to  be  construed  generally,  effect  must 
be  given  to  the  inteiitioii  of  the  Legislature  as 
gathered  from  the  larger  survey.  Upon  this 
principle  it  has  been  held  that,  having  regard  to 
the  object  of  s.  32,  Patents,  Designs,  and  Trade 
Marks  Act,  188-3  (repld.  s.  ;iO,  Patents  and  Designs 
Act,  l'J07,  7  Edw.  VII.  c.  29),  as  seen  on  a  cou- 
sideratiou  of  the  whole  section,  and  the  law  exist- 
ing at  the  time  of  its  enactment,  in  coustniiiig 
the  reference  to  threats  of  legal  proceedings  "  by 
circulars,  advertisements,  or  otherwise,"  which  it 
contains,  the  words  "  or  otherwise  "  are  not  to  be 

(o)  Spaekman't  Caie,  1  MoN.  *  G.  170;  lie  Auglo-Greek  Sham 
Co.,  L.  E.  2  Eq.  1;  He  I.iingham  Biiik  Co.,  4C  L.  J.  Ch.  ;i4S. 
Vh.,  inter  alia,  lie  Sul.urlian  Hotel  Co.,  36  L.  J.  Ch.  710 ;  Be 
(lerman  Dale  Coffee  Co.,  ,01  L.  .J.  Ch.  504  ;  Be  Chie  Lim,  74 
L.  J.  Ch.  597 ;  He  Mehun,  75  L.  J.  Ch.  509  ;  Be  Criijglenlone  Co., 
73  L.  .J.  Ch.  662 ;  Be  Sijmiii'jton,  43  Sc.  L.  R.  157.  V.  under  the 
Apportionment  Act,  1870,  Be  Coxa  Tiutis,  47  L.  J.  Ch.  735. 


-'-'e"  to  threat.   ,.  ""        "^^^ 

-"•  circular,  or  1    .rr'T  '^'""•■"'  .'""''- 

;''-''''«'y  to  prohVu;TT  *"'•''''•-- 

'««al  proceedings  by  ,    "?      '"""'   ^'"'tover  of 
7«J%  by  J  ,,,:;;      '' ",  '7"^  ^«"owe.l  "up 

food   d,j„,.^^j         "any  1     '"?""'  '""^'««  "^ 
^0%  wa.,  i„,j„,^/;^  P'"««"  for  sale,  ami  , 
"-  f-m  -t-L;  1;;\  X°";  -bo  provoato.J 
'''"'''•njf.   market,    or  othe.       f    ''■''°"^'''  «bo,., 
•carcase  was  deposit!,  f,^''*"''"   ^''ero    auv 
'''^  Matter  word  Z  ;/::;;'';  ;'  --  be,d  tiS 
y-'-'*  with  those  whichn"!  !   ,  °  ^'"''^^  '>"/'"' 
7-^«.  giving  a„t     rt/ To  t    ''•     '^^e  earlier 
"bviously  required   that  tie  "  "°^  P'''^''." 

^^o^'ve  an  equally  extensive."""'  """''  ''"'"^'^ 
^;9U«nt  passage  (/.).  si  ZT^  '"  "^^  ""b- 
■^'=t.  1848,  whihSnpo  ed  a  '  ,"'"''  «'^'""' 
.^"y  "«ewer,  drain  p^v  '''"'"'^  ^°'  "''''<''^=- 
'"?.  or  other  work  f  7'  °'''P°°''  ««bpit,  build! 

"^^  Act,"  i,eS  r  :rv"  '"^  p----  'f 

;f  only  constructons  1/  "",  "°^''  "  •'-bbug," 
'"o-  previously  ^entione;  tuT f  T"^^  *° 

'   ""*    '^'so  dwellinjj- 

'^-  J.  Ch.  196.  ^'-    ^^"""■'-  d-  Co.  V.  ,«,«,  ,t  Co.,  6-2 

('')  loMy  V.  OralMJne,  L   H   4  n    « 
^""'«.  30  L.  J.  JX.  C.  183  ^  *  ^'  ^««-     » '••  itarris  v. 
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houses  (a).  And  where  a  special  Act  passed  in 
1767  authorised  the  owner  of  a  bridge  to  take 
a  toll  on  "every  coach,  chariot,  berlm,  hearse 
chaise,  chair,  cabash,  wagou,  wain,  dray,  cart, 
car,  0  other  carriage  whatsoever,"  the  o-*"' 
!LV;.,  principle  was  not  applied,  and,  on  the  ground 
hat  the  LegLture  intended  every  vehicle  passing 
over  the  bridge  to  pay  toll,  a  bicycle  was  held  to 
he  a  "carriage  "within  the  Act  (6). 

When  justices,  empowered  to  prepare  a  standai.l 
for  an  equal  county  rate,  were  authorised  for  this 
purpose  to  direct  overseers,  assessors  of  rates,  and 
other  persons  having  tiie  management  of  the  ra  es 
or  valuations,  to  make  returns  of  the  annua  yaue 
of  the  property  in  the  parish,  and  to  require     the 
said  overseers,  assessors,  collectors,  and  any  othe 
persons  whomsoever,"  to  produce  parochial  and 
!  her  rates  and  valuations,  "  and  other  documents 
in  their  custody  or  power,"  the  context  shows 
that  the  final  generic  expression  was  not  confined 
to   official,  but   extended  to  private,  persons  (,■) 
So    where  an  Act  imposed  a  rate  on  a  vanetj 
of  tenements  and  buildings  which  were  enume- 

(a)  Pearson  v.  S-n,.(»»,  35  L.  J.  M.  C.  36.     V.  Mon.l.  v. 
Harri,.  35  L.  J.  C  P.  101.  ^y,      Cp.  Pk,»oM 

Tra..ay  ^-/--"'^f  J'  Tllm^"'"^  v.  K,»».»k. 
Teignmouth  Bridge  Co.,  7.J  L,-  J-  J^-  »•  •» 

72  L.  J.  K.  B.  357. 

(c)  B  V.  DoHhhday,  3  E.  &  E.  501. 


appended  to  tlCoZnZlT'" ,  *^«  --P^ 
'l^at  the  ktter  were  S  f  ^^^  ^""^^  stowed 
''nd  were  not  limited  inT«  ""''"  ^"^^^^  ««"8e, 
^^s  w,,ch  precedtdr:T7  ''  '''  ^"'^^'^- 

o"wjrttr^:;/t^«p^ein,^^^^^^^ 

,"'«'^'>'«g  of  the  genLri  ^'°'™'  **«« 

y  it«  connection  with  tT      '':^'""'  °'"'«'«''t«d 
■^"t  «>ade  it  penal  to  ;  ^''"^'   ^^'^e  an 

-der  to  facilitate  tjI'T  *°  ^  P"--,  in 
;^uise.  or  an,  letter    oT'anv'o'tr^''  '"^^'  " 
th'Dg,"  it  was  held   that  thlf   f  ''  "^'"^^   «' 
'^^^^  to  be  understoodTn  th  •  ^'""'^^  *«™« 

'"ea'^ing,  and  as  includwrn  ^"'""'^ '^"'^  '^'de 
"'h'^tsoever  which  could  °f  ^  "'''"'«  "'  *hi»g 
'^«  ««eape  of  a  p. -sol  ''? '^''"°«'  facilitate 
Here,  the   severarpaTir      "  '  '''°"»'-W- 

;V'  '^"-."  exhau'sted  t  Xf   " '''^™«  " 
be  last  general  words  mus!^        °i'  °""«'-'»'  and 

^-. -referring  to  oth^'Lt;"'^"'""''  *^-- 

~:r;h:t:iie^^^^^^^^^ 

^e.stncted  in  meaning  by  its  ?  T    '^''"  ^°'  ^e 
u^  «  ^       predecessors.     Thns 

,    ('')  -B.  V.  P„,„,,  g^L  J  (?•■  ^  ,^,  -^^  M-  C.  18. 
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n  Geo.   III.   0.   56,   which,  after  reciting  that 
stolen  materials    used    in  certain    manufactures 
were  often  concealed  in  the  possession  of  persons 
who  had  received  them  with  guilty  knowledge, 
and  that  the   discovery  and   conviction  of   the 
offenders  was  in  consequence  difficult,  proceeded 
to  authorise  justices  to  issue  search  warrants  for 
purloined  materials  suspected  to  he  concealed  "  in 
any  dwelling-house,   outhouse,  yard,   garden,   or 
other  place,"  was  held  to  include,  under  the  last 
word,  a  warehouse  which  was  a  mile  and  a  half 
from    the    dwelling-house  (a).     Though    such    a 
warehouse  would  prohably   not  he  usually  con- 
sidered as  yuKdem  generis  with  a  "  dwelling-house," 
coupled  with  its  enumerated  dependencies,  it  was 
reasonable,   having  regard  to  the  preamble  and 
the  general  object  of  the  statute,  to  think  that 
the  warehouse  was  within  the  contemplation  of  the 
Legislature,  as  it  was  a  very  likely  place  for  the 
concealment   against  which  the   enactment  was 
directed  ;  and  a  narrower  construction  would  have 
restricted  the  effect,   instead  of   promoting  the 
object  of  the  Act.     The  requirement  of  s.   32, 
5  &  6  Will.  IV.    c.   76,  that   municipal  voting 
papers  should  he  signed  by  the  voter,  and  state 
the  name  of  the  "  street,  lane,  or  place,"  in  whicli 
the  property  was  situated  in  respect  of  which  he 
claimed  to  vote,   was  considered  satisfied  by  a 

(,,)  B.  V.  iVw«nr!«o»,  28  L.  J.  M.  C.  213. 
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Statement  of  the  parish  whore  the  property  lay  • 

dentS"  ■      *^  P----  being,  apparentfy,    L' 
Identification  of  the  voter  (a) 

Several  decisions  on  a  recent  enactment  are 
instructive  examples  of  the  application  of  the 
above.„,entioned  rules,  as  to  the  effect  of  wo  ds  of 

ZlZTeT'  "-^ ''''  °'^^^'  -^  °^  ^'^^ 

woids  on  the  more  general  one,  which  closes  the 
enumeration  of  them  ;  as  well  as  of  th         I    . 
nntmn  +,^  iu  ^  °'  *'^eir  subordi- 

nation  to  the  more  general  principle  of  gathering 
the  intention  from  a  review  of  tL  whrenlct 
ment,  and  £rivin£r  eff^r-f  t^  ■<- 

Thel6&17VcT  c  111    V      P'""°""*  °^J^'=*- 
.     -"  "i*"^-  c.  119,  alter  leoitino'  that  a  ki.  i 

of  gaming  had  lately  SDrun<r  „n  +    ti.     , 

tinr,  ^f  •  ,    ■'^  sprung  up,  to  the  demoralisa- 

witn  iiim  in  respect  of  the  bet     The  V^.h 
Cbamher  held  that  a  man  who  hal^allyl  XJ 
0  a  certain  spot  under  a  tree  in  Hyde  P-  ,•   Z 
";ere  made  bets,  was  not  the  "  occupier  "  If  th 
r-   Within  the   meaning  Of  thrC^f  thai 
^^b^'bsTvTT  "t  ''■°'"^'°°  '■■  ^-  -  'V«%, 
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'1 


expression  derived  a  meaning  from  the  one  with 
which  it  was  coupled,  which  implied  some  legal 
and  exclusive  title  to  the  place  (a).    Again,  where 
the  owners  ot  a  racecourse  knowingly  permitted  the 
public,  on  the  payment  of  an  entrance  fee,  to  enter 
an  uncovered  enclosure  adjacent  to  a  racecourse 
where  race  meetings  were  held,  most  of  whom 
went  for  the  purpose  of  backing  horses  with  book- 
makers, who  were  admitted  on  the  same  terms  as 
the  public,   and   had  no   special   rights    in  the 
enclosure,  the  House  of   Lords    held   that   the 
enclosure  so  used  was  ^not  "  a  place  opened,  kept 
or  used  for  betting  with  persons  resorting  thereto  " 
within  the  Act  (6).      But   a    temporary  wooden 
structure,  erected  on  a  piece  of  ground  rented  by 
the  person  who  used  it  for  betting  purposes,  though 
unroofed  and  not  fixed  to  the  soil,  was  held  to 
be  a  "  place  "  within  the  Act  (c) ;  and  in  another 
case,  a  man  who  carried  on  the  same  business, 
standing  on  a  stool  sheltered  under  a  large  uri- 
brella  on  which  was  printed  an  indication  of  the 
business,  was  held    to   be    the   "  occupier  of  a 
place  "  within  the  Act ;  as  he  had  in  fact  appro- 
priated  it   for   his   proceedings,  though   he   paid 
uo   rent   and   had  no  greater  right  to  stand  on 
the  spot  than  any  others  of  the  public  who  were 

(a)  Doggett  v.  Callerme,  34  L.  J.  C.  P.  159. 

(b)  Pomell  V.  ffcmj/(ott  Racecourse  Co.,  68  L.  J.  Q.  B.  392. 

(c)  Sham  V.  Morlej/,  37  L.  J.  M.  C.  105. 
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admitted  (a)     Tn  „  1      ,, 

-•'hi-/;\f  this  t    ^  "  ''^^^   -^  -- 
tlie  receipt  of  th«  ,„  "  °°    ^^cessary  that 

'•»«  house!  0    Office  TT  ^'°"'  '^''^  P''-  ^t 
Kingdom  (i).  ''  •"  '^"^  ^^ttin  the  United 

Analogous   to  the    rules   «!,. 

■■•nother.thatwhenwod  L  T  '""'''^''^'^  '« 
of  persons  or  thi.^s  a7e  „  e/  "^"''  °^  *^«  '^''k 
according  to  rank  Z  "'"  •^««<'«"ding  order 

^0  «>em^do  noT  ;    ^e'^S:'  T' ^  ^"^^^'^^^^ 
they  would  do  so)  „!"!    ^        ^ '  '''*°'''"S  ''l°'>e 
-i  or  importan  e'than'th"'  f  T  °'  '^  ^"g^- 
"'ere  be  any  lower  snei/u^'"'"^''  "'"««'J>  ^f 
^-^  -oh  a  case;the'g      ;:,:''t.'^^^'=-  app'ly. 
fneric,  but  as  inclufLToJ"    ."  ''^"^  ''°' '^ 
«'e  genns  than  the  lol  ,      ^  ""^'^  "  ^'''^er  in 
'^'  Eli.,   e.    10    wl  r       "^"''^'^-     Thus,  s.  3 

°^-hedrals,par::ntS:rdTrt^*- 
(«)  ^-.  V.  ^„,„,,,  ,3  L.  J  j^  J  '^J     "''''''  having 

t"""""*  V.  JIfa„-„,  5^  ,^    J      P    P-   5.2.      F.   similar  oases 
*»V«»»iJaoe™„„e  Co..  sun  '■  IM,,    V"^'"''^  '«  P'».e!l  v 

''^  L.  J.  Q.  B.  534;  BroL  v   P  f '-^mc-  ^^^-  ^-  ^-  '^'""i'/Sr«« 

^-  .f-  21;  i..  V.  L^aiu  ITV  ""'""""•'  ''  ^-  J- 
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any  spiritual  or  ecclesiastical  living,"  does  not 
include  bishops  (a). 

Chap.  28,  Statutes  of  Marlbridge,  .52  Hen.  III., 
which  gave  a  right  of  action  in  certain  cases  to 
"  abbots,  priors,  and  other  prelates  of  the  Church," 
did  not,  according  to  Lord  Coke,  include  bishops  ; 
because,  among  other  reasons,  the  bishop  is  of  a 
higher  degree  than  an  abbot  (A).  It  may  be  pre- 
sumed the'  there  were  prelates  of  a  lower  degree 
than  abbots  and  priors,  otherwise  the  generic 
expression  so  construed  would  have  been  without 
effect.  To  a^oid  this  the  rule  in  question  would 
be  rejected,  and  the  general  term  would  receive 
its  full  and  natural  meaning,  and  include  the 
higher  denominations  (c).  Duties  imposed,  under 
the  general  head  of  "metals,"  upon  "copper, 
brass,  pewter,  and  tin,  and  on  all  other  metals  not 
enumerated,"  would  not  include  the  higher  metals 
of  gold  or  silver,  which  are  commonly  known  as 
precious  metals  (d). 

The  22  &  23  Car.  II.  c.  25,  which  empowered 
the  lords  of  "manors  and  other  royalties"  to 
grant  a  deputation  to  a  gamekeeper,  was  hmited  to 
the  lords  of  such  royalties  as  are  inferior  to  manors ; 

(o)  ArMp.  of  Canterbury' t  Cote,  2  Eep.  46b ;  Copland  v.  Poicell, 
1  Bing.  373 ;  Cope  v.  Barber,  L.  E.  7  C.  P.  393. 

(b)  2  Inst.  151,  457,  478 ;  2  Eep.  46b. 

(c)  2  Inst.  137. 

{d)  Caeher  v.  Holmee,  2  B.  &  Ad.  592,  per  Parke  J. 
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-..1..,  .h.  ,!„„  .p».iL.':x°;  w™ 

•^  '^°  ""y  florae,  mare,  gelding  m„in  „„„ 
ox,  cow,  heifer,  sheep,  or  otbe?  ca  tfe' "  w  '  held 
not  to  include  a  bull  (c).  '  ^^^'^ 

It  was  indeed,  once  thought  that  in  14  Geo  II 

Btnctness  of  construction  may  be    perhanf  k^ 
a^buted^tothee^cessiveseUSl^^:- 

W  1  Bl.  Comm.  88.     Cp.  Child  v.  /f,„„,,  L.  E  9  Ex  17fi  ■ 
Kifcier  V.  5o»rfe,,   30  E    E    32  ■   B   „    b        •  "-^  J  i^x.  176  , 
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A  Statute  which  spoke  of  indictments  before 
justices  of  the  peace  and  "  others  haying  powei 
to  take  indictments,"  -was  understood,  on  the 
general  ground  under  consideration,  as  not  apply- 
ing to  the  Superior  Courts  (a).  But  11  &  12  Vict 
0.  4z,  which  authorises  justices  of  the  peace  tc 
inquire  into  indictable  offences  committed  on  tht 
high  seas  or  abroad,  and  to  bind  the  witnesses  tc 
appear  at  the  next  "  court  of  Oyer  and  Terminer 
or  jail  delivery,  or  superior  court  of  a  Count: 
Palatine,  oi;  the  Quarter  Sessions,"  v  aid  autho 
rise  a  justice  to  hold  an  inquiry  into  an  offence 
committed  by  a  Colonial  Governor  in  his  colony 
which  is  triable  by  the  Queen's  Bench.  Tha 
court  was  included  in  the  words  "  court  of  Oye 
and  Terminer  "  (i). 


SECTION    VI. — MEANING   OP   SOME   PABTIOTJLAB 
EXPRESSIONS. 

It  may  be  convenient  to  mention,  in  conclusioi 
the  meaning  in  which  a  few  words  and  expre 
sions  in  frequent  use  in  statutes  are,  in  genera 
understood. 

Unless  the  contrary  intention  appears,  i 
statutes  passed  after  1850,  words  importing  tl 
masculine   gender  include  females,   the   singuL 

(a)  2  Eep.  46b. 

(!.)  B.  V.  Eyre,  L.  E.  3  Q.  B.  487. 


COMPUTATION    OP   TIMK.  rr^ 

or  opacity  ;rt.dT;dtcSr  °^  ^  *°^" 

and  LaWc?  ^  T  irclfj^ ,7 
and  a  quarter  of  a  year  of  91,  days  (T  ' 

Ireland.  Dublin  m^an TnaeS     iT ^7'  ""'  '"^ 

encl,ngs  of  tbe  period  given  for  doing  or  suffering 
W  ^nte^retation  Act,  1889,  52  ,  53  Vict.  o.  63,  ss.  1  3  4 
W   V.   Morgan   v.    Datiee,   3   C   P   D    9Rn     i 

34L.J.Ch  165-  wJ   ^\^^'   ^"H"'  V.   J««  Dock  Co., 
V  r^aZ,  54  L.  J.  Q.  B.  400  '  * '  ^'  ^  •  ^- 1"-  679 ;  A.Wok, 

(d)  43  &  44  Viet.  o.  9. 
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something  were  included ;  but  when  a  penalty  or 
forfeiture  was  involved   in  non-compliance   witli 
a  condition  within  the  given  time,  the  time  was 
reckoned    by  including    one  and   excluding   the 
other  of  the  terminal  days  (a).     A  distinction  wtis 
afterwards  made,  depending  on  whether  the  point 
from  which  the  computation  was  to  be  made  was 
an  act  to  which  the  person  against  whom  tlie  time 
ran,  was  privy  or   not.      Thus,  if  the  timu  ran 
"from"   when   he  was   arrested,   or    received  a 
notice  of  action,  it  might  justly  be  computed  as 
including  the  day  of  that  event ;  but  not  so,  if  it 
ran  from  the  death  of  another  person  (h) ;  a  fact 
of  which  he  would  not,  as  iu  the  previous  cases, 
necessarily  be  cognizant.     But  it  has  also  been 
laid  down  that  when  a  period  of  time  allowed  to  a 
person  is  included  between  the  dates  of  two  acts 
to  be   done   by  another  person,   as   where  it  is 
enacted  that  no  action  shall  be  brought  against  a 
justice  until  notice  of  the  intention  to  bring  it  has 
been  given  to  him  a  month  before   the  writ  is 

(o)  De  Morgan,  Comp.  Aim.  cited  in  Sir  G.  0.  Lewis'  Olis. 
and  Ebds.  in  Politics,  Vol.  I.  387  n. 

(6)  Per  Sir  W.  Grant,  Later  v.  GarUnd,  15  Ves.  253  ;  i*r 
Parke  B.,  wm,  v.  Higgon,  6  M.  4  W.  53;  Newman  v.  Hard- 
icieke,  3  Nev.  &  P.  36a.  Insurance  against  accidents  for  twelve 
months  "from"  Nov.  24th,  1887,  covers  an  accident  occurring 
on  Nov.  24th,  1888 ;  Souih  Slaffonhhire  Tramway,  Co.  v.  Th 
Sickneae  <t  Accident  Atauranee  Attociatim,  60  L.  J.  Q.  B.  47,  lo 
the  contrary  was  Glanington  v.  Bawlint,  3  Bast,  407. 
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'he  action,  it  was  j!S    ^        "^  "''  ^StJi  of  Apri 

-  the  coa>putation;"t  i  r'.'"  ''""'I'--' 

'he  Boyal  assent  ou  August  9  it        '''  ^'^^'^«'' 
power  to  take  lands  whiJ  '  ^'''"' "  Company 

years  from  the  pa  sin'  frV"  ""°  ■*"-  '^re 

-rved  a  notice  to  t  ef  t  fL  m  ^'"-     ^^^  ^-I'-X 

o''  August  9,  1902      ,  1  "^P"'«hase  of  lands 

-a«  served  in  time  it  eir  '  *'"'  "'*>  "°^-e 
-Je  that  where  a  irtoZ  7  '  """"'"''"'"' 
certain  date,  within  wWct In  ?."  '"'"'  '^°"»  ■» 
'he  day  of  the  date  is  to  it       .    .  ''  *°  ^"  '^'"'e, 

A^a-.  When  so :?;'., r'"'i«^(^)- 

'"a^y  days  "  at  least  'Z  ,,t       ^'^  '     ^'0,  or  so 

"■•  "not  less  than  "  so  m        ,  ^"'''^  '°  "^^  «''  act. 

W^»^Ai<,e.o.B    ;r'*"^''''^«''-">  intervene 

V.  C„fo,«,  4  c.  p.  o  233  :"■;•  f >■'".  8  Moo.  P.  c.  203  ;  MiJa 
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both  the  terminal  days  are  excluded  from  the 
computation  (a).  In  other  cases,  it  would  seem, 
the  rule  is  to  exclude  the  first  and  include  the  last 
day  (A).  In  order  to  satisfy  the  provision  of  s.  J, 
Bankruptcy  Act,  1890,  which  enacts  that  a  debtor 
commits  an  act  of  bankruptcy  if  execution  has  been 
leviei  by  seizure  of  his  goods  and  the  sheriff  has 
held  them  for  21  days— it  is  necessary  that  the 
sheriff  should  hold  the  goods  for  21  whole  days, 
excluding  the  day  of  seizure  (c). 

When  a  statute  requires  that  something  slmll 
be  done  "  forthwith,"  or  "  immediately,"  or  even 
"  instantly,"  it  would,  probably,  be  understood  as 
allowing  a  reasonable  time  for  doing  it  (d).    Au 

(o)  Be  HailK-f  Sleepen  Co.,  29  Ch.  D.  204  ;  SMmou  v. 
Waddimjton,  18  L.  J.  Q.  B.  250;  MeQueen  v.  Jachon,  72  L.  J. 
K.  B.  606 ;  Emmermn  v.  Oliver,  43  So.  L.  B.  291. 

(i)  r.  Chit.  Arohb.  Pr.  pp.  1434-5,  14th  ed. ;  Badelif,  v. 
Bartholomew,  [1892]  1  Q.  B.  161;  lIVH/am.  v.  Burgeu,  U 
A.  &  E.  635. 

(c)  Be  North,  [1895]  2  Q.  B.  264. 

(d)  r.  Tom,  V.  Wilmt,  32  L.  J.  Q.  B.  382;  Brighty  v.  JVorfc.», 
Id.  38;  Foridihe  v.  Stone,  L.  B.  3  C.  P.  607  ;^r  Cookburn  C.J.! 
Griffith  V.  Taylor,  2  C.  P.  D.  202 ;  Mateey  v.  Sladen,  L.  E.  4  Ex. 
13  ;  B.  V.  Aston,  19  L.  J.  M.  C.  236;  Haneock  v.  Somee,  28  L.  .J. 
M.  C.  196;  Cottar  v.  Hetherington,  Id.  198;  per  Rolte  B., 
Thompgon  v.  Gibson,  10  L.  J.  Ex.  243 ;  per  Cockburn  C..T.,  I{.  v. 
Berkshire  Jus.,  48  L.  J.  M.  C.  137.  Cp.  Kxp.  Sillence,  47  L.  .1. 
Bank.  87;  GOhs  v.  Stead,  8  B.  &  C.  533;  Tennant  v.  ]).}], 
16  L.  J.  M.  C.  31 ;  Loae  v.  Fox,  15  Q.  B.  D.  667.  Tf.  StrouJs 
Judicial  Dictionary,  tit.  "  Fobthwith  "  and  "  Immediately." 
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application  to  denriv-  .     ■  .  ^^' 

•"uot  be  made  "  at  the  trial  *'""'' ,°^  '"'"''  '^'"o" 
time,  when  made  .n  hou   L/?, ''""'"''''  '""""e  m 
«■"!  the  judge  was  tr^  anof,     "  *"'"  '^'"'  "-«- 
W  the  statute  reaZ  "'*"''*  <">■ 

space  of  time,  as    for  i,J  ,     '"    "  ""tain 

the  boilers  o^  stlmLl  '■  "''  ''•'^'«*'"°"  <" 
would  probably  be  understooVf"  ''"  "'°'"^*'  '* 
™ore  than  six  months  shouM  >  """^  ''""  '«" 
t'^o  acts.  It  would  no  h«  1T  ^''^'"^  «>« 
the  year  into  two  eoua  I  "T^"^  ''^  '''hiding 
-t  once  in  the  beZt'^t'  T'  '"'"«  ''' 
"t  the  end  of  the    secoL  ^"''  ""''  ""^e 

which  imposed  a  penal  .  'T  ^''^^  ^°  A"' 
than  a  certain  time'n  Sot  "''""''  '°'  --« 
calendar  year  computed 1°  .^T'  '"''"'^  "<''  " 
•'"t  a,  ..computed  back   1*'?,  1  °'''"'"'"^' 

-- for  tLe  penalty  w::,^!^'^'"''^ 
■ft  used  to  be  laid  do  """''K'-)- 

Courts  refused  to  tak«  11 "'  !  ^^"^'■*'  '"^^  that 

day,   for  the  uncertainr     \°' '^^  ^™''«°°  of  " 

-thor  of  confusion  :S'';^"'';''\^«   ^'-^y^   the 

76.     Va.  Page  v,  Pear^eiolTv  "^  ^''*"*''  "^  I^'  '•  Q-  B 

•»"■»  Maryland  Kep.  ««     *'  '*'""•  '"'■  '■  ^-  «■  Tana,  .,  Ca.p. 

(a;  t%«<,„'.  Cote,  5  Bop  ik 
I.S. 
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civil  cases,  a  judicial  act,  such  as  a  judgment,  is 
taken  conclusively  to  have  been  done  at  the  first 
moment,  of  the  day  (a).  But  as  regards  the  acts 
of  parties,  including  in  this  expression  acts  which, 
though  in  form  judicial,  are  in  reality  the  acts  of 
parties,  the  Courts  do  notice  such  fractions,  when- 
ever it  is  necessary  to  decide  which  of  two  events 
first  happened  (b).  Thus,  they  will  notice  the 
hour  when  a  party  issued  a  writ  of  summons,  or 
filed  a  bill,  or  delivered  a  declaration,  or  the 
sheriff  seized  goods  (c).  A  person  who  was  keep- 
ing a  dog  at  noon  without  a  license  would  not 
escape  from  conviction  by  procuring  a  license  at 
one  p.m.  (d).  Where  the  title  of  the  Crown  and 
of  the  subject  accrue  on  the  same  day,  the  title  of 
the  Crown  is  preferred  (n). 

Sundays  are  included  in  computations  of  time, 
except  when  the  time  is  limited  to  24  hours,  in 

(o)  Shelleifi  Gate,  1  Eep.  93b;  WrigU  v.  MIU,  28  L.  J.  Ex. 
223.     Ta.  Be  North,  [1895]  2  Q.  B.  264, 

(6)  Per  Grove  J.,  Campbell  v.  Strangewayt,  3  C.  P.  D.  107  ; 
per  Lord  Manafleld,  Combe  v.  Pitt,  3  Burr.  1434 ;  per  Patte- 
8on  J.,  Chick  v.  Smith,  8  Dowl.  340  ;  per  Cor.,  B.  v.  Edaardg,  23 
L.  J.  Ex.  42  ;  Thomas  v.  Deeawgee,  2  B.  &  Aid.  586 ;  Sadler  v. 
Leigh,  4  Camp.  197  ;  Woodland  v.  Ftdler,  11  A.  &  E.  859 ; 
rom!.«8on  y.  BMoch,  4  Q.  B.  D.  230;  Clarke  v.  Bradlaugh, 
8  Q.  B.  D.  63.     T/.  p.  681,  inf. 

(c)  2  Lev.  141,  176;  andyer  Cur.,  B.  v.  K'iworAi,  sup. 

(<J)  Campbell  v.  Sirangeaayt,  3  C.  P.  D.  107. 

(e)  A.-G.  V.  Capell,  2  Show.  636 ;  B.  v.  Oileg,  8  Price,  293 ; 
OileK  V.  Groter,  36  E.  E.  27  ;  B.  v.  Edwardi,  sup. 
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Which  case  the  following  day  is  allowed  („).    Thus 

be  entered  xnto  ,n  two  days  after  notice  of  appeal, 
and  the  not:ce  was  given  on  a  Friday,  it  was  held 
that  recognizances  on  the  following  Monday  were 
too  late;  though  Sunday  was  the  last  day,  and 
they  could  not  be  entered  into  then  (b).  '■  ily  • 
includes  Sundays  («).  Of  course,  wieu  an  Act 
expressly  excludes  Sunday,  the  days  given  for 
doing  an  act  are  working  days  only  U) 
A  continuing  act,  such  as  trespass  or  imprison- 

aTowld  f  K  "  '^'  «-'P"tation  of  the  time 
allowed  for  bringing  an  action  in  respect  of  it, 
from  the  day  of  its  termination  (.).     So,  a  bank! 

(a)  Bum-s  J.,  tit.  "Lord's  Day." 
(6)  Exp.  Simpiin,  29  L.  J.  M  C  23  • 
C.  P.  224. 

(.)  Lor^on  C.  0.  v.  S.  Metropolitan  Gas  Co.,  73  L.  ,T.  Ch  136 

20  Bq  m  '■ ''°™°°''  ""  ^- '  °-  ""■ ''''  ^'^-  ^'■'^'  I-  B- 

W  M«>ey  V.  Joh^n.  12  East,  67;  Rardy  y.  ByU,  9  B.  4  C 

f;  TT,:-       "•  '  ""■  '■  ^"  '''■   -P-«"   -  '^*«*'-.  32 
1^.  J.  M.  C.  121 ;  Whitehome  v.  Feiloives,  30  L.  J.  C.  P  305     As 

to  Subsidence,  K  Darley  Jlfa/,.  CoWen/  Co.  v.  Jlf.fcWi,  U  App 

Cw,.  127;  er«ra6;e  v.  Walhend  Loc.  Bd.,  [1891]  1  Q  B  503    K 

however,  IFaHo^e  v.  B/acirf,  25  L.  J.  Ch.  644;  Eaninn'ton  v' 

U^^U,  24  L.  J.  Q.  B.   360.      As  to   ContinuiLg  Nrnel; 

F.   cases    in    BathiMl  v.   iJeed,    25   L.   J.    C.   P    290    and 

Whtehome  v.  Fellom,,  sup.     As  to  Encroachment,  CogL,  y 

Bennett,   2   C.   P.  D.  568;    Bumball  v.   Schmdt,   8  Q,  B    d' 

G03 ;  WeUh  v.  Wett  Ham  (Mayor),  [1900]  1  Q.  B.  324. 


Peacock  v.  J?.,  27  L.  J. 
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xupt  "^^-^-i-^i^^.^f '"Jlract  of  bankruptcy  every 
oreditorB  commits  a  tresn  ao 

^"^y  ^"^-  fnrmerlY  measured  by  the  nearest 

Distances  were  formerly  m  ^^.^   ^^ 

and   most   usual   road   or  way  (.        ^^^^^^^^ 

„ndoubtedly  the  P°P'^\^' J^^acticable  mode  of 
them(c).  B«;^f;rrditTe  a  carriage-way. 
access  were  adopted,  shoiua  ^^^  ^^^  ^^^^ 

or  a  ^"f -^t;  Ve  d  s£e  u^i.^t  vary  every 
by  a  tidal  «ver,  the  Q  ^rary  intention 

hour  of  the  day  (d).  Unless  a^^  ^^^^^^^  ^^  ^^^ 
appears,  distances  wiU,  ^^  ^^,,„ed 

In  the  Interpretation  Act,  l^J,  ^^^^^^  .j^ 

,e)  52  &  53  Vict.  c.  63,  8  34.  ^^  ^^  ^  j  q.  g. 

12  li.  J.  Ex.  8. 


DISTAN-CES-PARTICULAR  EXPRE8.S,0NS.  565 

persons  corporate   or  unincoT,orate  (a),  and  the 
same  expression  includes  any  body  co  poM  tn 

sullrJnvLTonr  ^"^  ^  ^'^''^^*--'  - 

unless  the  contrary  intention  appear,  are  to  be 
construed  as  including  references  t  printin; 
lithography,  photography,  and  other  modes  5 
representing  or  reproducing  words  in   a  visible 

In  every  Act  subsequent  to  1866,  unless  the 
contrary  intention  appears,  the  word  "parish" 
means,  as  regards  England  and  Wales,  a  place  for 
whicn  a  separate  poor  rate  is  or  can  be  made  o  a 
separate  overseer  appointed  (d). 

An  offence  made  punishable,  in  the  language  of 
our  old  statutes,  by  "judgment  of  life  or  mVmber  " 
IS  thereby  made  a  felony  (.);  but  when  the  judg- 
ment IS  "forfeiture  of  body  and  goods,"  or  o  be 
at  the  Kmg's  will  for  body,  lands,  and  goods, 
the  offence  ,s  a  misdemeanour  only  ( /)      When 

a   "second   offence"   is  the  subject   of  dirnc^ 
(«)  52  &  53  Vict.  0.  63,  s.  19 
(i)  Id.  8.  2  (1). 

(c)  Id.  8.  20. 

(d)  Id.  8.  5. 

(e)  1  Hawk.  305. 

(/)  Co.  Litt.  391 ;  3  Inst.  145. 


i 


1 


ll 


M 


560 


INTERI'BETATION    OF   STATOTES. 


punishment,  it  is  an  offence  committed  after  con- 
viction of  a  first  («).  Wlien  a  case  is  made  triable, 
or  a  penalty  recoverable  in  "  a  Court  of  Record," 
the  Supreme  Court  of  Judicature  alone,  but  not 
the  Quarter  Sessions,  is  intended  {!>).  The  punish- 
ment of  "  fine  and  ransom  "  is  a  single  pecuniary 
penalty  (c),  and  when  to  be  imposed  "  at  the 
King's  pleasure,"  this  is  to  be  done  in  his  Courts 
and  by  his  justices  {d).  When  imprisonment  is 
provided,  immediate  imprisonment  is  generally 
understood (e),  and  "forfeiture"  means  forfeiture 
to  the  Crown,  except  when  it  is  imposed  for 
wrongful  detention  or  dispossession ;  in  which 
cases  the  forfeiture  goes  to  the  benefit  of  the  party 
wronged  (/). 

(o)  2  Inst.  468,  which  was  relied  on  and  applied  in  the  above 
sense  in  B.  v.  South  ShieliU  Liceming  Jut.,  80  L.  J.  K.  B.  809. 

(h)  6  Rep.  19b,  2  Hale,  29 ;  Jenk.  Cent.  228. 

(c)  1  Inst.  127a. 

(d)  1  Hale,  375. 

(«)  8  Kep.  119b ;  Op.  11  &  12  Vict.  c.  43,  s.  25. 
(/)  1  Inst.  159a,  11  Kep.  60b. 


CHAPTER  XII. 

INCIDENTS   ANB   CONSEQUENCES 

Although,  as  already  stated  (p.  131)  thn  T„„- 

St— -^=^S 

01  the  Act,  these  are  considered  as  including  all 
he  :.c,dents  or  consequences  strictly  Sin" 
from  the  enactment.  Thus,  when  the  wS 
ture  imposes  upon  the  promoters  of  a  railway  or 
other  undertaking  an  oblirr>if  inn  t.  ™"way  or 
maintnin  ,„„  1        x       °''"SMion  to  construct  nud 

all  the  incidents  of  felony;  and  it  would  make  it 

'l.-G.  0/  Jaimlea,  [18941 


(o)  ITeW  7„d/a  Improtement  Co 

I.  f!    QiQ 
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an  offence  to  be  an  accessoiy  before  or  after  it  (a). 
Where  an  Act  direct?  that  a  new  offence  which  it 
creates  shall  be  tried  by  an  inferior  Court  accord- 
ing to  the  coarse  of  the  common  law,  the  inferior 
Court  tries  it  as  a  Common  Law  Court,  subject 
to  all  the  consequences  of  common  law  proceed- 
ings, and  subject  therefore  to  removal  by  writs  of 
error,  habeas  corpus,  and  certiorari  (i).     Where 
the  widow  of  a  copyholder  became  entitled  to 
dower  by  custom,  it  was  held  that  she  became 
entitled  to  all  the,  incidents  of  dower,  such  as, 
among  others,  to  damages,  under  the  Statute  of 
Merton,  when  deforced  of  her  dower  (c),  and  to 
the  same  right  of  thirds  in  her  husband's  copy- 
holds as,  at  common  law,  she  had  in  his  freeholds, 
so  that  her  thirds  in   his  copyholds  would  be 
unaffected  by  any  alienation  by  him  (d).     Where 
trustees   were   appointed  by  statute   to  perform 
duties  which  would,  of  necessity,  continue  with- 
out limit  of  time,  it  was  held  that  from  the  nature 
of  the  powers  given  to  them,  they  were  impliedly 
made  a  corporation  (e).     When  a  local  authority 

(o)  1  Hale,  632,  704  ;  CoalheaKra'  Case,  1  Leach,  66 ;  Qrai/  v. 
S.,  n  Cl.  &  F.  427. 

(6)  Per  Lord  Mansfield,  Hartley  v.  Hooker,  2  Cowp.  524. 

(c)  20  Hen.  III. ;  Shaw  v.  Thompmn,  4  Rep.  30b. 

(iJ)  Doa  d.  Bidden  v.  Gwimell,  10  L.  J.  Q.  B.  212  ;  Pmcdrell  v. 
Jam,  24  L.  J.  Ch.  123. 

(«)  Exf.  Nex^ort  Trmlees,  16  Sim.  346;  Gp.  Wiltiavu  v.  Lord, 
of  AdmiraUy,  11  C.  B.  420  ;  Sivers  v.  Adamt,  3  Ex.  D.  361.    Ya. 


had  statutory  powers  to  "  recover  •• 
was  thereby  also  imt,li«^i„  '     expenses,  it 

B«e  for  them   butTo  I  ^  empowered  not  only  to 
«on,  althoSh   1  "" '''  '''"^''"^^  designa- 

ofskarehoTdtr::;:^r^ii'f/^^^^^^* 

register  of  debentur«  T T  "peruse"  a 

i'  ti^e  right  to  ::!;::■  ^7"^^^^;--^  -^^^ 

otherwise  confer  a  3^"  ii  '"''*'°'"*  ""'S^* 

Bankruptcy   Ac  s    in  '°'^  "°"^*  <''>     ^he 

answer  selLrimilr      ^"'"°^   ^   ^^"'''"P'   *» 
trade  and  affZ  l'"V"''"°°^  '^^'^"^^  *°  W« 

quently  admissL!,  .     evidence,  and  conse- 

i^  cri/in:fp;i?jj^'troirr'  ''-•  -- 

have  been,  in  elfec    fn'  otherwise  would 

hHhU  protect  hirf"'  *''  ^^"  "^''"'  '^'''J 

-..ir^Lth-^zit^r 

y»"«  Couurtalor,  v.  ^,J    10  R  ^  r^  ,.„  '"P'lOa- 

36  B.  B.  769,  ^be^V°^  t^'  '*^>  '"'^  "^^/"F  v.  C„„, 
drcu„.Btanoe  that  W  3"'::  ""  ''"P''«'  '«""  "'O 
enfoKing  the  rights  ri^nT^  ™"'  **  "^  '"«'">»   of 

(«)  Mill,  V.  Scott,  L.  B.  8  Q.  B  496 
L.  J.  Ch.  112;  P„lt  f  r  ;•  ^;^''>-^»-'V„,.  ia,„Z  C,,,  66 

l-XV.  E  S.  C  1905  ^-  ^-  '"^  ^-  '^  ••  ''•'■  B-  27  (18)  Srcl. 
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tion,  of  suspending,  pro  ianto,  the  ordinary  rule 
as  regards  the  admissibility  of  self-prejudiomg 
statements  (o). 

The  Judgments  Extension  Act,  1868  (61  <x  m 
Vict  c.  54),  which  provided  for  the  execution,  in 
Scotland  and  Ireland,  of  judgments  recovered  in 
England,  was  considered  as  having  impliedly 
abolished  the  rule  of  procedure  which  required 
that  a  plaintiff  residing  out  of  the  jurisdiction 
should  give  security  for  costs ;  the  logical  reason 
for  the  rule  (whibh  was,  that  if  the  verdict  were 
against  the  plaintiff,  he  would  not  be  within  the 
reach  of  the  process  of  the  Court  for  costs)  having 
been  swept  away  by  the  enactment  (h). 

So,  the  owner  or  master  of  a  ship  is  tacitly 
relieved  from  liability  for  the  injuries  done  by  the 
ship  through  the  acts  or  neglect  of  a  pilot,  where 
the  employment  of  the  latter  is  compulsory  by 
law-  the  pilot  performing  a  duty  imposed  by 
statute,  and  being  neither  appointed  by  nor  under 
the  control  of  the  owner  or  master  (c). 

An  Act  which  simply  creates  a  corporation, 
impliedly  gives  it  the  general  legal  attributes  of 

(o)  R  V.  Scott,  25  L.  J.  M.  C.  128 ;  Be  Sankeg.  59  L.  J.  K.  H. 

238. 

Ih)  Baebum  v.  Andrew,  43  L.  J.  Q.  B.  73. 

(c)  CamUher,  v.  Sydebotham,  16  E.  E.  392  ;  The  Maria,  1  Bob. 
W  95-  ne  AgricoU,  2  Eob.  W.  10;  L«ceyy.  Ingram,  9  L.  J. 
Ex.  196;  The  Clan  Gordon,  7  P.  D.  190;  Cp.  The  China.  , 
Wallace,  67. 
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conCts^Vtt  t""."'''""^  P''"^^  *o  make 

-Web,  by  necessa^  iZi!:r"'^  ''°"^^"«'''  - 
the  express  powers    J  "  °"'  "'"  '""''"J^d  in 

Acts.  1862  and  li;  Tet i     T.'"  ''^  ^°'»i"'»-- 

-furtberrestWe      V tE™  "!,''  ^^P-^ 
ciation  (4).    a  eoDtr».f      .  *^f  """•'»'<J«m  of  Asso- 

wonaL:  cot;:;: :;:  raott  '^r?-^-^ 

by  tbe   unanimous  assenrn,    .\        "'^''"'^  ^^«" 
for  this  would  be  an  al      .  .  ^'    ^'^^reholders, 

of  Parliament  pro,Sts"r  "'"*  ""  ^^' 

'The  difference  between  «  <n-  ,  . 
«on    and  a   CorporatLn Tn     ^'"'"""-^Corpora- 
Charter  is  well  sitZ      CT"*''    ''  ^°^«' 
,=*«ts  «„/^  as  are  authorised    ditT'  "'"  ''^  ^"'"' 
•'y  the  statute  creating  t     he    !.r  "'''""^' 

--%.  can  do  eveu;;:r:' :s;;r 

1  C-  P-  513,  and  the  oases  noil    ,1        '      "''•  ^-  ■'«"'''.  ^.  B- 

"^'.'**.  L.  R.  3  c.  TZ  rum  "  *'■  "■"  '"'""■'  '""'"'■>  V- 

''"^''«»  ■»//.  Co.  V.  £a,/.„.  e»  t     u        ^-  ^-  ^^-  2«8.-  -tW 
'^- J.  Cfh.  668.  •^''•*2«'-^-»-v.  Jlf.r.«,ij^.,76 
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individual  can  do.  If,  however,  the  Corporation 
by  Charter  be  a  Municipal  Corporation,  then  they 
are  subject  to  the  restrictions  imposed  by  the 
Municipal  Corporations  Act,  1882,  and  will  be 
restrained  from  applying  their  borough  fund  to 
purposes  not  authorised  by  that  Act :  A.-G.  v.  AVu;- 
niMk-upun-  Ti/ne  and  N.  E.  By.,  58  L.  J.  Q.  B.  558, 
5G0 ;  23  Q.  B.  D.  492,  497  "  (a). 

Where  an  Act  provided  that  the  costs  and 
expenses  incident  to  passing  it,  should  be  paid 
by  the  Metropolitan  Board,  but  did  not  state  to 
whom  they  should  be  paid,  it  was  held  that  they 
were  payable  to  the  promoters  only,  and  not  to 
agents  and  other  persons  employed  by  them  (/<)• 

A  private  Act  which,  after  annexing  a  rectory  to 
the  deanery  of  Windsor,  recited  that  the  dean's  resi- 
dence at  the  latter  place  would  oblige  his  frequent 
absence  from  the  rectory,  and  required  him  to 
appoint  a  curate  to  reside  there,  was  deemed  to  give 
him, by  implication, an  exemption  from  residence (c). 

But  this  extension  of  an  enactment  is  confined 
to  its  strictly  necessary  incidents  or  logical  con- 
sequences.    When,  for  instance,  a  statute  requires 

(a)  Per  Farwell  J.,  A.-G.  v.  Mancheiler,  75  L.  3.  Ch.  334 ;  Vf. 
per  Swinfen  Eady  J.,  BritM  S.  Africa  Co.  v.  De  Beerg  Minei,  79 
L.  J.  Ch.  345,  affd.  80  L.  J.  Ch.  65 ;  the.  revd.  in  H.  L.  (without 
affecting  the  above  dictum),  W.  N.  (I'Jll),  245. 

(h)  Wyalt  V.  mtrop.  B.  of  Wori;  31  L.  J.  C.  P.  217. 

((•)  Wright  v.  Legge,  6  Taunt.  48. 
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'he  performance  of  a  ^^" 

''"ion  that  the  person  n!T''  '"'  '"'P''^''  "o  pro- 
""nerated  („).    TuT.  "f  """'"S  it  «halJ  he  r" 

;|;"-treated  by  hL  ,„  J  ,"    wo!,  1"  T«"«''-hip, 
empower  them  to  order  a  LT^  ""'  inferential  J 

«honhUemado,andrnt  nen    r    ^"^'  "*  ^"t"" 
ordered  by  the  tribunal  wh  T  ' ''  '^""'^  b" 

*«re  such  a  power  was  ^t  f' "        '  ''"'  '"'^«"- 
•°°fnt  or  result  of  that    v.  T"' "  "^"^^^^''^^ 
conferred  (*).     Althought,,:  "''  """  '^^-^^4 
Property  Act,  1870  (33 1  g^  l^Y"""'*   Somen's 
a  husband  from  liabllity^fo^.I^^t 'Z  "^>' "^-'ved 
of  h,s  wife,  a„,,  ^,,^  the  la  'e/"*T''"''' ''^^'^ 
a  trader,  and  "liable  to  h!        'T^^'  °' ''«ng 
;^eparate  property  subiect  ,    '""'  ^°''"  ""d  her 
"-.if   she  had^:Xt;°r"^^^'  ''«'  "«"' 
«"«-ned    woman   havil  "'"°«™ed,-'  yet    a 

^""e  to  be  made  a  ban krupT;.;'  ^    '''''■''''-' 
„W-P-LordA.„w,/  ^°°«y  received 

^;'  "ow  she  i,  iiabie   «  r^e';;  ;^''- '''""».  ^2  CU.  D  48. 
lllanchelt,  17  n   n        '  '"  «  40  Vict,  c,  75  =   i  ^u,  '  *''»■ 
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by  the  treasurer  of  a  trading  club  on  account  of 
*h«  club  is  none  the  less  the  property  of    he 

Act,  18l>i,anuu  ^  co-partnership  (<«)• 

ag  a  company,  "*°""'"°;'  °'  ^^d  by  statute  to 
Where  a  gas  cou.pany  .s  required  by  ^^^^ 

supply  gas  to  t^«  Pf^- ^13;^!  ,„,  per  lamp, 
sunrise  to  sunset  at  a  fi^-^  «»J  „  certain 

the  burners  to  consume  not  less  tna 

""iharo^L-frsup^y--^ 

provision  that  °"  »^""  ^^  ,  .^^ller  sum  (A), 

daysitisony  to  be  enUtle^  ^  ^^^^^^ 

'l^  S%tf^r'rlntclarge  to  deduct   the 

"^       ^r?rom  the  rent  next  due,  gave  a  tenant  no 
amount  from  the  rem  ^^^  payment 

implied  right  to  «f  .^^^^  ^"f^.o  pay  the  tithe  («) 
the  landlord  not  being  hable  to  pay 
.3         1Q    Stannaries  Act,    l»oa,   wmi-"    6 

.  ,  ,       19  O    B    D  266;  Slanton  v.  Z,aml.r(,  39  Ch.  ] 
'"='•  T^  "*•;«-:  Cov  E1.V,  [1893]  1  Q.  B  56 

,!;!B.:irAlla-r..»'a«„v.H«Wc„.MiB. 
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authorise    the    purser  to  present    a  baukruptcy 
petition  m  his  own  name  on  behalf  of  the  coin- 
pany  against  a  shureholder  in  respect  of  a.  jad«. 
ment  recovered  by  him  in  such  action  („).    A 
County  Council  incorporated    under       ,    T.ooal 
Government  Act,  18H8,  is  a  purely  s'.t  v  ,y  V." 
and  has  not  the  powers  of  a  munioira'  ui  ,    ,run„i 
law  corporation,  and  therefore  tl..    ...s.eE.ic.  of 
statutory  powers   to    purchase    m,l    -^„rk    tnin. 
ways  does  not  empower  it  towvil,  oiru  ;!.,  ;„8  ,„ 
connection  with  the  tramways  (*). 

Where  a  statute  requires  a  thing  lo  l,r  ,lo,  . 
but  does  not  impose  a  specific  fine  for  noi  •,  r  i( 
It  IS  not  for  the  Court  inferentially  to  draw  "the 
conclusion  that  a  penalty  is  incurred  («). 

SECTION   II.— IMPLIED   POWEBS   AND   OBLIGATIONS. 

Where  an  Act  confers  a  jurisdiction,  it  impliedly 
grantb,  also,  the  power  of  doing  all  such  acts  or 
employing  such  means,  as  are  essentially  neces- 
sary to  its  execution.  Cui  juri^dicfw  data  e.t  ea 
quoque  coticessa  es,e  .i.lenfw;  .sin.  quilms  jwixdlctio 
e^phcari   non   potuit  (d).      Thus,    an    Act    which 

(«)  Se  Nance.  [1893]  1  Q.  B.  690.     F.  6«lhrie  v.  FH    3 
B.  A  C.  178;  SunJerlaml  Bd.  v.  FranUand,  L.  K.  8  Q  B  18 
(i)  51  &  52  Vict.  c.  41 ;  London  C.  C.  v.  A.-G..  sup.  p.  57l' 
(c)  Bammond  v.  Puhford,  [1895]  1  Q.  B  223 
((')  Dig.  2,  1,  2. 
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empowers  justices  to  require  persons  to  take  au 
oath  as  special  constables,  or  gives  them  jurisdic- 
tion to  inquire  into  an  offence,  impliedly  empowers 
them  to  apprehend  the  persons  who  unlawfully 
fail  to  attend  before  them  for  those  purposes ; 
otherwise  the  jurisdiction  could  not  be  effectually 
exercised  (a).  So,  where  an  inferior  Court  is 
empowered  to  grant  an  injunction,  the  power  of 
punishing  disobedience  to  it  by  commitment  is 
impliedly  conveyed  by  the  enactment;  for  the 
power  would  be  useless  if  it  could  not  be  en- 
forced (4).  And  it,  is  laid  down  that  where  a 
statute  empowers  a  justice  to  bind  a  person  over, 
or  to  cause  him  to  do  something,  and  the  person, 
in  his  presence,  refuses,  the  justice  has  impliedly 
authority  to  commit  him  to  jail  till  he  complies  (c). 
An  Act  which  authorises  the  making  of  bye-laws, 
impliedly  authorises  the  annexation  of  a  reason- 
able pecuniary  penalty  for  their  infringement, 
recoverable  (in  the  absence  of  other  provision)  by 
action  or  distress  (d). 

(a)  Oath  be/ore  Juaticei,  12  Bep.  131 ;  2  Hawk.  o.  13,  s.  15 ; 
Bane  v.  Melliwn,  27  E.  E.  546.  Cp.  B.  v.  Twy/ord,  5  A.  &  E. 
430.  Va,  Hane  v.  Planner,  1  Saund.  10 ;  Burton  v,  Henmn,  11 
L.  J.  Ex.  348. 

(6)  Exp.  Martin,  4  Q.  B.  D.  212,  491. 

(c)  2  Hawk.  0.  16,  s.  2. 

(d)  5  Eep.  63a;  2  Kyd,  Corp.  156;  flaH  v.  Nixon,  L.  E.  10 
Q.  B.  152  ;  B.  v.  Santey,  3  Q.  B.  D.  379.     V.  52  &  53  Vict.  c.  j 
63,  s.  32. 


■^I'e  enactment  that  at  fh       , 
J''^  guardians  the  votes^h     ,.'^'''"°"   °^   Po°r 
'•eturned    as    the   Com !  "''*    ^'  t^^^en  and 

-P^-%Huthon-ed   r;;'"?    ^'^""^'^    ''-ot 

the  parishioners  to  elecn  ''  ««Powering 

P-vided  that  this  powe/sln  n'"''°'  ''''^^-' 
assistant  overseer  had  Le„„  "^^^^  where  an 

I^aw  Commissioners  (who  had''°"'''  ''  "'«  P°- 
'°  H'ake  such  an  appitml?^'°"''^ "°  P°w« 
-<1-  of  appointmen?rI':2  ""'  "^''«  *''-> 
^eem  to  have  given  the  ComI  •'"  '"''''•  ^°'"<1 
by  implication  («).  WheL!  T"' ''''"  P^'-er 
""--red  in  a  county  court  „  '^^"'"'  ^'««  '- 

Puerto  appoint  a  speciaUaiS'tol  "^  '"''''^'   '^ 
»  that  case  was  held  to  L  ^'^^  execution       ' 

the  Court  («).  '°  ''"  "necessarily  incident  to 

So  it  was  held  that  when  »  ^  . 
;"  a  county,  and  costs  necessanr     "^*"  '"'P°«^'' 
'onmg  the  propriety  of  an  aT  r*""''  '°  ^"««- 
tat  duty  ^  as,   for   inL„  ''°""  *°  ""^'-ee 

,  ,  ,  "  county  purse 

W  4  &  5  Will.  IV  c  76  «  ^n     „ 

p  P^aia  r.  Cuiun  v.  Tnme, 

37 
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had  impliedly  a  right  to  defray  such  costs  out 
of  it  (o). 

In  the  same  way,  when  powers,  privileges,  or 
property  are  granted  by  statute,  everything  indis- 
pensable to  their  exercise  or  enjoyment  is  im- 
pliedly granted  also,  as  it  would  be  in  a  grant 
between  private  parsons.  Thus,  as  by  a  private 
grant  or  reservation  of  trees,  the  power  of  enter- 
ing on  the  land  where  they  stand,  and  of  cutting 
them  down  and  carrying  them  away,  is  impliedly 
given  or  reserved  ;  and  by  the  grant  of  mines,  the 
power  to  dig  them  (6) ;  so,  under  a  Parliamentary 
authority  to  build  a  bridge  on  a  stranger's  land, 
the  grantee  tacitly  acquires  the  right  of  erecting, 
on  the  land,  the  temporary  scaffolding  which  is 
essential  to  the  execution  of  the  work  (c).  Where 
an  express  statutory  right  is  given  to  make  and 
maintain  something  requiring  support,  the  statute, 
in  the  absence  of  a  controlling  context,  must  be 

(a)  B.  V.  E„ex,  i  T.  E.  591,  per  Lord  Kenyon ;  B.  v.  White, 
14  Q  B.  D.  358.  F.  A.-O.  v.  Brecon,  10  Ch.  D.  204 ;  Leith 
am«eil  V.  Leith  Harbour  Commimoner,,  [1899]  A.  C.  508.  Va.  as 
to  the  implied  right  of  a  trading  company  to  borrow,  General 
Auction  Co.  V.  Smith,  60  L.  J.  Ch.  723  ;  per  Buckley  J.,  Ma,i>el 
V.  Colham,  74  L.  J.  Ch.  327;  Hind,  v.  Buenoi  Ayre,  Tramway, 
Co.,  76  L.  J.  Ch.  17. 

(b)  Shep.  Touohst.  89  ;  EoU.  Ab.  Incidents,  A. 

(<:)  Clarence  By.  Co.  v.  G.  N.  of  England  By.  Co.,  12  L.  J. 
Q.  B.  145. 


";;j«^jft 
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taken  to  mean  that  the  right  of  support  shall 
accompany  the  right  to  make  and  maintain.  If 
the  Act  does  not  provide  any  means  of  obtaining 
compensation  for  the  loss  occasioned  to  the  land- 
owner by  his  having  to  leave  support,  this  is  an 
argument  against  the  Legislature  having  intended 
to  give  Biich  right ;  but  if  it  contains  provisions 
under  wMch  compensation  can  be  obtained,  it 
needs  a  strong  context  to  show  that  the  right  of 
support  is  not  given  («). 

So,  if  the  Legislature  authorises  the  construc- 
tion of  A  work  or  the  use  of  a  particular  thing  for 
a  particular  purpose,  the  permission  carries  with 
it  impfodly  an  exemption  from  responsibility  for 
any  dumsge  arising  from  the  use,  without  negli- 
gence (/.,  .^  tiie  neglect  of  some  care  which  one  is 
bound  by  law  to  exercise  towards  somebody  (i)) ; 
(a)  L.  d  N.  W.  By.  Co.  v,  Emm,  62  L.  .1.  Ch.  1,  approved  in 
Clippeng  Oil  Co.  V.  Edinhnr.jh  Water  Truslfei,  73  L.  J.  P.  C.  32  • 
Cp.  Buahon  Co.  v.  G.  W.  liy.,  [1893]  1  Ch.  427 ;  Bell  v.  Earl  of 
Dudley,  64  L.  J.  Ch.  291.  As  to  the  oonBtruotion  of  Acts,  ex. 
gr.  Inolosuro  Acts,  involving,  or  relating  to,  a  severance  of  the 
Surface  from  the  Subjacent  Minerals,  F.,  per  Lord  Blackburn 
Davi,  v.  Trehame,  50  L.  ,1.  Q.  B.  667,  cited  by  Lord  Selborne  L  C  ' 
Love  V.  Bell,  53  L.  J.  Q.  B.  258;  Dixon  v.  While,  8  App.' 
Cas.  833 ;  Bank  of  Scotland  v.  Stewarl,  28  Sc.  L.  R.  735  ;  Jfe„ 
Sharleton  Collieries  v.  Westinorland,  73  L.  J.  Ch.  341  n.  ;  Butler- 
knowle  Colliery  Co.  v.  Bithop  Auckland  Co-operative  Socy  15  h  3 
Ch.  541.  '  '    ■ 

(/>)  Per  Bowen  L.J.,  Thomas  v.  Qtiarlermaine,  18  Q.  B  D  at 
p.  694. 
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as,   for   instance,   when   haystacks    are  fired  hy 
locomotive  engines  running  on  railways  (a).     Ho 
trustees  and  official  persons  who  are  authorised 
to  execute  a  work,  such  as  to  raise  a  road,  to  lower 
a  hill,  or  to  make  a  drain,  are  impUedly  authorised, 
if  necessary  for  the  due  execution  of  their  task,  to 
prejudice  the  rights,   or  injure  the  property   of 
third  persons  (A).    Where  Commissioners  have  to 
construct  works,  and  may  levy  rates  to  pay  for 
their  construction,  there  is  an  impUcation,  ixnless 
it  he  clearly  negatived  by  something  in  the  Act  to 
the  contrary,  that  it  is  within  their  power   o  levy 
a  rate  to  provide  for  a  liability  incurred  through 
the  work  being  done   negligently  by  their  ser- 
vants (c).     And  a  statute  which  authorises  a  Local 
,a)  B  V.  Pease,  38  E.  E.  207  ;  ra«r,ia»  v.  Taff  YMcjBy.Co.. 
29  L.  J.  Ex.  247  (questioned  by  Br.m-weU  LX  .n  P^»e«  v. 
Fall,  5  Q.  B.  D.  601);  Fre^manAe  v.  lond™  *  S   W.  By    ^-^ 
31  L.  J.  C.  P.  12 ;  Blyil.  v.  J3.rm.«a*«-»  Waien^orU  Co    25  U  J- 

San^^niiK  By.  Co.  v.  Brand,  L.  E  4  H.  L.  "^  ■  ^"^J' 
Metrop  By.  Co.,  [1894]  1  Q.  B.  384;  CrackneUj.  Tketfori, 
L  E  4  C  P.  629;  GeMi>  v.  B«»»  Co.,  3  App.  C«s.  454,  ^..r 
La  Blackbun.  ;  mUo^l  T.U,U.e  0.  ..Baker  [1893  Ch. 
186;  SMion',  Derby  Bre.cry  Co.  v.  Derhy  (Mayor),  [1^  1  Ch. 
431;  Canadian  Pac.  By.  Co.  ^.  Boy,  [1902]  A.  C.  220^ 

m  Per  Williams  J.,  WhiU..'m.e  v.  Fellou:e>,  10  C.  U.  JN.  s. 
780;  Sutton  v.  Clarle,  16  E.  K.  563;  Stainton  v.  Moolrycl.,  26 

''■;^tult,y  V.  .*;  Co.,.n."<oners,  [1892]  1  Q^B^  348; 
mIU  Dock.  V.  am,  L.  E.  1  H.  L.  93 ;  SouHa.r'on  Br.dge  ,.. 
V.  Mhamflon  Local  Boar,l,  28  L.  J.  Q.  B.  41. 
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Authority  to  employ  a  proper  number  of  persons 
to  act  as  firemen,  impliedly  authorises  such  fire- 
men  to  preserve  order  during  a  fire,  and  to 
exc  ude  such  persons  from  the  burning  premises 
as  It  may  be  necessary  to  exclude,  so  as  to  prevent 
the  inconvenience  which  would  arise  from  over- 
crowding or  interference  with  their  work  (a) 

But  when  an  Act  confers  such  powers,  it  also 
impliedly  requires  that  they  shall  be  exercised 
only  for  the  purposes  for  which  they  were  given, 
and  subject  to  the  conditions  which  it  prescribes 
and  also  with  due  skill  and  diligence,  and  in  a  waj^ 
to  prevent  a  needless  mischief  or  injury  (A)  A 
power,  for  instance,  to  establish  asylums  for  the 
sick  would  not  authorise  the  establishment  of  a 
small-pox  hospital  in  such  a  place  or  circumstances 
as  to  be  a  common  nuisance  («). 

(a)  Carter  v.  Thoman,  [1893]  1  Q  B  673 

E*R  tT  r,  T'  ''  ""■  ""■  ''''■  ''•■°""'  ^'■'-  -  ^-"'-.  « 
ri,    :     I'l.L  "   "'*'"•  ^'  ^■'-  ''■^-  316;  Tro.c.r  V. 

,";.  ^-  ^-  ^'^  ■■  '""'"""  -■  «•  *  %  Co.,  20  L.  J.  Q.  B. 
^Jd;  Collms  V.  Middle  Level  Comnr,.,  L.  B.  4  C.  P  279  ■  Geddin 
v._-B«»»  Co.,  3  App.  Cas.  130.  AV  SoM.cark  Wale'r  Cn  v 
II  midworth  Board,  [1898]  2  Cli.  603. 

M  30  Viet.  c.  6,  8.  a;  M.irop.  A„jhm.  DlMcl  v.  Hill,  50 
^■^  ■)■  Q.  B,  353  ;  Canadian  Pac.  Ky.  (■„.,  v.  l\,rh;  68  L.  J  P  C 
S3,  which  two  last  cases  were  cited  and  appUed  hy  Joyce  j' 
in  Metrop.  Water  Hoard  v.  Solmnm,  11  L.  J.  Ch.  520  Va 
Hapnr  v.  /„,„,,„„  rrunnra„,  Co.,  [1893]  2  Ch.  .088  ;  Vernon  V  St 
Ja,„es's  re,try.  16  Ch.  D.  419.    C>.  L.  B.  .t-  S.  C  liy.  v.  Trun,au, 
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And  further,  as  a  grant  of  fish  in  a  pond  does 
not  carry  with  it  an  authority  ito  dig  a  trenoh  to 
let  the  water  out  to  take  the  fish,  since  they  can 
be  taken  by  nets  or  other  devices,  without  doing 
such  damage  (a) ;   so,  a  statute  does  not  give  by 
implication  any  powers  not  absolutely  essential  to 
the  privilege  or  property  granted.     An  authority 
to  construct  a  sewer  on  the  land  of  another,  for 
instance,  would  not  carry  with  it  the  right  to 
lateral  support  from  the  land,  if  it  was  possible 
to  construct  an  adequate  sewer  independent  of 
such  support  (b).    An  Act  of  Parliament  does  not, 
by  authorising  persons  to  repair  and  cleanse  a 
navigable  river,  impliedly  authorise  them  to  dig, 
in  the  bed  of  the  river  (the  soil  of  which  is  vested 
in  the  owner  of   a  several  fishery)   a  canal  or 
passage  to  a  new  wharf,  for  the  convenience  of 
their  barges,  to  the  prejudice  of  the  fishery  (c). 
Authority  given  to  make  a  railway  for  the  passage 
of  waggons,  engines  and  other  carriages,  does  not 
impliedly  give  power  to  use  locomotives  on  it ;  as 
other  means  of  traction  may  be  employed.     There- 
fore, if  injury  arises  from  the  use  of  a  locomotive, 
11  App.   Cas.  45  and  Jordemn  v.  Sulton,  &c.,  Gat  Co.,  [1899] 

2  Ch.  217. 

(a)  Finch's  Disc,  on  Law,  63  ;  Gearn,  v.  Ii,{ker,  L.  R.  10 

Ch.  355. 

{(.)  Jlfe(ro;>.   Board  v.  Metnp.   Hy.  Co.,   38  L.  .T.  C.  P.    172. 
Boderiek  v.  A»ton  Local  Board,  5  Ch.  D.  328. 

(c)  Partherkhc.  v.  lUaion,  2  Chit.  668. 
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sTbT:  r      T°"  ^''"  "^^^  "  ''''°S-°««  thing 
by  tS  '° ''^.'«'*-''  f-  -y  -jury  wLich  he  doe? 

panies,  on  this  principle,  have  no  implied  power 
0  draw,  accept,  or  indorse  bills  or  notL    foMh 
B  not  essential  to  their  business  (A).     S;    i    has 

been  held  that  a  Colonial  legislative  bod^  has 

which  cons  itntes  it,  the  power  of  removing  and 
keeping  excluded  from  the  chamber  where  it  carries 
on  IS  dehberations,  all  persons  who  interrup 

P  nbtT;  th ' ""' '  ^°"^^ "  ^''°'^'^'y  ^"^"- 

But  a  power  of  punishing  such  offenders  for  their 
contempt  of  its  authority  is  not  necessary  for  thL 
purpose  and  so  is  not  granted  by  implicJioM 

for  publi  "  '"'''  '^'''"  °'  ^^^"''--t  -  P— 
for  puWic  purposes,  a  power  of  conveying  awav 
ay  part  of  it  would  not  be  impliedly  gLLlT/  ^ 

W7.  ^    \.  ,  "■••■wa.  lai;  Powell  V.  Fall   SORT) 

K.  JJy/an-;.  V.  Metcher,  L.  E.  3  H.  L  330 

(fc)  -Batman  V.  Jlf«/-jr,./™fi,.  Co.'l.  E   1  C   P  4qq   „„^  H 
cases  collected  there.  ■  J--  «.  i  I..  K  499,  and  the 

(c)  Keillep  T.  Car»««,  4  Moo  P  C  fil  ■   P«„/  i. 

Id   1i7     »    .)  „  1  ■  i^-  OJ  ,  i'pn/on  V.  Hampton,  11 

iU-  d4T,  Be  lirmcn,  33  L  .1   O    H    ln'i-  n     ;         i,  ,       '^      '  ^^ 

7j^   ™.  -^i"''!-""/  V.  Mu-klethwaile,  9  B.  R.  717 

(rf)   Wailmorr  v.  D^nr,  L.  P.  7  r  P    910  ■   t  .,.  , 

I^.  J.  C.  P.  61 ;  .W«lh„er  V.  Mi,Ilau,l  Jl^,.  Co..  11  Ch.  D.  611. 
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"a  parliamentary  franchise  of  this  kind  is  not  a 
bit  of  property  which  the  owner  can  dispose  of 
just  as  he  mig}it  a  stick  or  a  table  or  an  acre  of 
land ;  it  is  r  thing  of  the  kind  "  (a).  So,  where 
a  statute  pro!' 11  'ted  bathing  on  the  shore  except 
from  bathini?  ■  i.onines,  which  the  local  authori- 
ties were  e.  ■•jowered  to  license,  that  power  did 
not  entitle  u  licensed  person  to  place  a  bathing 
machine  on  the  shore  without  the  consent  of  the 
owner  of  the  shore  (b). 

The  concession  of  privileges  or  powers  often 
carries  with  it  implied  obligations.  For  instance, 
an  Act  which  gives  a  power  to  dig  np  the  soil  of 
streets  for  a  particular  purpose,  such  as  making 
a  drain,  impliedly  casts  on  those  thus  empowered 
the  duty  of  filling  up  the  ground  again,  and  of 
restoriug  the  street  to  its  original  condition  (c). 
If  it  imposed  a,  ^-ability  on  one  person  to  keep  in 
repair  a  work  in  the  possession  of  another,  it 
would  be  understood  as  impliedly  imposing  on 
the  latter  the  obligation  of  giving  notice  of  the 
needed  repair  to  the  party  liable  (d). 

(o)  Per  Cozens-Hardy  M.E.,  Ecclet  Corp.  v.  South  I.ancatliire 
Tramways  Co.,  79  L.  .1.  Ch.  765,  in  support  of  which  dictum  the 
learned  judge  cites  from  the  jdgmt.  of  Lord  Herschell  L.C.  in 
Ediiiburr/h  Street  Tramwaye  Co.  v.  Edinburgh,  63  L.  J.  Q.  B.  771. 

(h)  Mace  V.  Phikoj;  33  L.  .T.  C.  P.  124. 

(c)  Gray  v.  Pullen,  34  L.  J.  Q.  B.  26-5. 

(<0  London  <£■  S.  W.  By.  Co.  v.  Floirer,  1  C.  P.  D.  77  ;  Maiin  v. 


bound  to  keen  it  i!  '"^'  "  ^'np'iedly 

work:  or  at  l«..f  !  ^  I'"'''"'  '«>  "'•e  tbo 

it  unfit  for  ZeZ         °'  '^'  '^^^'-'^^  ^^'»<'l'  "^akes 

^^anfor\;ra:t::etl-;/«iT^"'- 

sub'titutearw  o  ffc:t;"^f^  ^""'''^'  °' '» 

of  'naintaininrthe    n  °"  °°''  ''^'^  ^'"'1-n 

or  parish  (A)     ll      '^•^'^  ''°'  °"  ^^e  county 

-pliedlyiostdo^Th       '."'"'  "°""  "'-  l-e 

^vo..ld  be  that  of  Z/  r  ^^  '""''  ""  ^"«'=""«''t 

e  that  of  protecting  the  public  from  any 

If'artiWoB,  L.  E.  6  Ex    25      r  e    i,    , 

^^?.  CAiR^  V.  Surreii  C  n     tu  t     -r   ,. 

L.  J.  K.  B.  481 ;   Vorri,  y   r  I        '  ^^  ^^  ^^''-  "^^^  ^ 

rn  -"oms\.  tanianon  C.  C    7U  T    t  t-  t^   „_ 

It:-  ''"'"""  ^'  ^-  «°  L-  J.  K.  B  380  •  "^^  ''•  '™' 

i?  V  K^rr'^'Vi^-  ^-  ''"■■  "■  -  ^'"">''y.  12  R  E  529• 
*■  '■''•  '    *"i'.  W  App.  Cas.  417. 
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danger  attending  the  use  of  tUo  new  work  If  it 
IJ.  swing  bridge,  for  instance,  they  would  be 
bound  to  take  due  precautions  to  prevent  pen.on« 
from  attempting  to  cross  it,  while  it  was  open  (aV 
It  the  work  was  a  railway,  crossing  a  highway  on 
a  level,  they  would  be  impliedly  Jo-nd  to  keep 
the  crossing  in  a  proper  state  *»  f -»t  of  the  u 
of  the  highway  by  carriages,  without  damage  to 

*^A"f  this    implied    obligation    would    not   be 
excluded  on  the  principle  e.pressum  fimt  ces>,a,r 
La-  n«,  by  the  fact  that  certain  duties  are  expressly 
Tm^lekly  statute  on  railway  companies  w^ 
make    such    crossings;    ex.    gr.,    to    "eci    a 
maintain  gates  where  the  public  -ad  c-s-s  fj 
railway,  and  to  employ  men  to  open  and  shut  hem 
and  to  keep  them  closed   e-^f/^^^/J^ 
have  to  cross  (e).     So,  notwithstanding jU  sue 
express  provisions,  the  company  would  be  bound 
by  implication,  to  prevent  all  P^^-g^f^^i*^ 
portion  of  the  highway  thus  intersected,  when 
was  dan/PTOUS  to  cross (d). 

But  po-^er  to  pull  down  the  wall  of  a  house  witl 
out  causing  unnecessary  inconvenience  would  n^ 

(h)  Olker  V.  N.  E.  By.  Co.,  L.  B.  9  y.  «■  »"»• 

S.  E.  By.,  55  S.  J.  553.  .  »    f  B»  Co   v.  Wanl 

(c)  Oliver  V.  N.  E.  By.  Co.,  sup.;  W.  E.  By.  to. 

L.  B.  7  H.  L.  12.  ^     T    T>  1  n  B  277 

(J)  Lunt  V.  Lon.lo»  i  N.  W.  By.  Co.,  L.  B.  1  Q-  B. 
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impljdly  involve  the  obligation  of  putting  up  a 

enacte  ,t  no  license  for  the  sale  by  retail  :! 
beer,  cider  or  wine,  not  to  be  consumed  on  the 
premises,  should  be  refused  except  on  one  or "nl 
of  four  specified  grounds,  the  obligation  was 
"wlh  77"""°"^  ""^  the  justices'of  statLg 
™f.,!  wn  iu'  '^'"'^'^  «^°""^''  "'«y  '-"^e'l  their 
efasal(,,).    t^,  Fallot  Act,  1872,  which  imposes 

presiding  officers  at  polling  stations,  casts  also  on 
those  officers,  by  implication,  the  duty  of  being 
present  at  their  stations  during  an  election,  and  of 

the  official  mark  required  by  the  Act  (.) 

A  duty  or  right  imposed  or  given  to  one,  may 
also  cast  by  implication  a  corresponding  burthen 
on  another,  as  in  the  case  of  the  proviso  in  the 
Commission  of  the  Peace,  requiring  the  Quarter 
Sessions  not  to  give  judgment  in  cases  of  difficulty 
unless  m  the  presence  of  one  of  the  Judges  of 

(a)  Tliompson  v.  Hill,  L.  R  5  C  P  564 

W32&33Vict.c.27,,.8;i?:v.5,*..lQ    „  d  52  • 
iay.  »«,•«,  3  Q.  B.  D.374.  V".  Li.  52, 

(c)  Plciering  v.  Jamr,,  L.  E.  8  C.  P.  489. 


if 
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Assize;  which  impliedly  requires  the  jadge  to  giv( 
his  opinion  (a).  So,  the  Charitahle  Trusts  Amend 
ment  Act,  1855,  which  enacts  that  it  shall  not  b( 
lawful  for  the  trustees  of  a  charily  to  make  anj 
grant  otherwise  than  (among  other  things)  witl 
the  approval  of  the  Charity  Commissioners,  was 
considered  as  requiring  the  Commissioners  to  give 
their  approval  in  a  case  where  the  grant  was  made 
before  the  Act  was  passed  (J). 

The  grant  of  a  privilege  or  of  property  to  one, 
may  sometimes  impliedly  give  a  right  to  another 
person.  Thus,  an  Act  which  empowered  a  hospital 
to  take  and  hold  lands  by  will,  gift,  or  purchase, 
without  incurring  the  penalties  of  the  Mortmain 
Acts,  was  held  to  empower  persons  to  devise  or 
convey  lands  to  it ;  it  being  considered  that  the 
Act  would  otherwise  be  nugatory  (c).  But  power 
given  to  a  corporation  to  take  lands  only  avoided 
the  necessity  of  obtaining  a  license  to  hold  in  mort- 
main, and  did  not  affect  the  disability  of  the 
grantor  (d).  And  an  Act  which  gave  one  railway 
company  power  to  purchase  certain  lands  and  to 
construct   a  railway  according  to  the  deposited 

(o)  Per  Cur.,  JB.  v.  Chanlrell,  L.  E.  10  Q.  B.  587. 
(6)  Moore  v.  Clench,  1  Ch.  D.  447. 

(c)  Perrlng  v.    Trail,  43  L.  J.  Ch.  775 ;    Cp.   Nethenole  v. 
Indigent  Blind,  40  L.  3.  Ch.  26. 

(d)  Mogg  V.  SodgcE,  2  Yes.  sen.  52,  cited  in  Webtter  v.  Sonthni. 
36  Ch.  D.  9. 
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with  the  fundamental  rules  of   uL    .  .'""' 

Buch,  for  instance,  as  ttal  wh      t  Slh"T 
before  its  exercise,  the  person  soughtThe  pre' 
judicially  affected   shall   have   «n   L    !!        ^ 
defending  himself  (A)  '"  °PPOrtumty  of 

motion  to  order  out-door  relief  to  an  agoc'  or 
infirm  pauper  who  is  unable  to  work  no  unh 
order  could  be  made  without  summoning  those  o, 
whom  the  order  was  to  be  made  (.).    lo   wC 

WB.v5.Trafo,fly.c„.,19L.J.Q.B.272 
W  J'ogg »  Case,  11  Ben  q<)  ■   P  „   rr  ■      ,  „ 

Be  Pollard,  L.  E.  2  P  C  lOfi-  »  „    r    .•       „  "■ -=  ^- i".  dS4 , 
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J 


an  Act  authorised  justices,  where  it  appeared  thai 
the  appointment  of  special  constahles  had  beei 
occasioned  by  the  behaviour  of  persons  employeii 
by  railway  or  other  companies,  in  executing  public 
works,  to  make  an  order  on  the  treasurer  of  the 
company  to  pay  the  special  constables  for  thoii 
services,  which  order,  if  allowed  by  a  Secretary  ol 
State,  should  be  binding  on  the  company;  it  was 
held  that  no  such  order  could  be  validly  made 
without  giving  the  company  notice,  and  an 
opportunity  of  being  heard  against  it  (a).  So  an 
Act  which  gives  a  constable  power  to  seize  pirated 
copies  of  music,  and  provides  that  on  the  seizure 
of  any  such  copies,  a  Court  of  summary  juris- 
diction shall,  on  proof  that  they  are  infringe- 
ments of  copyright,  order  them  to  be  forfeited  or 
destroyed,  gives  the  Court  no  power  in  the  absence 
of  a  summons  duly  served  on  the  person  from 
whom  the  music  was  seized  (b).  Again,  where  a 
Colonial  enactment  authorised  the  Governor  to 
declare  a  lease  forfeited,  if  it  was  proved  to  the 
satisfaction  of  a  Commissioner  that  the  lessee  had 
failed  to  reside  on  the  demised  land,  the  Commis- 
sioner could  not  lawfully  be  satisfied  without  sum- 
moning the  lessee  and  holding  a  judicial  inquiry  (c). 
The  Metropolis  Management  Act,  1835,  which 

(a)  1  &  2  Vict.  0.  80 ;  B.  v.  Cheshire  Lines  Committee,  L.  E.  8 
Q.  B.  Ui. 

{')  2  Edw.  VII.  c.  15 ;  Exp.  Francis,  [1903]  1  K.  B.  275. 
(c)  Smith  V.  B.,  3  App,  Cas.  614. 
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required  that  beforj  lavinn-  tha  f       ,    ■ 
building  a  seven  aJTf-      '  ^"^'^'^^tiovs  of  a 

the  district  boa"dTnd";r  ''""''^  ""^  «"-"  '° 
order  the  dej^^;  ^:f,X'  *'^'  '^-'^  *° 
oue  such  notice,  .as  oZ^7 S:' '''''■ 
posiug  on  the  board  the  conditi  n  f"St  ^  ""' 
the  presumed  defaulter  a  heannl  f ''' S'^'"? 
tlie  order,  or  notice  that  the  dlr \  f  7"  '""''"^ 
-  that  he  .ight  remonstrate  or  Irn''^' 
proceeding  to  the  demolition  of  his  S'  . 

a  district  board,  which  h«^  1  building;  and 
letter  of  the  Ac  and  h,.  ,  ?"'''  ''^^"'  '°  *^^« 
-pecting  whth^rhad^t  ref  fo^''  f-  '"^''^^^ 
out  first  calling  on  the  owner:!:  cT  '  ^"''■ 
'ts  order  for  doing  so,  was  heldl  ,!  Tnll  IT' 
as   a  wrong-doer  (a)       \    «t„f  <.        ,  '*'''»°'^' 

-quiring  that  they   should  not  do     o    wi       T 
hrst  summoniiio'  the  r.„  ^  ■  '  ^"hout 

aemanded,  an  \iW  g'lS'rt'"'  "•'°'"  ''  ''^^ 

«-p  proposed  to\etaC::g:;r;i^;r*  "- 

Hooker,  [im]  3  Ch.  484.  '^^^^^  ^••'''-  ■>-. 

('')   r.  Harper  v.  Corr,  4  B   R  440    »        u     t 
i^i  :  Pai,,.r  V.  i,W^;  «„,  ^;  ^;°^3^;  ^-  ^''^*-,  3  A.  .  E 


II 
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An  Act  which  empowered  a  bishop,  when  it 
appeared  to  his  satisfaction,  either  from  his  own 
knowledge  or  from  proof  laid  before  him,  that  the 
duties  ofa  benefice  were  inadequately  performed  to 
requu-e  the  incumbent  to  appoint  and  pay  a  cnrale  • 
and  If  he  failed  to  comply  within  three  months' 
himself  to  make  the  appointment  and  to  fix  the' 
stipend;   was  considered  as  importing  the  same 
condition  of  giving  a  hearing  before  exercising  the 
power ;  and,  therefore,  as  not  authorising  the  bishop 
even  when  acting  on  his  own  personal  knowledge' 
to  issue  the  requisition  (which  was  in  the  nature  of 
a  judgment)  without  having  given  the  holder  of  the 
benefice  an  opportunity  of  being  heard  (a). 

A  power  to  remove  a  person  fron  his  office  or 
employment  for  lawful  cause  only,  would,  on  the 
same  principle,  involve  the  condition  that  it  was 
to  be  exercisable  only  after  a  due  hearing,  or  tJie 
opportunity  of  being  heard,  had  been  given  to  the 
person  proposed  to  be  removed  (b).    But  it  would 
of  course,  be  different  if  the  person  was  removable' 
arbitrarily  and  without  any  cause  being  assigned  (c) 
It  IS  obvious  that  where  an  Act  which  creates  1 

(a)  Capel  ..  Cl!U,  37  R.  E.  761  questioned  by  Alderson  B  i„ 

^  -.  J.  Q.  B.  W7 ;  Barllett  v.  Kimood.  23  L.  J.  Q  i,   9     (.J 
Marqu,a  of  Aherga^enrnj  v.  Llandnff  (Bp.),  20  Q  B  D  46o' 
(i)  B.  V.  Smith,  13  L.  .7.  Q.  B  166  '        ' 

14  L.  J.  Q.  B.  67 :  Exp.  Sandj/s.  4  B.  &  Ad.  863. 


™'""'"  ■"""'"'  """■^■ 

"HedSnt^iS  to  ;Lr°"  f '''''''"  ^''^ 

^'on.as  to  it  shall  appear  iui  i  '"""^  "^«  <^«"- 
°f  being  heard  in  supC  oft'"  P"""^"'  ^^^  ^'^ht 
^--  to  the  appellant;;      '"  ''^"'P^'^'  '^  '-P"edly 

-('^*^C7^^::.r^°-^  Court 
J"dge,  if  satisfied  on  thi',  ^"^Po^ered  the 

debtor-s  sun,^o,,  that  th<,  '!?"^  °'  '  J"'^^"''^''* 
tbe  means  of  payin! t  f '^'"^'^'  "^^btor  had 
pay  it  either  inlCr^^'^^'f'-.  *°  "'•''«'  i"'""  to 
be  failed  to  obey,  to  "l:-''.-"'"'''"^"'^'  '^^  'f 

beHthatanordt    oTyTvt'".^'^"^^'-^ 
and  in  default  of  pavinrf    ^  f"'"""^  instalments, 

-itted,  .vas  inva  id    fo?it   '  1  *'^"  ^°  "-^  --' 
to  imprisonment  fo;  noVLS*'^  ''''°'  ''^''^ 
future  time,  without  then  h    ^      ^'^'"'"'  ""t  a 
of  defending  himself     As  th.T^  ^"  °PP-'"-ty 
was  not  inconsistent  with  tVe'"^"'^',"^  ^^-^  ^^' 
that  a  person  ought  nTit    ^'"''''  P""«'P'e 
having  had  an  opportun  t!    ft  ''"''''''''^  ^^*h°"' 
--trued   as  taci^y  eltd"^- ''""^ '^-^'J- ^t  was 
eould  not  pronerly'^Ct  ^"^  '}      ^^'«  •""'^^-e 
tbetimeofLmmitmen'T;;     """^         ''''°"  """' 

(«)  S.  V.  Canterhury  (Archhn  1    oa  t    t 
*W,10J„.6I2;  L.„;.Tf  j   3"-   ''^-   ^"  ^-'■".'- 
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It  would  be  different  where  the  statute  gave  a 
power  of  immediate  commitment  in  default  of  im- 
mediate payment  (a).  And  again,  if  the  opportunity 
of  defence  was  provided  at  another   stage,  there 
would  be  no  adequate  ground  for  thus  implying 
the  condition  in  question.    For  instance,  when  a 
statute  provided  that  if  a  rent-charge  was  in  arrear. 
It  might  be  levied  by  distress,   and  that  if   it 
lemamed  in  arrear  for  40  days   and   there   was 
no  distress,  a  judge,  upon  an  affidavit  of  these 
facts,  might  order  the  sheriff  to  summon  a  jury 
to  assess  the  artears  unpaid;    it  was  held  that 
such  an  order  might  well  be  made  e^  parte     The 
party  subject  to  prejudice  had  his  opportunity  of 
defence  before  the  sheriff  (6).     So,  where  an  Act 
authonsed  justices  to  inquire   and  adjudge   the 
settlement  of  a  pauper  lunatic,  and  to  make  an 
order  on  his  parish  to  pay  for  his  maintenanre 
and  empowered  the  parish  to  appeal  against  any 
such  order;   it  was  held  that  the  order  might 
be  made  without  giving  the  parish  sought  to  be 
affected  notice  of  the  intended  inquiries  («)     Aud 
an  apphcation  to  the  Court  by  a  trustee  in  bank- 

l  R^P  TiTV-  '''"'■  '"  °-  ""■  ''■   '"'■  ^'*'*  -■  ^""r'o". 
u-  «.  y  y.  a.  4 ;  Lovenng  \.  Dawson,  L.  E.  10  C  P    711      c 

Slciior  V.  Fowte,  57  L.  J.  Q.  ij.  387.  '         '      ''' 

(a)  Arnold  v.  Dimedale,  22  L.  J.  M.  C.  161. 

(t)  He  Hmimertmith  Sent  Charge,  19  L.  J.  Ex.  66. 

(c)  Mxp.  Monkleigli,  5  D.  A  L.  404. 
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"""de  e^  parte  and   without   n  .      '  '"''  ^'^^^^^^ 
rupt(«).  "  °°*'<=«  to  the  bank- 

All  Act  which  empowers  tr^,. 
otter  persons  (fi)    to  d!  °' '°°'"'  J"'"''^^'  or 

requires  that  they  should  all  k!  "  ""^"^'''^ 

''Dd  acting  together  in  '  Z^  '"""'^""^  1"^^^"* 
hear  the  evidence  '  "  "' .P''^^°'-"«'Dce,  whether  to 

on  personal  inspect/:"  "'""^  *^^^  -«  to  act 
fo-  ^^eirjudg^n  ;^;J; -;»''  '''^^^-r,  and 
authorised  to  try  offel'  ?  ""'' "^•''"'"''es 

from  exercising  theif  iS'!-"""""^'  '"^  ^"^^'^^ 
that  a  lo,^,  mViZTS^^.T''  "  ""'^'^^^ 

W£^  Jlf„„rf,„,2Ch.D.786. 
(o;  00,  direotora  nf  « 

3  T.  B.  380;  S.  v.  r,„,,,  j,™'  ■«-•  ^"-'"W 5.W„a„, 
A  V.  r.„™ei,  8  T.  B  454  V  ■  f'  '^  *""-^*-  ^  T-  «■  596- 
BMy^  V.  ff„,fcy,  8  East  310^.     ^r'  ^'"■'°"'  «  «■  K-  420- 

•J.  C.  81,  •  ^-   *S;  *•   V.  Aldborough,  is  L.  J. 

(e)  Per  Blackburn  J    irt  v 

■"■nJ.,  ,U,„  ,.,,„,,_  L.E.  7  Q.B.  358. 
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tbe  purpose;    and  tl.o  statute  which  gave  bucI, 
inherent  powers  of  the  Court  (/,).  ^    ""' 


SECTION    m.-IMPERATIVE    OH   DIRECTORY. 

When  a  statute  requh^es  that  something  shall 
b    done,  or  done  in  a  particular  n^anner  or  fo„ 
without   expressly   declaring   what   shall    be 
consequence  of  non-con^pliance,  the  question  oftt 

(a)  Be  Bofper,  L.  E.  2  Q.  B.  367 
(h)  Dale's  Case,  6  Q.  B.  D.  376 
(»)  Sup.  pp.  388-407. 


'""""^-"■K  OH   „,«,^„^^. 


'    "'KKCTORY 

""^es,  what  intention  i,  t„  ,  '  '"^ 

^hoJe  aim  ,„,,  -•       ^Uero,   indeed,   thd 

f,".  P'ainly  defeated       1        ''''''''''-^'^  -o„M 
""°S  '•"   a  particular  1  '"""'^   '"  ''o   tl  e 

prohibition  to  do  ^t ;.       '°'"""  '^'■''  "ot  i.nplv  ' 

-"«trnetedofbn4  Tt  !;'  """"-««  «'.oJd   be 

°f  v'°"sly  prohibited  ir  iS^^r  ':°'"'''"''^  '^"rds, 

"«gal  their  constrncfioi  3"*"°°    """    «ade 
*he  directions  in  the  Tl  """^  ""'e^W-     So 

^or  the  performance  oflriit"'  '''  ,^^"^--^-^' 
°f  the  Church,  areconaJvi,    ''  ""''  ^^'•«"'""'e« 
^-S  all  omissions  and  add  L'^r'""  "'  ^''^'''Wt- 
--Ph-ance  is  m,,,^  ^^'^   °"^  W-    Again,  where 
dent,  to  the  validity  n!  ,         '  "^  "''""^itiou  prece- 
««  when,  for  exa  nT  tl  f  f ''  °'  "^"^^  -  '-e 
7  to  take  effect'-i  r  :'  •'' '"'"'''  — 
acknowledgment  of  it  ^y,TmnU,^''^''''°  °''  ^er 

^  («;  3  &  4  Will.  T17      _ .  ■ 


Kn.  38. 


IV. 


''■*.  ^-se-.M/, 


'i/  V.  HiiiicaU^  22  L 
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"  nuleBR  "  certain  ruIoR  were  complied  witli  (a) ;  the 
neglect  of  tlie  statutory  requisites  would  obviously 
bo  fatal. 

But  the  reports  arc  full  of  cases  without  any  such 
indications  of  intention  ;  iu  some  of  which  the  con- 
ditions, forms,  or  other  attendant  circumstances, 
prescribed  by  the  statute  have  been  regarded  as 
essential  to  the  act  or  things  regulated  by  it,  and 
their  omission  has  been  held  fatal  to  its  validity ; 
while  in  others,  such  prescriptions  have  been  con- 
sidered as  merely  director)',  the  neglect  of  which 
did  not  affect  its  validity,  or  involve  any  other 
consequence  than  a  liability  to  a  penalty,  if  any 
were  imposed,  for  breach  of  the  enactment  (b). 
The  propriety,  indeed,  of  ever  treating  the  pro- 
visions of  any  statute  in  the  latter  manner  has 
been  sometimes  questioned  (c)  ;  but  it  is  justifiable 
in  principle  as  well  as  abundantly  established  by 
numerous  authorities. 

It  has  been  said  that  no  rule  can  be  laid  down 
for  determining  whether  the  command  is  to  be  con- 
sidered as  a  mere  direction  or  instruction  involving 
no  invalidating  consequence  in  its  disregard,  or  as 
imperative,  with  an  implied  nullification  for  dis- 
obedience, beyond  the  fundamental  one   that  it 

(o)  32  &  33  Vict.  c.  71 ;  He  Diekimmi,  51  L.  J.  Ch.  736. 

(b)  Cp.  sup.  p.  388  et  seq. 

(c)  Per  Martin  B.,  Bowman  v.  Blylh,  7  E.  &  B.  47  ;  Sedgwick 
on  Intorp.  of  Stats.  375. 


•MPKRATIVK  OR   t,„„.,^„,^  ^^^^ 

-  t);v::;:-c  ti  ^-  — 

ounvemence  and  justice  m?      f  '"',''«"^«'-«tions  of 

•nnooent  persous  or  n,lv„nV  ?'"•'"'"'''« '° 
^"e  neglec',  wi tho  ;  ^  ?  "-«  «""'y  of 
object  of  the  euact.nenf         i^         '""^  "^  ""x' 

and  where  they  relte  tJ  a  f  T"""  °'  "  ""'y- 
Where  powers  or  ri^'f  ^   "''"^'^  °'- P'''^^'-  ('•)• 

tio^tbaLer:^r;l;z^^^^^^^^^ 

con,ph-ed  with,  it  sfet  r^hl'ri^ttoV '^"  "'' 
venient  to  exact  a  ri-^orous  oL  "'"°''- 

a«   essential  to   the  a^^  tio toTX  ri^?"* 
authority  conferred  :  and  it  is  thnl  °^'  °' 

— --^ "';;;;  rSr-i:^: 

p.  D.  211.  '  ^      ^°'''  '  '"■^'"'™'  ^^''"'"■''  V.  Bo.,in,j,o„,  2 

WKi>.rLush,T.,«..,^„,„„_2g.i3.D.2o, 
'  ^   ^-  '""  °'°"""'  ■'-  C-nrWo,.  V.  Pi^ell,  2  C.  1>.  D.  562. 
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certain  manner,  or  within  a  certain  time,  or  under 
other  specified  conditions,  such  prescriptions  may 
well  be  regarded  as  intended  to  be  directory  only, 
when  injustice  or  inconvenience  to  others  who 
have  no  control  over  those  exercising  the  duty 
would  result  if  such  requirements  were  essential 
and  imperative. 

Taking  the  former  class  of  cases,  it  seems  that 
when  a°  statute   confers    a    right,    privilege,    or 
immunity,  the  regulations,  forms,   or  conditions 
which  it  prescribes  for  its  acquisition  are  impera- 
tive, in  the  sense  that  non-observance  of  any  of 
them  is  fatal.     Thus,  where  the  Engraving  Copy- 
right Act,  1734,  gave  to  the  designers  of  prints 
the  sole  right  of  printing  them  for  14  years  after 
the   day   of    publication,    adding,    "which    (day) 
shall  be  truly  engraved,  with  the  name  of  the  pro- 
prietor, on  each  plate";  it  was  held  that  the 
neglect  to  comply  with  this  provision  was  fatal  to 
the  copyright  (a).     So,  under  the  Copyright  Act, 
1842,  that  no  proprietor  of  copyright  in  a  book 
should  be  entitled  to  sue  for  its  infringement  unless 
he  had  made  an  entry  at  Stationers'  Hall  of  the 
title  and  time  of  the  first  publication  of  the  book, 
and  the  name  and  abode  of  the  publisher,  it  was 
held  that  a  suit  was  not  maintainable,  where  tbs 
day  of  publication  was  not  stated  truly,  or  only  the 
(«)  8  Geo.  II.  0.  13  ;  Newlon  v.  Come,  29  E.  R.  541 ;  lirooh 
V.  Cork,  42  B.  E.  348 ;  Avanzu  v.  Mudie,  10  Ex.  203. 


^P^KATIVK  OR   ,,„,eTOKV. 

""'"tt   was  stated-    or  th«       ., 

described  correctly   that         P"^^'«''«'«  were  not 

°^  *he  &rrn,  ,„,  ^;   t^l°-"'er  by  the  sty  e 

^'-""'■ty  for  the  goods  of]  r  .°''  '"""°^°°  ^"w 
f«*«  "P  a  notice  as  reon  1 /r^''  ''  "'"''^'J'  ^^  he 
•J^es  not  obtain  the  T  ^  ^'^  * '^^  ^ict.  c.  41 

f-«-teinan     naS''"";-^'^"^-^^^^ 
declaration  made  by  I";'  ^'"^'"'"^«''  (*)•     So  a 

«.-ds  Protection  let    ^f  ""t""  *'^  ^''^^-• 

-"^  the  provisions  of  tblt  A  T"1  ""''^^^  ""'"P^^ 

*h«  benefit  of  the  JandinrS       '  "'^''^  ''  "^"^e  il 

«"d  "'"'sequently  a  de.r     .■"'  """^  "«  "'«  dodger 

^-^-^  onl  dist'e.strnoT'^f^''''^''*--' 
"gainst  a  snbseqnent  dif     °'  P^'^^^e'  the  iodger 
fresh  declaration;'   In  T?"^'"  ""^*  "^^'^'^ 
">g  the  confines  nt  oUun  J        "^-  '""  '^"'*'°»«- 
:-««eption  in  asylan,,    '  ,   f  "«■  P^°''^'''ted  tl>eir 

-;  ^-n  forn,'  sS  in'tl  "^'^""Z  "^«^-^- 
and  among  them,  the  ftrf      'r''''^  Particulars, 
house  where  the  s.ppo;  "f  ""^  ^"""^-  of  the 
-^e  a  strict  com  Sn Te' w^  1" ^^  ^^^'"^-''' 
^  W  5  4  6  Vict.  0.45-  k  7v  .  '  provisions 
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imperative;  so  that  a  certificate  which  omitted 
the  street  and  number  of  the  house  where  the 
examination  took  place,  was  held  insufficient  to 
justify  the  detention  of  the  lunatic  (a).  Where  it 
was  enacted  that  a  person  who  objected  to  a  voter's 
qualification  might  be  heard  in  support  of  his  objec- 
tion, if  he  had  given  notice  to  the  voter ;  and  it 
was  provided  that,  besides  the  ordinary  way  of 
serving  it,  the  notice  might  be  sent  by  post, 
addressed  to  his  place  of  abode  "  as  described  "  in 
the  list  of  voters  prepared  by  the  clerk  of  the  peace ; 
it  was  held  that  to  Send  by  post  a  notice,  not  to  the 
address  so  given,  which  was  incorrect,  but  to  the 
true  address,  was  not  a  compliance  with  the  Act, 
and  therefore  that  the  objector  could  not  be  heard 
on  mere  proof  of  posting  the  notice  (ft). 

Sec.  55,  Merchant  Shipping  Act,  1854  (repld. 
s.  24,  Merchant  Shipping  Act,  1894),  which 
enacted  that  ships  should  be  transferred  by  au 
instrument  in  a  form  containing  certain  par- 
ticulars, and  executed  with  certain  formalities, 
and  registered,  was  deemed  to  render  an  unregis- 
tered mortgage  of  a  ship  inoperative  (c) ;  althougli 

(o)  16  &  17  Vict.  e.  96;  B.  v.  Pinier,  24  L.  J.  Q.  B.  148. 
Q>.  Be  Shutlleworth,  16  L.  J.  M.  C.  18. 

(h)  Noaeworthj  v.  Bucklatul,  43  L.  J.  C.  P.  27.  V.  Giford  v. 
St.  Luke's,  Chelsea,  24  Q.  B.  D.  141 ;  Smith  v.  Bnggelt,  31  L.  J. 
C.  I'.  38  ;  Hitila  v.  Safety  Lighting  Co.,  4  Ch.  D.  607. 

(c)  Per  Lord  Campbell,  Liverpool  Borough  Bank  v.  Turne,; 
30  L.  J.  Ch.  379.      Cp.  Ward  v.  Beck,  32  L.  J.  C.  P.  113; 


IMPERATIVE   OR    DIRRCTORV 

'^-y  other  W  «hou  d  be  2T     ■. '"'''  *^«"«f-«  i" 

Companies  Clauses  Con  oilLf  '"r*"^''*^  "^  tl'^ 
Prescribe  the  ior,n  .„  which  *'°^  ^^*' ^^45,  which 
entered  into  on  behalf !f  "'"''''^  "'"ay"  be 

.*-«  C*)  ;  but  in  anott;,r?>""'  ^"'«  ^^P"- 
^°.tbe  affirmative,  theV  dn  7^^'' """' ''-''g 
-««ng  rights  and  powers     "°.'  '"'^  ''""^  P"' 

performed  (..),   „,■  ^^  '^^  IT'T'    ''"'    P«% 
--Pany  or  pubh!  body  i         "''  ^"^^     ^^en   a 

al'ogether  the  creature  osiTr^'^  °"^^'  ^^^  - 
""««  for  its  acts  and  coi?  "  '^'  *'^  P^^""?- 
-eutia,  to  their  vaiidUw^  ^  ^/^P^^ve  an'd 
Siapleion  v.  fl„y,„,„,  33  ^  j  „;;"''•  ^^  ''^  articles  of 
!•  3-  r  TS.  ^„,„,„.,,„^3  i  E-  ™ ;  and  2a  ,  26  Vict.  c.  63. 
7  App.  Caa.  127.  '         **^ '  (^'"^leauneu/r.  Capeyron 

L  J.  Ch.  764.  "•   ^-  •»*«"»*»%  *o.,  s,j.   Co     26 

("J   Wilson  V   BV«/  ff    j7 
}'}'^«»''^-  Thames  Ha,en,&.:   Co    18  r    T   ,. 
29  L.  J.  Ex  iw.   r    ;  „        ^'•■^'"■"•"'"  Minim  Co  v   « 
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association  prescribed  the  attestation  of  proxies, 
the  omission  of  tliis  formality  would  vitiate  them  (n). 
Such  a  company,  empowered  to  borrow  by  mort- 
gage, under  certain  circumstances,  not  more  than 
a  given  sum,  to  be  applied  in  carrying  out  the  Act, 
would  be  limited  to  its  statutory  power,  and  all 
borrowing  not  so  expressly  authorised  would  bo 
invalid  as  regarded  the  company  (4). 

So,  enactments  regulating  the  procedure  in  Courts 
seem  usually  to  be  imperative  and  not  merely  direc- 
tory (c).  If,  for  instance,  an  appeal  from  a  decision 
be  given,  with  provisions  requiring  the  fulfilment  of 
certain  conditions,  such  as  giving  notice  of  appeal 
and  entering  into  recognizances,  or  transmitting 
documents  within  a  certain  time,  a  strict  com" 
pliance  would  be  imperative,  and  non-compliance 
would  be  fatal  to  the  appeal  (d).     The  57  Geo.  III. 

(o)  Earben  v.  Phillips,  23  Ch.  D.  14. 

(h)  South  TorlMre  By.  Co.  v.  Great  N.  Eij.  Co..  eup.  571 ; 
Ckamhen  v.  Manchester,  dc,  By.  Co.,  33  L.  .1.  Q.  B.  268.  C« 
Be  Cork  and  Toughal  By.  Co.,  L.  B.  4  Ch,  748.  F.  Be  CoUman.  19 
Ch.  D.  64.     As  to  an  implied  right  to  borrow,  V.  sop.  p.  578  n. 

(c)  v.,  however,  inf.  p.  620  et  seq, 

(d)  B.  V.  Oxfordshire,  1  M.  &  S.  446;  B.  v.  Carnarvon,  22 
E.  E.  636;  B.  v.  Bon,l,  6  A.  &  B.  005;  B.  v.  Lancashire,  27 
L.  J.  M.  C.  161 ;  Morgan  v.  Edwards,  29  L.  J.  M.  C.  108 ;  Wonl- 
house  V.  Woods,  29  L.  J.  M.  C.  149;  Fox  v.  Wallis,  2  c'.  P.  D 
45;  B.  V.  An,jlesey  Jm.,  [1892]  2  Q.  B.  29;  Peaeoclc  v.  The 
Queen,  T  L.  J.  C.  P.  224;  Asfinall  v.  Sutton,  63  L.  .T.  HI  C 
205 ;  Exp.  SiwftVn,  29  L.  J.  M.  C.  23. 
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The  same  imperative  effect  seems,  in  general 
presumed  to  be  intended,  even  where  the  obser 
vance  of  the  formalities  is  not  a  condition  exactet 
of  thd  party  seeking  the  benefit  given  by  th( 
statute,  but  a  duty  imposed  on  a  Court  or  publi( 
officer  in  the  exercise  of  the  power  conferred  oi 
him ;  when  no  general  inconvenience  or  injustici 
calls  for  a  different  construction.  The  5  Eliz.  o.  5 
requiring  that  the  writ  De  Contumace  Capiencl 
shall  be  brought  into  the  Queen's  Bench,  and  b^ 
there  opened  in  the  presence  of  the  judges,  thi 
omission  of  this  apparei  Ay  idle  ceremony  wa 
deemed  fatal  to  the  validity  of  an  arrest  made  ii 
pursuance  of  the  writ,  though  it  had  been  enroUei 
in  the  Crown  Office  (a).  An  enactment  whicl 
provided  that  every  warrant  issued  by  a  Cour 
should  be  under  its  seal,  was  equally  imperative 
and  not  only  was  a  commitment  under  an  unseale 
warrant  invalid,  but  th'"  person  who  had  obtaine 
it  without  taking  care  that  the  Court  performe 
its  duty  of  sealing  it,  was  liable  in  damage  to  th 
person  arrested  under  it  (6).  This  was  hard  o 
the  former,  but  it  was  essential  for  the  latter  the 
the  warrant  should  be  duly  autlienticated.  So,  th 
strict  observance  of  the  provision  in  the  Publi 
Worship  Regulation  Act,  1874,  requiring  that  th 

(o)  DaU't  CoK,  6  Q.  B.  D.  376. 

(6)  Exji.  Yan  Sandau,  De  G.  303.  So,  a  rate  under  11  &  J 
Vict.  0.  63,  B.  149 ;  S.  v.  Worksop  Hoard,  34  L.  ,T.  M.  C.  220. 
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statute  relate  to  the  performance  of  a  public  duty  ; 
and  to  affect  with  invalidity  acts  done  in  neglect  of 
them  would  work  serious  general  inconvenience  or 
injustice  to  persons  who  have  no  control  over  those 
intrusted  with  the  duty,  without  promoting  the 
essential  aims  of  the  Legislature  ;  they  seem  to  be 
generally  understood  as  mere  instructions  for  the 
guidance  and  government  of  those  on  whom  the 
duty  is  imposed,  or,  in  other  words,  as  directory 
only.  The  neglect  of  them  may  be  penal  (a), 
indeed,  but  it  does,  not  affect  the  validity  of  the 
act  done  in  disregard  of  them.  It  has  often  been 
held,  for  instance,  when  an  Act  ordered  a  thing  to 
be  done  by  a  public  body  or  public  officers,  and 
pointed  out  the  specific  time  when  it  was  to  be 
done,  that  the  Act  v^as  directory  only,  and  might 
be  complied  with  after  the  prescribed  time  {!>) 
Thus,  the  13  Hon.  IV.  c.  7,  which  required  justices 
to  try  rioters  "within  a  month"  after  the  riot, 
was  held  not  to  limit  the  authority  of  the  justices 
to  that  space  of  time,  but  only  to  render  them 
liable  to  a  penalty  for  neglect  (c).  To  hold  that 
an  Act  which  required  an  officer  to  prepare  and 
de  iver  to  another  oflBcer  a  list  of  voters,  on  or 
before  a  certain  day,  under  a  penalty,  made  a  list 
not  delivered  till  a  later  day  invalid,  would,  iii 

(a)  V.  ex.  gr.  Clarke  v.  Oant,  22  L.  J.  Ex.  67. 

(6)  Per  LittleJale  J.,  SmUh  v.  Jones,  1  B.  &  Ad.  334. 

(«)  B.  V.  JnyraMi,  2  Salk.  593. 
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Court  out  of  the  United  Kingdom  was  brought  to 
England  to  be  transported,  it  should  be  lawful  to 
imprison  him  in  any  place  of  confinement  provided 
under  the  Act,  it  was  held  that  if  the  place  ir 
which  a  prisoner  was  confined  was  not  one  o 
the  appointed  places,  the  officers  concerned  migh 
be  liable  to  censure,  but  the  detention  was  no 
unlawful  80  as  to  entitle  the  prisoner  to  b^ 
discharged  («). 

It  is  no  impediment  to  this  construction,  tha 

there  is  no  remedy  for  non-compliance  with  th 

direction.      2  Hen.  V.,  which  requires  justices  t 

hold  their  sessions  in  the  first  week  alter  Michae 

mas,  Epiphany,  Easter,  and  the  translation  of  S 

Thomas  the  Martyr,  has  always  been  held  to  I 

merely  directory  (b).     So,  (5  Rich.  II.  o.  5,  whic 

requires  the  justices  to  hold  their  sessions  in  tl 

principal  towns  of  their  county,  was  held  to  1 

directory,  not  coercive  (c).     And  yet  it  would 

difficult  to  say  that  there  would  be  any  reme^ 

against  justices  for   appointing  their  sessions  < 

other  days  or  places  than  those  prescribed  by  t 

statute  (d). 

The  same  construction  was  put  on  54  Geo.  I 

(o)  Bren««'.Ca«',16L.J.Q.B.285.   Transportation  abolisV 

V.  sup.  p.  237. 
(i)  2  Hale,  P.  C.  50. 

(c)  Id.  39. 

(d)  Per  Parke  B.,  Gwioinc  v.  Burnell,  2  Birg.  N.  0.  39. 
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only,  tbat  an  election  is  not  invalidated  by  the 
uon-obgerranoe  of  them,  uuIcbb  die  non-observance 
was  of  a  oharaoter  contrary  to  the  principle  of  the 
Act,  or  might  have  affected  the  result  of  the 
election  (a) ;  and,  ander  the  same  Act,  the  require- 
ment that  the  presiding  o£Bcer  shall  stamp  his 
mark  on  the  face  of  each  ballot  paper  delivered 
to  a  voter  is  directory,  whilst  a  like  requirement 
as  'regards  the  mark  on  the  back  of  the  ballot 
paper  is,  without  doubt,  imperative  (i). 

The  20  Geo.  II.  o.  14,  which  "  required  "  the 
justices  of  the  pea6e  in  England  to  settle  a  table 
of  fees  at  their  quarter  sessions  "held  next  after 
the  24th  of  June,  1753,"  and,  such  table  being 
approved  by  the  justices  "  at  the  next  succeeding 
general  quarter  sessions,"  to  lay  it  before  the 
judges  at  the  next  assize  for  confirmation,  was 
held  imperative  as  to  the  requirement  that  a  table 
settled  at  one  sessions  should  be  con£i'med  at 
the  next ;  so  that  one  which  had  been  submitted 
for  confirmation  at  the  next,  but  had  not  been 
confirmed  till  a  later  sessions,  to  which  its  con- 
sideration had  been  adjourned,  was  invalid  (i; 
But   it   would   be   competent  to   the  justices  at 

(n)  Woodward  v.  Sartovi,  L.  B.  10  C.  P.  733;  Phittipi  v.  Go/, 
17  Q.  B.  D.  805. 

(J)  Aiert  v.  Howard,  55  L.  J.  Q.  B.  273. 

(t)  Boitman  V.  Bli/lh,  26  L.  J.  M.  C.  57.  Va.  Williuim  v. 
Smamen  Nac,  L.  B.  3  Ex.  158. 
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la)  Foot  V.   Truro,  1  Stra  bAO.  ^^      y, 

QB687,andH<,;!,a«ev.SM'.21L.  J.  Q-«' 
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"  Otherwise   the  rate  shall  be   of  no  force "  •  it 
was  held  that  these  last  words  were  confined'  to 
the  signatures,  and  did  not  affect  the  validity 
of  the  rate  when  the  other  requisites  were  neg- 
lected;    because   a  different  construction   would 
have  led  to  inconveniences  which  the  Legislature 
must  be  presumed  not  to  have  intended  (</).    The 
Public  Health  Act,  1848,  in  requiring  tiiat  rates 
made  under  it  should  be  published  like  a  poor 
rate,  was  also  held  directory  only  ;  on  the  ground 
of  the  great  inconvenience  which   would  result 
from  nullifying  a  rate  whenever  any  of  the  par- 
ticulars and  forms  required  were  not  accurately 
given  and  followed  (/,).     The  latter  Act,  indeed, 
omitted    the  nullifying  words   '  hicJi   tlio   former 
contained;   and  the  omission  was   considered  to 
show  an  intention  that  such  an  inconvenience 
should  not  follow  (c). 

The  Act  which  enacted  that  no  copy  of  a  bill 
of  sale  should  be  filed  in  any  Court  unless  the 
original  was  produced  to  the  officer  duly  stamped, 
did  not  invalidate  the  registration  if  the  bill  was 
not  duly  stamped  when  so  produced.    The  object 

(a)  R  V.  FordJmm,  11  A.  &  E.  73.     F.  Coh  v.  (heme    13 
L.  J.  C.  P.  30. 

(h)  11   A   12   Vict.   0.   63;    T.e  Feuvre   v.   Miller,   26   L    J 
M.  C.  175.  ■      ' 

(«■)  F.  sup.  pp.  516,  517.    Cp.  Liverpool  Bnrott.jliBniikv.  Turner, 
ifc.,  sup.  pp.  598,  599. 
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of  the  enactment  was  to  protect 'the  revenue; 
and  this  was  thought  sufficiently  attained  it 
the  deed  was  afterwards  duly  stamped,  without 
going  to  the  extreme  of  holding  the  registration 

'"ihe  provision  of  7  Geo.  IV,  c.  57,  which  required 
the  Court  to  cause  notice  ot  the  filing  of  an  Insol- 
vent's petition  to  be  given  to  the  creditors,  was 
held  to  he  merely  a  direction  to  the  Court,  and 
compliance ,  with  it  not  a  condition  precedent  to 
the  validity  of  the  discharge  (l>). 

So,  an  Act  (29  Geo.  II.  c.  29)  which  empowered 
the  quarter  sessions  to  appoint  treasurers,  "first 
living  security  to  be  accountable,"  was  held 
directory  as  regards  this  provision,  and  as  nol 
affecting  the  validity  of  the  appointment,  which  wai 
held  complete  though  no  security  was  given  (c). 

It  has  been  held  that  the  neglect  of  mer, 
formal  requisites  in  keeping  the  register  of  th, 
shareholders  of  a  joint  stock  company,  howeve 
fatal  for  some  purposes,  is  immaterial  as  regard 
others.  Thus,  the  provision  that  the  registe 
should  be  sealed,  though  essential  to  its  bein 
producible  in  evidence,  is  immaterial  as  regarc 

(„)  24  &  25  Vict.  0.  91,  B,  34;  Bellamy  v.  Saull.  32  L.  J.  Q.  : 

366.  ,        , 

((,)  Beid  V.  Croft,  5  Bing.  N.  C.  68.     So,  as  to  Bales  of  r. 

estate  (1  &  2  Vict.  c.  110,  s.  47),  Wright  v.  Maunder,  i  Beav.  o) 
(f)  R.  V.  Patleaon,  38  E.  E.  191. 


IMPERATIVE    OR    DIRECTOR V.  fllT 

making  a  person  a  shareholder,  if  there  be  in  fact 
a  book   ,0,^  fide  intended  to  be  a  register.    But 
the  neglect  to  number  and  appropriate  the  shares 
would   be   fatal  (a).     And  the   provisions  in   the 
Compamea  Act,    18C2  (repld.   s.   m,   Companies 
(Consohdation)  Act,  1908),  directing  that  a  register 
shall  be  L.pt  of  all  mortgages  and  charges  on 
the  property  of  the  company,  to  be  open  to  the 
inspection   of  creditors,  and  imposing    penalties 
on  any  of  the  company's  officers  who  contravene 
them,  are   directory,  so  that  they  do   not  affect 
the  validity  of  unregistered  mortgages  (/>). 

Where  an  Act  provided  that  no  beer  license 
should  be  granted  to  any  person  who  was  not  a 
"resident  occupier"  of  the  premises  sought  to 
be  hcensed,  under  the  penalty  of  the  license  being 
null  and  void ;  and  it  required,  further,  that  the 
applicant  should  produce  to  tlie  licensing  officer 
a  certificate  from  the  overseer  of  the  parish,  that 
he  was  snch  resident  occupier;  the  latter  pro- 
vision was  considered  to  be  only  directory,  and 
a  license  obtained  without  the  certificate  good. 

(ffl)  Per  Cur.,  Henderion  v.  Hoi/al  I)rit;»l,  Bunk,  26  L.  J,  Q.  H. 
112 ;  Woleerhamjiton  Walencorh  Co.  v.  Hmrh/tml,  31  L.  .1.  C.  P 
184;  Soalhampfon  Dock  Co.  v.  liiclumla.  66  R.  E.  436;  Lomlon 
Grand  Junction  Ry.  Co.  v.  Freemnn,  58  R.  E.  487. 

(b)  Wright  V.  Horlon,  12  App.  Cas.  371 ;  if«  Murine  Mamim, 
Co..  L.  E.  4  Eq.  601 ;  Cp.  lie  Patent  Bread  Co.,  L.  R.  7  Ch.  289. 
I',  another  illustration  in  Bosanquet  v.  Wooiiford,  13  L.  J.  Q.  B.  93. 
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The  omission,   from  the    later  passage,   of   the 
nullifying   words  which   were    appended   to  the 
former,  was  some  indication  of  a  difference  o 
intention;  hesides,  though  it  was  reasonable  that 
a  license  to  a  person  not  properly  qualified  should 
he  void,  it  would  hardly  be  reasonable  that  it 
should  be  void,  if  the  holder  was  duly  qualified, 
merely  because  the  licensing  officer  had  not  been 
satisfied    of    the   qualification    by   the   particular 
means  provided  by  the  Act;   which  migh    have 
been  wrongfully  withheld  by  the  overseer  (a)      So 
a  provision  that  convictions  for  sporting  without 
a  certificate  should  be  registered  with  the  com- 
missioners of  taxes  was  held  dii-ectory  only,  s< 
that  the  omission  to  register  it  did  not  affect  th, 
validity  of  the  conviction  (6). 

The  Public  Health  Act,  1848,  in  empowerin, 

the  Local  Board  of  Health  to  enter  into  all  col 

tracts  necessary  for  carrying  the  Act  into  exect 

tion,  contained  two  provisions  which  may  be  take 

as  illustrating  the  distinction  under  consideraUoi 

It  enacted  that  contracts  exceeding  £10  in  vaii 

should  be  sealed  with  the  seal  of  the  board ;  ta, 

thev  should  contain  certain  particulars;  and  thi 

..  every  contract  so  entered  into  shall  be  brndm; 

provided  always  .  .  •  that  before  contracting  f 

the  execution  of  any  work,  the  board  shall  obta 

(„)  nomp>on  V.  Harvey,  28  L  J.  M.  C.  163. 

(;,j  Mason  V.  Barker,  1  C.  oi  1^-  100. 


IMPERATIVE  OR   DIREtTORV.  fi  |  j, 

from  the  surveyor  a  written  estimate  of  the  pro- 

repair.       The  first  of  these  requisites  was  decided 
to  be  imperative,  and  a  contract  unsealed  was 
consequent  y  held  inoperative  against  the  bold 
and  the  rates.     The  power  to  contract  so  as  to 
bind    he  rates  could  not  have  been  exercised  if 
It  haJ  not  been  given  by  the  Act;    and,  being 
entire.y  the  creature  of  the  statute,  it  could  no? 
be  exercised  in  any  other  manner  than  that  pre- 
scribed   by  the    statute  (a).    But  the    provision 
which  required  an  estimate  was  held  to  bo  merely 
a  direction  or  instruction  for  the  guidance  of  the 
board,  and  not   a  condition  precedent  tlie  per- 
iormance  of  which  was  essential  to  the  validity 
of  the  contract  (i).    It  was  remarked  that  in  the 
former  case  the  party  contracted  with  knew   or 
had    the  means   of   knowing,   what  forms  were 
required    by  the    Act,   and  could    see    to  their 

(a)  11  &  12  Viot.  c.  63,  s.  85,  repealed  and  re-enacted  in  sub- 
stance  by  38  &  39  Vict.  c.  55,  ss.  173,  174 ;  Fre,„,  v.  J},:nneU. 
■it  UJ.C.-p.  314;  Hunt  v.  Wimbledon  Loc.  lid  4H  L  J  C  P 
207;  ^.Jterj,  v.  Sichi,  L,  E.  7  H.  L.  653;  Ealoa  v.  Bmker.  7 
W-  B.  D.  529;  Young  v.  Royal  Leamin.jUn,  Spn,  52  L  J  Q  B 
713;  Brooh.  V.  Torquay,  71  L.J.  K.  B.  109;  IMM  lumlated 
II  .re  Co.  y.  Prescot  U.  D.  C,  [1895]  2  Q.  B,  463,  (>  Voir  v 
Green,  13  L.  J.  C.  P.  30 ;  MelB.  v.  SHrley  loc.  Bd.,  16  Q.  B,  d' 
446. 

(V)  Nowell  V.  Wo,cesler  {Mayor).  23  L.  J.  Ex.  139  ■  Bn,i„r  y 
Miichell,  19  L.  J.  E.X.  302. 
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observance;  while  in  the  latter,  he  had  not,  it 
was  said,  the  same  facility  for  ascertaining  whether 
the  board  had  consulted  their  surveyor.  The  non- 
observance  of  the  latter  provision  would,  however, 
probably  impose  on  the  board  the  penalty  of 
having  no  remedy  against  their  constituents  for 
reimbursement  (a). 

It  has  been  said  that  there  is  no  such  exact 
division  of  sections  in  Acts  of  Parliament  into 
those  that  are  directory  and  those  that  are  impera- 
tive as  is  ordinarily  assumed  to  be  a  categorical 
division  which  exhausts  every  possible  class  of 
section.  A  section  may  be  imperative  as  regards 
the  voluntary  action  of  parties,  but  not  so  where 
such  events  happen  that  its  provision  cannot  be 
attended  to.  The  provision,  therefore,  of  s.  42  (13) 
of  the  Valuation  (Metropolis)  Act,  1869,  that  the 
assessment  sessions  shall  be  held  after  February 
1st,  but  so  that  all  appeals  shall  be  determined 
before  March  31st,  while  imperatively  requiring 
that  the  Court  shall  do  all  in  its  power  to  obey  its 
mandate,  would  not  operate  so  as  to  prevent  a 
continuance  of  the  sessions  after  March  30th, 
where,  through  necessity  or  default  of  the  Court 
itself,  whether  culpable  or  not,  the  business  was 

(a)  Per  Parke  B.,  'SoaiM  v.  TTorcfs/er,  sup.  V.  Eaal  Anrjliaa 
By.  V.  E.  a  Ey.,  21  L.  J.  C.  P.  23  ;  McGregor  v.  Deal,  *<;.,  % 
Co.,  22  L.  J.  Q.  B.  69;  Soyal  Britinh  Bank  v.  Turquarvl,  24 
L.  .T.  g.  B.  327 ;  Nugent  v.  Smith,  1  C.  P.  D.  423. 


OBSKRVANCE   EXCUSKI..  ggj 

struck  on  March  aoth      tu  . 

read  as  »11  .  ^®  enactment  must  be 

SECnO.  :v.-..x  .OK  COOXT  AB  IMPOSSXBaxA-CmU.KX 
"CET   BEKHNTIABE    XHBI   P«o    SE   ^..^,,Z 

Enactments  which  impose  duties  on  condition, 

are,  when  these  are  not  conditions  preceden    1 

he  e  Of  a  jurisdiction,  subject  t'o  retlim 

that  le.  nou  cogU  ad  impombilia  nut  inutilia     Thev 

are  understood  as  dispensing  with  theperforml  ^ 

4:s-bre?r^^^-^--^--isidi::; 

Thus,  where  an  Act  provided  that  an  appellant 

(h)  As  to  performance,  where  the  dutv  !,»<.  n„f  k 
by  superior  a.thoHt,  hut  has  J^^^  ^Jr 

i:^;yL  t'g  bT'  r  •  r  V^^  ""^^'  ""^^  ^"  ^«"  ' 
c.  p.  615.  2  Id  mv  1^  ,  ■  V/^'"'*  ^-  ^*^"'  L-  R- 1 

u      1,       \7  •  ^''ff""'-  *■•   »«««,  L.  B.  6  C    P    '■,77  ■ 

■^x.  D.  1 ,  Jacol,  V.  Crfdit  Lyonnah.  12  Q.  B.  D.  589. 
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should  send  notice  to  the  respondent  of  his  having 

entered  into  a  recognizance,  in  default  of  which 

the  appeal  should  not  be  allowed,  it  was  held  that 

the  death  of  the  respondent  before  service  was 

not  fatal  to  the  appeal,  but  dispensed  with   the 

service  (a).     In  the  same  way,  the  provision   of 

20  &  21  Vict.  c.  43,  which  similarly  makes  the 

transmission  by  the  appellant,  of  a  case  stated  by 

justices  to  the  Superior  Courts,  within  three  days 

from  receiving  it,  a  condition  precedent  to  the 

hearing  of  the  appeal  (b),  was  held  dispensed  with, 

when  the  Court  was  closed  during  the  three  days ; 

since  compliance  was  impossible  (c). 

In  such  oases,  the  provision  or  condition  is  d'". 
pensed  with,  when  compliance  is  impossible  in  the 
nature  of  things.  It  would  seem  to  be  sometimes 
equally  so  where  compliance  was,  though  not  im- 
possible in  this  sense,  yet  impracticable,  without 
any  default  on  the  part  of  the  person  on  whom 
the  duty  was  thrown.  An  Act,  for  instance,  which 
made  actual  payment  of  the  rent,  as  well  as  the 

(a)  H.  V.  Leicetlershire,  19  L.  J.  M.  C.  209.  Va.  Srumjilt  v. 
Mobcrtg,  sup.  p.  150. 

(J)  Morgan  v.  Edwards,  29  L.  J.  M.  C.  108;  Woodhome  v. 
Woods,  29  L.  J.  M.  C.  149 ;  Slot,,,  v.  Dean,  27  L.  J.  Q.  B.  319  ; 
Norris  v.  Carringlon,  16  C.  B.  N.  S.  10;  Exp.  HarrUon,  2  De 
G.  &  J.  229.     Sv.  inf.  p.  631. 

(o)  Maner  v.  Harding,  L.  R.  2  Q.  B.  410 ;  Y.  B.  v.  Allan,  33 
L.  J.  M.  C.  98  ;  S.  v.  Bloomslury  Connty  Court  Judge,  17  Q.  B.  D. 
78i;.     Va.  B.  V.  London  Jus.  and  London  C.  C,  sup.  p.  621. 


renting  of  a  tenement,  essenff.l  f    .. 
t»on  of  a  settlement  12T^\\°  "'"  "'"l"'*''- 
-'".  i^  the  rent  wt  tZT^'^^r^^^^^ 
accepted  (,z).     jf  ..,„  ,„         5"'  *''°"fe'''  >t  was  not 

«o'.i.i  I.  ":'T»r.  :•';:;:;'■'••!'''■'•' 

appeal,  or  at  all  evGnf«  .     m  ^^  ""''''«  "^ 

^•r^^ence  inrlCl- :%r^  ^ 
required   by  the  statate  wouJd  n  '  h  m  '  T'"""''' 
pensed  with  (A),     g.  if  ,„;         .f'^'^^^'^^  ''e  dis- 
^0  appeal,   /i,ee^,r;«^^^^^^^^ 
security  for  costs  within  a  oZT  T  «'^"'- 

be  held  to  have  oompli  J  wi  /  r  '"  ^""'^ 

offered   and  was  readvl  '°'"^'"°°' '^  ^'e 

Within  the  ii:Ltvi:7r"'---^ty 

tbe  act  of  the  Court  or  oftl  """"'  °"'"^  '° 
completed  till  long  afier  M  "^'^T°"''"''  ''°' 
wiJ'  sometimes  exorle  a  V  ^"'f"''  "'"  ^°"'« 
i".  time  (when  not  gVn^'rr". -.  T'^"'^" 
where  the  non-comnlir  JU"Bdiction) 

n>i8take(^)^  ^'''""^^  ""^^  f^"'"  excusable 

Where,  however,  the  art  n,-  *>,• 
-.atuteisaconit.n^r;:^;2:-£ 

27  L.  J.  M.  C.  273.  '      ^^      '  "■  *>^''  ^'^  «<rr„/fe.„, 

19  L.  J.  M.  C.  236.  ^'        "^ '    ^"^  ^'-  '■■  ^>'"», 

('')e«.<..*v.i.,tv.„,«,.c-„.,[i«,ijiQ.j3.,,, 
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of  the  tribunal,  compliance  cannot  be  dispensed 
with ;  and  if  it  be  impossible,  the  jurisdiction  fails. 
It  would  not  be  competent  to  a  Court  to  dispense 
with  what  the  Legislature  had  made  the  indis- 
pensable foundation  of  its  jarisdiotion.     Thus,  the 
Act  which  enacts  that  justices,  at  the  Leariug  of  a 
bastardy  summons,  "  shall  hear  the  evidence  "  of 
the  mother,  and  such  other  evidence  as  she  may 
adduce ;  and  which  authorises  them  to  make  an 
afiSliation  order    "  if    the  mother's    evidence   be 
corroborated  in  some  material  particular  by  other 
testimony,"  makes  the  evidence  of  the  mother  so 
essential  to  the  jurisdiction  that  no  order  could  bo 
made  without  it,  although  the  woman  died  before 
the  hearing  (a).     So,  under  the  (repealed)  County 
Courts  Act,  1875,  which  empowered  a  party  to 
move  the  appellate  Court  or  a  judge  at  chambers 
for  a  new  trial    "  within    eight  days    after  the 
decision,"  the  time  could  not  be  extended  by  either 
Court    or    judge  (A).      Under    s.    13,    Admiralty 
Court    Act,    1861,    which    gave    the    Court    of 
Admiralty  the  same  powers,  when  a  vessel  or  its 
proceeds    was    under    arrest,    as    the    Court    of 


1^! 


I 


(o)  B.  v.  Armitage,  L.  E.  7  Q.  B.  773.  Cp.  JHiton's  Case,  2 
Salk,  490,  sup.  p.  337. 

(!.)  38  &  39  Vict.  o.  50;  Broan  v.  SAaw,  1  Ex.  D.  425; 
Temant  v.  Btiulinriii,  4  C.  P.  D.  133.  Fa.  B.  v.  Salop,  6  Q.  B.  D. 
669;  Ahier  v.  Ahler,  10  P.  D.  110;  AKhdotm  v.  Curiig,  31 
L.  J.  M.  C.  216 ;  Edwards  v.  BoherU,  [1891]  1  Q.  B.  302. 


diction  of  Jhe  Co  rt  al'!  T  '"'•    ^''«  J"""- 

prooeeds  of  its  sale  blC       ,""  ""^  ^'"'P'  °^  '''^ 

shipowner  could  ni '"    T"  T'''"  '""'  ^''^ 

ing  into  Court  a  TuXilCtt'-f  '^  '"'^- 
proceeds  (a).  «qujvaieut  to  its  value  or 

vancT'o'fTrtr''"'  "^^''"""^  ^'^^  — •>- 

I'as  a  right  to  wa  ve    aud  T      "'"     ^'"'^  °^' 
advantage  of  aTaw  or "i      "T  '"  ^"'^^  '!»« 

be.efitfndproter;^ri:ty°^? 
private  capacity  (A)   and  wh,V^  """^w«al.  m  his 

of  the  lessee  td)      A  ^      "  sureties 

lessee  (^).     A  passenger  may  waive  the 

(o)  Jame>  v.  &  IT.  %  tV,  L.  R  7  Ex  287     r     b 
"  U  J.  M.  C.  70;  iJ.  V.  5.„;„.,  1    ?  B  D  3^       "^  ''^"°"' 

(.f^;  ■"•  /.  Co.  V.  Paa^,  IMoo   P   r   H'i-   T    , 
^72. per  Knight  Bruce  V.-C  '         "  '■  '""'  «  J"'- 

(rf)  ilfa,i/,am  V.  5/o»/o,rf,    .  C,  ij.  N.  S.  376 
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benefit  of  an  enaotmout  which  eutitloB  him  to 

carry  so  many  poun.ls  of  luggage  with  Lim ;  and 

ho  does  so,  it  may  be  added,  by  taking  a  ticket 

with  the  express  coudition  that  he  shall  carry 

lio  luggage  (,«).    The  only  person  intended  to  bf- 

benefited  by  such  an  enactment  is,  obviously,  the 

passenger  himself;  and  no  consideration  of  public 

policy  is  involved  in  it(«).    A  statute  authorising 

a  trading  company  to  levy  tolls  within  a  specified 

maximum  does  not  bind  them  to  exact  uniform 

tolls  from  all  persons  alike  ;  but  they  are  entitled, 

in  the  absence  of  an  express  provision  requiring 

equality,  to  remit  any  part  of  the  tolls  to  particular 

persons,  at  their  discretion  (c). 

When  a  person  does  waive  the  benefit  of  niiT 
such  law,  he  cannot  recall  the  concession,  after  it 
has  been  acted  on,  and  insist  on  the  right  which 
the  rule  gave  him.  A  tenant,  for  instance,  whose 
goods  had  been  distrained,  might  waive  the  enact- 
ment (s.  1,  2  Will.  &  Mary,  c.  5),  which  required 
an  appraisement  before  the  sale  of  the  goods  ■  and 
he  could  not,  after  the  sale,  be  heard  to  com'plain 
that  no  appraisement  had  been  made  (</).     Where 

(a)  Bumteg  v.  N.  E.  By.  Co.,  14  C.  B.  N.  S.  641 
(i)  Id.  per  Willes  J. 

(o)  Hmujerford  Market   Co.   v.  Citu  Steamboat  Co.,  30  L.  J 
Q.  B.  25. 

(d)BMoi,  V.  Bryant,  6  0.  &  P.  484.     Va.  Atkin>  v.  Killy.  11 
A.  >t  E.  777.     By  b.  5,  CI  &  52  Vict.  c.  21,  appraisement  before 


»'  «"  appeal  to  iurt'  1      ,,"  '"'"  °"  "'«  ''«"""« 

'■T'le  regulations  concernin.r  fi 
practice  of  Civil  CouvrT  '"-"^e'l-'ro  aa.l 

wben  not  goiu.  t„  ?,  '^  '"   '''"^  «a"^"   way 

«omg  to  the  lur  sdiffJnn    i  ^' 

tliose  for  whose   nrotecfcinn  7.         '  ''"  '^'"^""^  ''^ 

'^"«''.  the  pro.i.ion°  o    n       '  '''""  '"">'"'«'' 

1"irecl  that  a  plea  babatl       T\  "'  ^"'  "'"•^•''  «" 

byaffidavit.Jght  L    V     T   ''^°"'''  '"^  ^'«"fi-l 

appeal  from  a  Countvc'  .  '  "''  «''^"  an 
^-t,  withia  ten  C'r:;?"''^,'^  '""  """«'- 
-curity  for  costs;  I^d  air  '"  ^  "^'"""  ''"" 
appeal  should  be    n  tho  /  ''""«  """  *'"' 

that  no  judgment  of  „  T  °^  "  '"'"'•  ""acted 

"tanner  and   under    th!  ''  '"""'P'  '"  "^« 

"-edMtwashedttfr™    "'°^'""-- 
-/-urity  might  j;:l.^^:2:^-'^--tieo 

■«dforthehenentof;h/t;:~r; 


■ ) 


F- 


C28 


INTERPRETATION    OF    STATUTES. 


was  not  a  matter  of  public  concern  (a).  So,  a 
defendant  in  an  action  in  a  County  Court  whicl 
lias  jurisdiction  over  the  case  subject  to  leave 
being  given,  may  waive  want  of  leave  (b) ;  and 
a  defendant,  even  in  a  criminal  case  before 
justices  if  the  subject  matter  be  within  theii 
jurisdiction,  may  waive  any  irregularity  in  the 
summons,  or  indeed  dispense  with  the  summonf 
altogether ;  and  he  does  so  in  such  cases  not 
indeed,  by  appearing  merely  (c),  but  by  appearing 
and  entering  on  the  case  on  its  merits.  Th( 
tribunal  having  jurisdiction  over  the  matter,  h( 
would  not  be  allowed  to  take  his  cliance  of  pre 
vailing  on  the  merits,  and  to  reserve  his  objectioni 
to  a  mere  preliminary  irregularity  (</).  So  where 
a  statute  requires  justices  to  make  known  to  i 
party  his  right  to  appeal,  and  the  steps  necessar; 

(o)  Park  Gate  Iron  Co.  v.  Coatea,  L.  E.  5  C.  P.  634.  Fo 
B.  V.  Long,  1  Q.  B.  740;  Tyerman  v.  Smith,  25  L.  J.  Q.  B.  359 
Freeman  v.  Bead,  30  L.  J.  M.  0. 123  ;  Palmer  v.  Metrop.  By.  Co 
31  L.  J.  Q.  B.  259 ;  Be  Begent  U.  S.  Stores,  8  Ch.  D.  75. 

((<)  Moore  V.  Gamgee,  25  Q.  B.  D.  244. 

(e)  B.  V.  Carnarvon,  5  Nev.  &  M.  364  ;  B.  v.  Shaw,  34  L.  J.  M.  C 
169 ;  B.  V.  Hughes,  4  Q.  B.  D.  614.  Cp.  Dixon  v.  Welh,  2 
Q.  B.  D.  249. 

(d)  B.  V.  Barret,   1  Salk.  383  ;  B.  v.  Johnson,  1  Stra.  261 
jR.  V.  Aikin,  3  Burr.  1785 ;  B.  v.  Slone,  1  East,  639 ;  B.  v.  Berri 
28  L.  J.  M.  C.  86;  B.  v.  Fletcher,  L.  E.  1  C.  C.  E.  320;  B. 
Smith,  Id.  110 ;  jB.  v.  Widthji,  L.  E.  2  0.  C.  E.  3  ;  BoUoa  v.  Bollo, 
2  Cli.  D.  217. 


^VHEN  ommv.M,eK  vu 


iJi;  v.\r\ 


G2!) 


to  carry  out  this  ri<rht   s>,r 

appeal  and  entering  int'o  Z    ■"\^'"'''"S  'notice   of 

-ay  waive  this  pro;isio:  J"""'^'-"--  '^^o  party 

°^--CirSSr'---anee 

-dividual.  /w.;..jt:i :  ■""^''''  ''^^  - 

^f^r  to  render  that Tuffi  ^,7'  ''""'"'^^ 
selves,  which  the  law  ,uT  '  ''°''^'^^"  ".om- 
pt ;  or  to  i,npa- .  ^ ;,'     -^  --"'iaHy  insuffi. 

f-  the   common  welfare  M°'r'!'^°^'^««--y 
the  enactment  which   r„  '  '      '  ^^'ance,  as 

Wilis  (.).     Thusi:\;:S«'-"-tationof 

^"'  on  a  Sunday  cann  "^  °' '^^ '^'^''^'^^  "^  a 
amatterof  p„Ui,;„j7;;°'   '^^  ^a.ved  ;  for  it  i, 

;;ould  take  place  on  S  L^  ^  Ttf  T''"'' 
tha  the  maxim  ../,..//  ,  J' J  Z  .  ^'^"'^  '^«^'^"  i-Id 
applied  to  cases  of  injury  o'"-''"T  ''  "°'  *°  "^^ 

(«)  It.  V.  yorHUr,,,  3  M  f,  s  40i 
that  he  does  not  intend  to  appeal      '  '■*      *°'  '°  ''^  ''''"'""■'g 

{'')  Dig.  50,  17,  45. 

(c)  Per  Wilson  ,J     a,;,  ,  , 
y.  New  York  Civ.  C^de  tl;;  ^^  f '""'■  ^  Vcs.  Jun.  007. 
('0  Tayfor  V.  miu^^  g  ^  jj  ^^'^  •  ^■ 

QiMrttrmainc;  1%  Q.  fl   p   gy^       '     -"  ^-   ^-  I^-  ^23;   2y,„,„,„  ^ 
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authority,  which  is  authorised  to  make  bye-laws 
cannot  dispense  with  them  in  particular  cases,  the 
bye-laws  not  being  for  its  benefit  but  for  that  of  the 
public  («).    It  is  said  to  be  a  general  understanding 
m  the  profession  that  a  prisoner  can  consent  to 
nothing ;  at  least  in  the  conrse  of  his  trial  (h).     In 
criminal  matters,  a  person  cannot  waive  what  the 
law  requires  (c).     Where,  upon  a  trial  for  felony 
the  jury  was  discliarged,  and,  at  the  now  trial' 
some  of  the  witnesses,  after  being  sworn,  had  their 
evidence  read  over  to  them  by  the  judge  from 
his  notes,  and   the   counsel  for    the    Crown   and 
the  prisoner   had   afterwards   liberty  to  examine 
and   cross-examine  them  ;    it  was  held  that  this 
course  of  proceeding  vitiated  the  trial,  and  that 
the  consent  or  acquiescence  of   the  prisoner  did 
not   cure   the   irregularity  (d).     The   object   of  a 
criminal  trial,  it  was  observed,  was  the  adminis- 
tration of  justice  in  a  course  as  free  from  doubt 
or    chance    of    miscarriage    as    human    adminis- 
W  Se  Mclnlo.1,  61  L.  J.  Q.  B.  164.     Sv.  G.  E.  By.  v  GoM- 
»md,  54  L.  J.  Ch.  162,  on  ,.7,.,..  Haynes  v.  Fori.  80  L.  J.  Ch. 

(b)  Per  Cur.,  S.  v.  licrlrcnd,  L.  E.  1  P  C  520 

W  Per  M.  Smith  J.,  Park  Gate  Iron  Co.  v.  ' Conies,  L.  H.  5 

*-*■  IT.  Do9. 

WR.  V.  Bertrand,  sup.;  Va.  B.  v.  Bhxlam,  6  Q,  B    528- 


J-t^nof.ea.,e.notti.einterest«ofeithe. 

JuHsdiotioadoes.'otat  "o  Jt:t  7,'  '"  ^^ 
Summary  Junsdiction  Act  IST'.  ,  ■  ,^^"^' «■  ■^3> 
-'her  party,  after  the  de t'erm  i  "''/'"^"^^"-^ 
-ation  by  justices  to  app /rC"  "'^  "'°'- 
a   case,  require,  th„t  !,  '^°"''  '°  state 

-ade  tL  ai :;:  2a  ,r  "'{":r^"°"  ^^°"''^  -^^ 

tl'o  case  was  stated  k  "  "  °^-''''="™  *^«' 

be  waived,  bectuse  it     '°"'  °°'^  "'  "'^"^  ^^^-^^^ 

anatbe,oS^;'-ntn1f?V 

ofAppeai,co„,:,rbrwS  7r°"''''°"'-' 

on  the  ground  eithnr  tV\  ?      ^    '"  ''^^Pondent, 
tion,or'hat  itr   ate^^^^^^^^  '' !'^"' '°  '^«J"-dic. 

the  justices  had  t  it    e^rtT'  T'  ''  "'^' 

the   rule  M       Sn  ^''. '"  '^^  observance  of 

«(")•      So,   a  provision  that  a  summons 

W  Lawrence  v.  Wilcoch,  U  A    &  E   q4i      r  • 
1  Dowl.  N.  S  566  ■  F.     n,  '  ^""""'^  ^-  ^<""f''\ 

W  42  &  43  Vict,  c    49  ■   w.  , 
482.  '   """'«<"■«  V.  Pmne,  [1891]  1  Q.  g, 

(")  JIforya,,   V.    Bfe„rrfs,   sup    p    62o .    p         , 
L.J.  C.  P.  224      C»  P./  %,,    \         '        "'■'"'*  ^-    ■'^■.    27 

614.     r.  the  remarks  in  >  J  J   V      "  """**'■"■  *  «'  ^-  »■ 
■  ''"'"'•  ^""''"g  J-    ■»'■»'««  V.  a/i,W,  4  C.  P.  D.  80. 
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shaJl  be   served  within  a  certain  time  goes  to 
tHe  jurisdiction,  and  must  be  observed  (a) 

It  may  be  added  here,  that  a  person  'is  some- 
times estopped  by  his  own  conduct  from  availing 
himself  of  legislative  provisions  intended  for  his 
benefit.  For  instance,  a  prisoner  for  debt,  repre- 
senting a  person  to  be  an  attorney,  to  attest  a 
warrant  of  attorney,  who  did  not  belong  to  that 
profession,   could   not  afterwards   be  allowed  to 

ITrr.  '";,™°*  °°  '^'  8^°""d  of  inadequate 
attestation  (A);  and  the  grantee  of  an  annuity 
on  whom  the  duty  is  cast  of  enrolling  the  deed 
of  grant,  would  be  estopped  from  taking  any 
advantage  from  his  neglect  to  enrol  it  (c). 

Where  an  Act  of  Parliament  compels  a  breach 

repealed  by  the  Act,  so  far  as  the  latter  extends 
or  the  breach  is  excused,  or  is  considered  as  no 
faUing  withm  the  contract(rf).    The  intervention 
of  the  Legislature,   in  altering  the  situation  of 
the   contracting  parties,  is  analogous   to  a  con- 
vulsion of  nature,  against  which  they,  no  doub", 

(a)  Dixon  v.  Wells,  25  Q.  B.  D.  249. 

(b)  Jeijes  V.  Booth,  1  B.  &  P  Q?  •  r„^  ,.  «  ,  ,,. 

453  "  ^- '"  '  t-"*  V.  CoBBon,  4  Bing.  N.  C. 

(c)  Malton  v.  Camroux,  18  L   J   Esc    ^"ifi  •    t 

15  1.    T    r    TJ    OOQ       J        ^-  ■<•  Jix.  dSb,    Turner  y.  Bromic, 
la  L.  J.  C.  P.  223.     Ya.  Se  Coman,  20  Q.  B    D  690-  fJ 

frfl   p     r        D  '  ^"P-  '^'■'O'"".  15  Ch.  D.  457 

m  i'er  Cur.,  Brewiter  v.  Kitchell,  1  Salt  198. 


may  provide ;    but  if  «       , 

«  generally  to  be  con  Zer:  ""'  ^^°^'''^'''  ^^ 

the  contract  («).     Thus  wl        T  '"""'P^^^  ""t  of 

obtain  persons  who  on  '     ""^  ''''  ^""'^'^  '" 

;'--oait,a;;ttTrel'?"''^--^- 

f«'  any  other  purpose   than   th  "''  ''  ^""'^ 

poor  of  the  parish     and  ft     p      '"PP"'"'  "^  "^^ 

-ners,„nder4^4;m  A'?;^^^-^--- 
the  parish  in  a  Union  and  ,  J  '"''^^Porated 

*°  the  Union  wor].ho;se  X  ^^^^  '^^  ^^"P-^ 
^asshut  up  and  the  S  w  T.^P""  ^'"^  ''°««e 
-hich  was  applied  in  :,^":;  ^/  "*'  «  -ck  rent, 
^«ld   that  the  covenant   h./  '^''''   '^  ^a« 

-   that   the   breach Ta     ten".','""   '^-^-. 
compulsion  (/,).  ^'  ^^""^-^d   by  legislative 

If  a  man  covenants  not  to  .7 
was  unlawful  at  the  time  of  H         '  ^^'"^  ^^'«'' 
Act  subsequently  n^^le    ^  ^,^''T)  ^^^  - 
imperative,  to  do  if  tlJ  °'^'  "^"t  not 

by  the  Act  (.).  whme  !  T''"'"'  "  "'"''^^^ted 
himself andhis."assrr.'tiTr  ""''''''''''■  ^"^ 
on  the  demised  preS  •  and  b'  "°""  °°'  ^""'^ 
compelled,  under  an  ITn'f  P,  ""'^  "^erwards 
land  to  a  railway  co.t"  .r*^''''  *°  ««"  the 
held  that  the  ooil^'Z' ZZn'      "  '' '' ''  ^^- 

V.  Barrow  A'ferf  o,.^  2  Q  B  D  286  '  '  ■  -''^'""^'r*  (2)«fe) 

^"^''"°"-^™"'-v;i„V*,U  Salt,  198. 
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the  meaning  of  the  covenant      Th»  t      •  ,  . 

entered  into;  and  so,  the  lessee  could  not  iustlv 
bo  held  responsible  for  the  acts  of  such  an  as  kn 
It  was  not  reasonable  to  impute  to  thA!,  TT' 

tje  intention  that  be  sho?;::i^^Se"f;: 
the  aon-performance  of  that  which  it  had  iLTf 
I'revented  him  from  performing  (a).  '  ' 

(«)  S„il^  V.  De  Crespigny,  L.  E.  4  O.  B    180      Ta    W  ^. 
V.    Po.l„,a.,er-Orneral.   40  L    J    O    b"  ^10      »  ^^'""" 

(Wayor).   30   L.   J.   C    P    22'i'-    )v  '         ""  "■  ^'^''''" 


CHAPTEK  XIII 
^^  ^■«.  and  Las  ah  '™" '^^^oal  acts. 

"-tract  „,ade  fo/  r"  ,  ^J  ''°  -«-taiuod  o.,  a 

f  •"''  a  contract  is  vo  ^  ,  T'T'"'  ''^  ^^"tute: 
^°-e  i«  «°"t,.avention  of  ,.1"^  7''''  ^'-  "^eea 
J'^'^"*  bo  «ado   the  sbi  ot      f   °'  ''"•''■'''"-"' 

prohibits  the  use  o!T  I  "'"^'"^  ^«t.  isW 
''""ding  walls  in  «  ^^.^  ^^-^'^  -teri.;,.' ^i 
any  such  wall.   co„,d  "t°'^°^^^'  "-  J'-iWe.  of 

.^'--r,  that  the  Jatter  sh^I       "  "'^'^^^'''  P-c- 

°  carrying  on  a  medial  J- '''''*  '^'  f°™er 

^or  .legality  (,^.     It  ::  Jre^' -"^'^  ''e  void 
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tbs  would  not  be  so  if  tlie  unqualified  person 
did  not  himself  practise,  but  merely  employed 
a  duly  qualified  assistant  to  do  so.  A  waterman 
bemg  prohibited  by  statute  from  taking  an 
apprentice,  unless  he  was  the  occupier  of  a  tene- 
ment wherein  to  lodge  him ;  it  was  held  that  no 
settlement  was  gained  by  service  under  an  in- 
denture of  apprenticeship  made  contrary  to  this 
provision  (a). 

When  a  penalty  is  imposed  for  doing  or  omitting 
an  act,  the  act  or  omission  is  thereby  prohibited 
and  made  unlawful ;  for  a  statute  would  not  inflict 
a  penalty  on  what  was  lawful  {/>).     Consequently, 
when  the  thing  in  respect  of  which  the  penalty 
IS  imposed  is  a  contract,  it  is  illegal  and  void. 
In  the  case  cited  above,  the  Act  had   declared 
that  It  should  not  be  lawful  to  take  the  apprentice 
and  imposed  a  penalty  for  doing  so  (c);  and  in 
another,   where   service   under  an    indenture    of 
apprenticeship  as  a  sweep  was  similarly  treated 
the  statute  had  not  only  declared  the  apprentice- 
ship  "void,"   but    imposed    a    penalty  on    the 
master  (</).     Sec.  24,  7  &  8  Vict.  c.  110,  in  enact- 
ing that  every  promoter  of  a  joint  stock  com- 

(a)  10  Geo.  11.  o.  31 ;  S.  v.  Ormesend,  3  B.  &  Ad  240 

(b)  Per  Lord  Holt,  Barthtt  v.   Vinor.  sup.  p.  635;  ^cr  Lord 
Hatherley,  Re  Cork.  <Cc.,  Sy.  Co.,  L.  E.  i  Ch  748. 

(c)  R.  V.  Gravegend,  sup. 

W  28  Geo.  III.  0.  48 ;  It.  v.  aijmeeU,  8  B.  &  C.  466. 


'^K'^''   A.V   ACT   IU.KUAI. 


"^'    ILLEGAL  rn- 

Pany  concerned  in  ,„„v 

J«°'  to  a  penalty  of  t.^f'^f ","' «''°"ld  be  sub- 
«"oh  contract  illega,  InH  h''  'l^^ '"'"''^^^d  every 
2-5  <&  20  Vict,  c  8?     '       ^'"■"■"^'''^  ^■"''I  (").     So 
of  -ore  than   20  ■jr^"^/^ 
--ying  on  any  b„'    e^for       '  ''^  '"'"'^'^  f- 
registered,  rendered  iilel,  „    f"'  ""'°'^^  ''  ^^^e 
f-  -rryin,  on  its    Xs  "    T  ''^  ''""^^^''^ 
^ot   registered  (A),      .^-^^"''f  /^  *J^  "o^'Pany  was 

Perialty  on  certain  classes  of  '^    '"■f'°«««    a 

tbeir  ordinary  calling  Hi  ^M  "' '" ''^^'^-"^ 
jects  the  offender  to  th  ''^'  °°'  °"Iy  -sub 

--y  contract'!  :  I'lTl''  '''  ''''^''^'^ 
prohibited  exercise,  s  f^  Irr  °'  ''"^  «»«h 
offender,  and  of  any  n  J"  ■  ,  '  "«^'  "^  the 
traoted  if  p^vy  to  w  .at  J"''  "'"'"  ^«  -- 
concerned  (.).     "^         '''''''    '"''^'^  it   illega],   are 

Sec.   46,   Highway  Act    W^.    •      • 
penalty  of  ao  on  a  rot^  '       '^'''   '"  ""Posing  a 

«^-e  in  a  contract  for  supnir"^"^  "^^°  ^^'^  -y 
or  horse  labour,  fo/L^^f.^^^f  "--terials! 

tl^e  written  license   of  twol«f  ^    ''^'' ^'^''^'"'t 
t^vo  justices,  was  equally 
(«)  £«?/  V.  Ciajmn,,  20  r    t  t. 

(«)  >>»„eK  V.  iJ*,,  5  B  &  C 7n«    T"'  "  '^^  ^-  »•  563, 


fifj 
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fatal  to  liis  recovering  any  payment  for  such  sup- 
plies or  services  (</).  Sec.  60,  Merchant  Shipping 
Act,  1&j4  (repld.  s.  15,  Merchant  Shipping  Act, 
1894),  which  enacted  that  the  certificate  of  a 
ship's  registry  shall  be  used  only  for  the  naviga- 
tion of  the  ship,  and  imposed  a  penalty  on  any 
person,  in  possession  of  it,  who  refused  to  give  it 
up  to  the  person  entitled  to  its  custody  for  the 
purposes  of  navigation,  impliedly  prohibited  its 
use  for  any  other  purpose  ;  and  rendered  a  pledge 
of  it  illegal  and  void,  and  giving  no  right  to  detain 
it  even  against  the  ple(i,.'(i',  if  the  right  of  posses- 
sion and  property  had  vested  in  him  (A). 

Further,  any  contract  connected  with  or  grow- 
ing out  of  an  act  which  is  illegal  is  also  invalid. 
Thus,  a  contract  to  dance  at  a  theatre  not  duly 
licensed  cannot  be  enforced  by  action  (c).  It  being 
unlawful  for  any  agent  at  an  election,  except 
the  expense  agent,  to  make  any  payments  on 
behalf  of  a  candidate,  even  for  current  expenses, 
a  sub-agent  who  made  any  such  payments  could 
not,  for  this  reason,  recover  the  amount  from  his 
principal  ((/).     So,  a  contract  to  make  bets  (which 

(o)  Barton  v.  Piggott,  L.  E.  10  Q,  B.  86. 
(6)  Wilei/  V.  Crawford,  30  L.  J.  Q.  B.  319. 

(c)  Oallini  v.  Lahorie,  2  R.  E.  581.  Va.  Se  Begnia  v.  Armi- 
tteai,  38  K.  R.  406;  Levy  v.  Yatei,,  8  A.  &  E.  129;  EWolt  v. 
Bichardson,  L.  E.  5  C.  P.  744. 

(d)  26  &  27  Vict.  o.  29 ;  Be  Parker,  52  L.  J.  Ch.  159. 


be  enforced  (a),  u  i.,  „  ZTT"''^^'^  ^«""ot 
contracts.  But  as  „  betL  '''  '"  '"'^^'O  void 
-'^  -'  iliegal,  whoa  r  f  hrr^'  '^  -•"  ^^ 
«!»    agent    the    principal,  ""■^"'•''^^'J  t'y 

hm(b).  '    "^'l'"'    '"ay  recover   it    from 

As  89  ,t  40  Goo  TTr 
"«  better  manifestln.  bv'w'l  '  ''"^."''■'"'  """  ^"'' 
-^  pawnbroker  w„s  c^^ied  ^u ""  ""  ^-'--  of 
earned  it  on  should  cau  bis  ;  """''  ^^"°^  -''o 
-7f  e  shop;  an  ag^  "T  '"  '^'^  P-"ted 
hat  business,  which  incto/;  YT''''^^  "> 
the  name  of  one  of  th.  !  '''i"'^««"ii   that 

P-«ted  up,  .as  illegally;"";-  ^'^'"'"  -'  ^e 
he  an  agreement  to  let"  .  '  ^^"^^  ^^"<J  ««  would 
;;-°hJect  of  e„lt"X7;- person,  .ith 
J'quors  there  without  a     IT      ,.    '    ^P'"tuous 

--othei,,„rto\t^:::iVa^:c:f 

"^'f  :'"»•  ™  L-  J.  K.  B.  708  ar,d  :■  ^  '^^  ^-  «0-  ^^"^  v 
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woman  for   the    purpose   of   receiving    her    oik 
paramour  (<»). 

Where  an  Act  provided  that  before  a  shi] 
sailed,  the  master  should  obtain  the  clearini 
oflBoer's  certificate  that  the  whole  cargo  was  belo\ 
deck,  aud  forbade  hiiii,  under  a  penalty,  to  sai 
without  tlie  certificate  or  to  place  any  cargo  oi 
deck ;  a  voyage  in  contravention  of  these  pro 
visions  would  be  illegal,  and  a  policy  of  insurano 
on  the  cargo  effected  by  its  owner,  who  was  priv; 
to  the  transaction,  void  (h). 

Where  a  statute  prohibited  brewers  from  uaiu 
any  ingredients  but  malt  and  hops  in  brewiii 
beer,  it  was  held  that  a  druggist  who  sold  drug 
to  a  brewer  with  the  knowledge  that  they  wor 
to  be  used  in  making  beer,  contrary  to  the  Ad 
and  under  circumstances  which  made  him 
participator  in  the  illegal  transaction,  could  nc 
recover  the  price  of  the  drugs  (c). 

(a)  Vffitt  V.  Wright,  80  L.  J.  K.  B.  254. 

(())  See  the  two  cases  of  Cunard  v.  Hgde,  2  E.  &  E.  1,  ai 
E.  B.  &  E.  670;  Wil»on  v.  BanWn,  L.  E.  1  Q.  B.  162;  Dadye 
V.  Pembroke,  L.  E.  9  Q.  B.  581 ;  Alkinton  v.  AUoH,  11  East,  13 

(e)  V.  Holman  v.  Johmon,  1  Cowp.  341 ;  Ahholt  v.  Iioge\ 
24  L.  J.  C.  P.  158 ;  Lmglon  v.  Hughet,  14  R.  E.  531 ;  Hodgt 
V.  Temjile,  Id.  738  ;  Paxton  v.  Popham,  9  East,  408 ;  Gatlight  I 
V.  Turner,  54  R.  E.  808.  Va.  Fithcr  v.  Bridgee,  23  L.  J.  Q. 
276 ;  Geere  v.  Mare,  33  L.  .T.  Ex.  50 ;  Clay  v.  Pay,  17  C.  B.  N. 
188 ;  HMt  V.  Benning,  34  L.  J.  C.  P.  117 ;  Beetlon  v.  Bceih 
1  Ex.  D.  13  ;  Brooker  v.  Wood,  5  B.  &  Ad.  1052. 


B..t  more  kuo>vl,„|.e  of  „ 
""'  "ffe^t  tl.0  cent  Jc  .r  "'"'^  '■"  •■''  """'^ 

;-'-'   -it),   contracts    ei.:.  ""T'^''''^-'^-   -n- 

^'"-eJ  into  in  .ii«re  "  J^!'  "'r"-^  "  contract 
7'fited,  and  so  Fl  e'.  ?' f  "^^'"  -  «-reby 
"f  the  Act  is  not  i  :  "'/'^'^thov  the  ohject 

;;:7'""-Mh;;*t?trT'^^"^ 

'«  deomou  seems  to  be  wT .,        ''"'^ '''^^  fo'' 
''«™.  o'-  not,  some  object  o^t^""  ^''°^'^'°''« 
-qn-es  that  the  contra     shS?'.'"^''^^'  ^^•^"•'''• 
'-Thus,  it  has  been  Zl     °f'  "^^  ^"validated. 

"r  «ale  should    be   of  aT  J      f  '^™'^^   "^-J" 

dimensions  (i);    or   that  ,  ''''"'^  ■''i"-''"fie<l 

--P'  b.  certin  .r Jn;: J^/f  V"'- 
^/^/-""''■^'"'-''.iOR.B.SW. 


A 


■  r 
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a  penalty  (a) ;    or   that  vendors  of  coals  should, 
under  a  penalty,  deliver,  with  the  coals  sold,  a 
ticket  setting  forth  their  weight  and  the  number 
of  sacks  in  which  they  are  contained  {h) ;   or  that 
farmers  and  others  should  sell  butter  in  firkins 
of  a  certain  size,  branded  with  their  own  and  the 
makers'  names  (c) ;  prohibited  all  contracts  made 
in  disregard  of  such  provisions,  and  made  them 
void,  so  that  no  action  could  be  maintained  for 
the  price  of  the  goods  sold.     On  the  same  ground, 
where  printers  were  required  to  affix  their  names 
to  the  books  which  they  printed,  it  was  held  that 
a  printer  could  not  maintain   an  action  for  bis 
work  and  materials  in  printing  a  book  in  which 
he  had  omitted  to  comply  with  this  statutory  pro- 
vision (d).    The  policy  of  these  Acts  was  to  prevent 
all  such  dealings;    and  it  would  have  been  im- 
perfectly attained,  if  the  sellers  had  been  merely 
subjected    to    a    penalty,   while    the    purchasers 
remained  liable  to  be  sued. 

The  same  stringent  effect  has  been  given  to 
enactments  which  imposed,  under  a  penalty,  regu- 
lations relating  to  personal  qualification.     Thus, 

(o)  Tyson  V.  Thomas,  McCl.  &  Yo.  119. 

(h)  Little  V.  Poolt,  9  B.  &  C.  192;  Cundell  v.  Damon,  17 
L.  J.  C.  P.  311. 

(c)  I'orBter  V.  Taglor,  39  E.  E.  698. 

(d)  Benihy  v.  Bignold,  24  E.  E.  401;  Va.  StejiliemwBobiiuon, 
2  C.  &  J.  209. 


■    ''^' 


'''^Ao' which  i„„„,   ,  ™'UKO,,„,,      ,,^g 

*o  complete    fi.      •        "^^   PaJd    on   I,;,  u  , 

broker  (a)      rl  T     "''"''*  ^om  his  rl  „      .       " 
fflent   1^:  /'    ^as    been    held    ,;\'''''"'«<'ter  of 

;j  J  «o«tract  with  a  comlT  T?"  '''*^"«*«d 

r  thTLz/rrM^^  - '-- 

''"•««tor,    did   not    at    /„     °"^''    ''^'^   to    be    a 

CV  6  Anne,  o  10  •  /^  "* 

«»"%  lC.&p_  574 .        7  J-  C.  P.    196,  33,5.     ,.    „.    , 

'  ^'"'"""  V.  /v.,  1  c.  &  M.  las'        "• 
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contract  (a) ;  probably,  in  equity  the  contract  would 
"be  void  (ft). 

But  where  the  object  of  the  Act  is  sufficiently 
attained  without  giving  the  prohibition  so  stringent 
an  effect,  and  where  it  is  also  collateral  to  or  inde- 
pendent of  the  contract,  the  statute  is  understood 
as  not  affecting  the  validity  of  the  contract. 

Thus  it  has  been  held  by  the  House  of  Lords 
that  the  provision  of  s.  43,  Companies  Act,  1862, 
which  imposed  a  penalty  of  ^£50  upon  every  officer 
of  a  limited  compalny  who  knowingly  and  wilfully 
authorised  or  permitted  the  non-registration  of 
mortgages,  or  charges  specifically  affecting  the 
property  of  a  company,  was  not  to  be  construed  as 
also  invalidating  debentures  issued  to  a  director, 
because  he  had  omitted  to  register  them  (c). 

And  where  an  Act  subjected  every  licensed  dis- 
tiller to  a  penalty  of  .£'200,  if  he  sold  spirits  by 
retail,  or  even  wholesale,  anywhere  within  two  miles 
of  the  distillery,  and  required  that  every  license 
should  state  the  name  and  abode  of  every  person 
licensed;  it  was  held  that  the  omission,  in  the 
license,  of  the  name  and  abode  of  one  of  the 
five  partners  in  a  distillery,  and  the  retailing  of 

(fl)  Forier  V.  Oxford,  &c.,  Sy.  Co.,  22  L.  J.  C.  P.  99.  Cp. 
Barton  v.  Port  Jachon  Co.,  17  Barbour,  New  York  E.  397. 

(M  Aberdeen  By.  Co.  v.  BlaHie,  1  Macq.  H.  L.  C.  461. 

(„)  25  &  26  Vict.  0.  89,  s.  43,  repld.  b.  100  (2),  Companieb 
(ConBolidation)  Act,  1908  ;   Wrinht  v.  Ilorto,,,  12  App.  Ca8.  371. 


°^^«  preu^ises,  or  who  deS    T?/'^  ^''^^'^"''e 

llttff  '  '""^'-ot  by  a  to.         """'"''"S  *h« 
nscai  reguJations,  the  hr«    u  ^''^^  ^^re  mere 

-cted  With  the' e ; : r' !5 ^^^'"^ -s  un":! 

protect  thfi  ,„„        ""a.cD,    their  obmnf  ~ 

.        "-ae  revenue,   anr?    +i  ■        ""^J^ict  was   to 

^«  the  same  ground   it  h      \       ^'^  P^'^alty  (/A 

7'«sion  of  a  broiler  to  s     ,   "'"  '^'"^  «'-t  S 

«*''mped   contract  Ztl  °  ^'^  Principal  I 

«tock  on   the   Stoci  1  .  '''P^°'  "^  «  safe   o^ 

;.  ^^  ah  Revenue  ieftsT!;  ^  -^-ed   h;' 

39  <fe  40  Geo    TTT         n 

W  51  ct  ,5a  Viet   «    ;'V     •^''■"^■ 
"*•     I'or  definition  of  -  On  ?'''  ''  ^'"'*»-  ^8941  1  n   j. 
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(p.  639),  affords  an  illustration  of  the  two  classes  of 
cases.    It    requires    a   pawnbroker   to   paint  his 
name  and  business  over  his  door:    and  it  also 
requires  that  before  he  makes  any  advance  on  a 
pledge,  he    shall  make    certain  inquiries  of   the 
pledgor  as  to  his  name,  abode,  and  condition  in 
life,  and  shall  enter  the  results  of  them  in  hic 
books  and  on  the  duplicate.    A  breach  of  the 
former  provision  would  not   affect    the  validity 
of  a  pledge ;  but  a  breach  of  the  latter  would  do 
so    for  they  are  directly  and  immediately  con- 
nected with  the  contract  (a).    The  object  of  the 
Legislature  by  such  regulations,   which  was  to 
guard  against  abuses,  would  be  but  imperfectly 
attained  if  the  contract  were  held  good. 

It  was  once  considered  a  rigid  rule  that  when 
the  bad  part  of  a  contract  was  made  illegal  or 
void  by  statute,  the  whole  instrument  was  invali- 
dated; while,  if  the  invalid  part  was  void  at 
common  law,  the  remainder  of  the  instrument 
was  valid  ;  a  statute  being,  it  was  said,  strict  law, 
while  the  common  law  divided  according  to 
common  reason  (l>) ;  or  again,  the  former  like  a 
tyrant  making  all  void  ;  the  latter,  like  a  nursing 
father  making  void  only  the  part  where  the  fault 

(«)  Ferguanon  v.  Norman,  50  R.  E.  013. 
(ii)  Norton  V.  Simmes,  Hob.  12. 


WHETHER  WHOI, 
is,  but 
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«  voin.    r,i7 


not 


preservin. 
'oe  tnie  test.     tL   a.'T  ^"^'     """'  ^l^'s  is  not 

•depends  on  the  a  ore  J       >        '^   P''^'   ^'^    ^oid 
;;«ated  part   le  Zj^Z'f  ^™""''  ^^^'^er    £ 
'J  "'e  one  cannot  be  sTv    ,f  7  ""  "^''  ^  -°* 
'J«  whole  is  void  :  butilT  K      •"  ^''^  °"'-  P-t. 
'te  Jle^aiit,  ,vas  c  ;a  ed  bt'  ?'"^'"^'  "'""- 
''^'-n^on  iaw,  the  bad  p  't  J^      f  "'^  °''  ^^  ^^e 
'be  good  retai,,ed(//  ^1   ,?  ^'  '"J'^o'^d,  and 
'•"'««  of  a  Trade  Union  !'  ,   """"^  ^""^^  "^  the 
yet  it  does  not  folio.    Lri  ''  /"f"^^'  ^"^  -i^, 
'''•e  unenforceable  (.)      jf']'  f "'«  "f  the  rules 
consideration,    par  tof   thi.t      ''"  '"^'^^  °°  -^ 

whoie  instrument  won  d  lev- r/    "''^^''    '^« 

of^t  V    ulj   be  affected  byM!"',/°'"   "^^^^^  P^^' 

!on(.;);  and  „  contract  of  if ""'  ''""^''^e^- 

*'°^  :s  in  any  pa^  ^ ^j/  j''-^  the  considera- 

^"*  ^*  -uld  be  othe!;t  T:1  ''  ^''^--^■ 

„:.     ^^'  iw  Turner  L  J    ;;  /       •"■''*''»''«  %.  C».,  L  E   <t 
(c)  Osborne   v     >*«.-.7 

"tt.^?t"»^-.^pS—- ■» 
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promises    which    constituted    the    consideration, 

were  illegal,  and  the  illegality  did  not  taint  the 

rest.     Thus,  although  a  rent-charge  on  a  living 

was  invalidated  by  a  statute,  which  declared  all 

chargings   of    benefices    with    pensions     utterly 

void ;  a  covenant  in  the  deed  which  created  such 

a    charge,    to   pay  it,   was   held   good   and   was 

enforced  {a).     Where  a  bill  of  sale  comprised  real 

as  well  as  personal  chattels,  it  was  belt  void  as 

regards  the  latter,  because  not  in  accordance  with 

the    statutory  form  (A).     But    it    was    valid    as 

regards  the  real  chattels,  because  the  legal  and 

illegal  portions   of  the   deed  were   severable  (c), 

So,  though  a  bill  of  sale  transferring  a  ship  bj 

way  of  mortgage  was  void,  in  consequence  of  th( 

omission  to  recite  the  certificate  of  registry,  f 

similar  covenant,  by  the  mortgagor,  to  repay  th( 

money  advanced,  and  secured  by  the  same  deed 

was  held  valid  and  binding  (d).     So,  a  tenant  ma; 

be  sued  on  his  covenant  to  pay  his  rent  clear  o 

all  taxes,  although  in  another  part  of  the  lease  h 

covenants  to  pay  the  landlord's  property  tax  ;  a 

(a)  Mou,is  V.  Leake,  8  T.  E.  411,  approved  by  Lord  EUei 
borough  C.J.,  Kerrison  v.  Cole,  8  East,  234. 

(!,)  45  &  46  Vict.  c.  43,  s.  9  ;  Cochrane  v.  EnUciatle,  25  Q.  B.  1 

116.  ,    ,      ^  „. 

(6)  Re  Burdett,  57  L.  J.  Q.  B.  263;  Va.  Mumford  v.  Colli, 
25  Q.  B.  D.  279  ;  Se  haaaon,  64  L.  J.  Q.  B.  191. 

(<f)  Kcrrison  v.  Cole,  sup. 


"HCTHEB  H-HCK  OR  VAHT  O- 

«  '■ART  OF  CONTRACT   ,,s  voi,,     r-a 

deductions  that  wore  in    '    !  '""'''■   ^^reed   that 
;^-^^inesBe,u,,;;:;i-;7'^tion^ 

fr°'"  his  wages,  it  was  Ln  ;,'"'^^'  ^'  '^^^e 
''""tract  of  employe,;;  was  ."'''  '''°  ^^ole 
^y  the  iatter  agreeJelTuri  ""'""''  '"^=-' 
ray  damages    to  the  col Jierv  ''"'  ^'''^'^  *" 

^"t'^out  notice  (R  An  7  """'"  ^°^  ^^^ving 
"""•Porate  body  V  no7  V  , /"''"^'^  '^''"ety  or 
^-'^^on  of  some  0  its  l,?"?''  '^°»  «-»"g  b^ 
*'a^de  and  so  iJieg  j  (^J  ™^^^  ^^"^  i"  i-estraint  of 

;°nnerpart,if  the  hJrt lis;  ?'"  "^   *°  '^o 

''^^^  it  id):  and  orders  of  ,„    ■"     '"'  ^^^^^^^^ 

°^  .'"st'ces  and  of  other 

f2  S;''2lL*\^,^^-'.  165;   ^-  v.  .V,.    15 
•Conrfon  (£n  )  5  T       .  J    -««'*»■»,  4  Taunt   57  •  n      "  '     ° 

tl«33J  1  Q.  B.  700,'  "       •■  ^'■"'"■*  ^-  ^'"M'^^en  Com„,j  Co 
(<■•)  A„„,-„«   ^.    ,^..^^^      24    0    J,    n     „ 
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antborities.  and    the    award    of    arbitrators 

similarly  treated  (o). 

Wben  a  statute  -tes  a  -  obUgat.^^^^^^ 

n^akes  -^-^"^t'is  tlteby  it;^edly  given, 
corresponding  nght  «  '^^''^H^^l.^^^^  i„j„ed 
eitber  to  tbe  pubho,  or  to  the    ndiv 

by  the  breach  of  the  «-f -J^/jjfgives  to  an 
to  both.    Again    if    ho  Legislature  g.       ^^.^^^ 

association  of  ^-^^v^^-^^  ^J^^^  iJ,  partnership 
which  is  neither  a  '^orvor'^l'^l'^'^^J^  property 
,or  an  individual,  a  ^<^^^fl^^^lZeZ-^^ 
and  acting  by  agents  ^^''^l  ^^P^^ry  involves  th. 
of  express  enactment  ^^  ^^^  ^^^^^^^^^       extent  o 

;:r;^prrt;:^cSU  defaults  of  suo^ 

1  H.  &  0.  601.    see  p.  481  sup.  ^  ^  ^^^_^_  g  q 

256;  B.v.EoWn.o«,17Q.R466^ 

YaU  B<'il'"'y  V-  4m«l!,a,«a.ed  ^'^'^'^fj^j^^  agitation  wl 
eventuated  in  the  Trades  "'J  ..^^  „„„ten, 

of  tort  against  a  Trade  Union. 


.L 


PUBLlr  AND   PRIVATE  BEMEDIEH. 
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Where  a  statute  creates  an  offence  and  specifies 
contain  persons  as  those  by  whom  the  provisions 
of  the  Act  shall  be  enforced,  no  other  person  can 
prosecute  for  the  offence  (a).  Where  a  penalty 
is  imposed  and  nothing  is  said  as  to  who  may 
recover  it,  and  it  is  not  created  for  the  benefit  of 
a  party  aggrieved,  and  the  offence  is  not  against 
an  individual,  the  penalty  belongs  to  the  Crown, 
and  the  Crown  alone  can  maintain  a  suit  for  it  (l>). 

If  a  statute  prohibits  a  matter  of  public 
grievance  («),  or  commands  a  matter  of  public 
convenience  (cZ),  all  acts  and  omissions  contrary 
to  its  injunctions  are  misdemeanours ;  and  if  it 
omits  to  provide  any  procedure  or  punishment 
for  such  act  or  default,  the  common  law  method 
of  redress  is  impliedly  given ;  that  is,  the  pro- 
cedure by  indictment,  and  punishment  by  fine 
or  imprisonment  without  hard  labour,  or  both. 
The  Court  may  also  require  the  defendant  to 
find  sureties  to  keep  the  peace  and  be  of  good 
behaviour  (c).     Thus,   s.   7,    43   EUz.    c.    48,    in 

(a)  B.  V.  OiMtt,  22  Q.  B.  D.  623 ;  Amlermn  v.  Hamlin,  25 
Q.  B.  D.  221. 

(b)  29  A  30  Vict.  0.  19,  8.  5  ;  BraHlmgh  v.  Clarke,  8  App.  Cas. 
354.     Q).  A.-G.  V.  Exeter  Corporatiua,  sup.  p.  294. 

(c)  B.  V.  Sainthary,  2  E.  B.  433. 

(d)  B.  V.  Dam,  Say.  133 ;  B.  v.  Price,  11  A.  k  E.  727. 

(e)  2  Hawk.   o.   25,  b.   4;    and  see  the  cases  collected  in 
Burn's  J.  Office  IT. 
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empowering  justices  to  order  the  father  or  oth 

relation  of  a  pauper  to  pay  for  his  ma.ntenam 

impliedly  provided   for  the  enforcement  of  t 

order  by  indictment  (a).    Churchwardens  and  ov. 

seers  were  indictable  for  not  making  a  rate 

reimburse   constables   as   directed    by   13   & 

Car   II   c.  12  (h).     So,  refusal  or  neglect  by  I 

father   of    a  child    to    furnish    the   registrar 

births,  when  requested,  the  particulars  reqm 

bv  6  &  7  Will.  IV.  c.  86,  is  an  mdictable  n 

demeanour  (c).    Where  it  was   enacted   that 

persons  coming  from  a    place  infected    by 

Jlague  should  obey  such  orders  as  the  Kinj 

council  should  make;   the  disobedience  of 

such    order,    being  a   disobedience  of   the 

would  be  indictable,  and  punishable  by  fine 

""BTthTmatter  must  be  strictly  of  public 
oern      If  the  statute  extends  only  to  parti< 
persons,   or  to  matters  of  a  Fivate   natur< 
those    relat-ng    to  distresses    by  lords   on 
tenants,  dia..cdience  would  not  be  indictabl 

(„)  B.  V.  Bohi««m.  2  Burr.  799;  B.  v.  Balme,  2  Cowp 
B.  V.  Fetrall,  2  Den.  C.  C.  51. 

(h)  B  V.  Barloa,  2  Balk.  609. 

(,)  B.  v^  Price  11  A  &  K  727^  ^^     ^  ^ 

Id)  26  Geo.  II.  c.  6 ;  B.  v.  name,  ^  a 
3  T.  E.  637  ;  B.  v.  Walker,  L.  B.  10  Q.  B.  355. 

(c)  2  Hawk.  c.  25,  b.  4. 


IMPUKD  RKMEUits.  gjg 

for  the  use  of  the  owners  au.l  occupiers  of  tone- 
inents  m  mne  parishes,  was  tb.otu  upon  tTe 
owners  and  oooup.ers  in  six  of  those  p'a.sh 
the  latter  were  held  not  indictable  for  the  o": 
repa.r  of  the  road,  because  the  duty  d.l  It 
concern  he  public,  but  only  the  indivL.,,  .,  „ 
had  a  right  to  use  the  private  road  (a) 

If  the  statute  which  creates  the  obligatiu,, 
whether  pnvate  or  puhlie,  provides  in  the  sa m 
ect.on  or  passage  a  spoeiflc  n.eans  or  procedure 
for  enforcing  it,  no  other  cause  than  that  thus 
provided  can  he  resorted  to  for  that  purpose  (A) 
rhus  where  the  land  tax  redemption  Act  dir-id 
that  the  tax  should  be  added  to  the  rent  in  all 

(a)  S.  V.  liichardt,  5  E.  R  igq     r»    »  „   i.: 
and  R  V.  Atk!n..  U.  1706  *'""'  '  ''""'  '^'>^' 

(6)  P„  Stirhng  J    Ora^  Junction  W„Ur«orU  Co.  v.  i,„,„,,„, 

i'     I        ^-  ^^-  ^^'''  ''^'y  ""^d  "n-J  applied  by  Eve  J 
m  Merrich  v.  Luerpool  Corp..  79  L.  J.  CI,    756 1o7      r 
Lord  Tenterden,  i)«  v.  irM,,..  l  B   &  Ad  85  r  ""J 

To7b  VTr  '  *  "■  '''■■  -  ^""-'^W  M.K 
^^  «.  fl.  D.  457;  Jr«ie  v.  Sheffield  {Mayor),  12  Q.  B  D  145- 
R.  V.  Co«n/y  C<«,rt  J-odye  of  E»ex,  18  g.  13  D  707  Thi,  ,1  ' 
not  apply  ^the  e,uUab,e  remedy  by  l„il  \  ^^ 
Cooler..  mm,.gl,an,i,  L.  J,  Ch.  752  followed  in  tW^ 
mi«(r<i/or,  V.  Coleman,  80  L    J    K    B   '510  ■  ff  ,       i 

Lonao.  Watermark.,  2     Ch.  Dm    AC      "T       '',     '" 
\h.  J    Ch    79R       P  -^^  "».  ^l-«.  \.  Iia,m,j„„he,  45 

A.  C.'387  ""■'  ^'  ^•""'''"'"'"^'  f'-  -»•   C-.  [1898] 
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iB  the  same  .vay  a»  the  rent   »t 
5&0Edw.VI.o.25  wh,c  ^^^  ^^^^^ 

Bhould  keep  an  ''^«-^°"''''   ,"'   a  j^  open  seBsio 
be  admitted  thereanto  and  allowed  m  J      ^^  ^^ 

„  -J        il  W  H  483      C».  Scotch  Widoai' 
1*^-  ,  TiT  J  1  ii  •  B  V  Bucit,  2  Stra.  67 
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If  the  newly-created  ,l«tyis  simply  au  oblig«ti.,„ 
o  pay  money  for  a  public  purpoj,  tlu,  gC 
rule  would  seem  to  be  that  the  payment  canno 

Iv^  r.  I"  ""^  °""^  '"""""  """'  that 
provdedby  the  Act;  though  the  provision  be 
not  contamed  a«  ,n  the  above  cases,  in  the  same 

Thus,  43  El...  c.  2,  which,  by  s.  2,  authorised  the 
mposition  of  a  poor  rate,  and,  by  s.  4,  empowered 
the  paroch.n.  officers  to  levy  by  distress  the 
arrears  fromt  ..r.  who  refused  to  pay,  limited  the 
officers  to  this  remedy,  and  gave  no  right  of 
action  for  a  poor  rate(/,).  Similarly,  where  high- 
way rates  were  made  payable  under  a  statute 
which  prescribed  a  particular  procedure  for  their 
recovery,  it  was  held  that  that  method  only  could 
be  pursued,  and  that  no  action  lay  (c). 

(«)  DuMk  Sg.  Co.  V.  T.,j>.la:  1  Q.  B.  6G7.  I",,  II  v 
;;«/,  Court  Judge  of  E«ex,  18  q.  B.  D,  704  ;  It.  v,  Jud,,c  of 
f^  "a  of  London  Court,  liq,  B.D.'M'i.  ' 

(4)  Steveiu  v.  &„,„,  2  Burr.  1157,  k--  Denisoi.  J 

lli^ft"'  "■  '^"'"•■•^-  •'^'''^''"-  *  Yo,  4S0.  Va.  London 
^.  *  S.  C.  By.  Co.  V.  »'„«,„„,  4  C.  P.  D.  118;  and  sup.  Ch..,..  V 
'"-'ct.  I,  p.  211.  ' 
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''it  is,  however,  a  general  ^^'^^^J^vZ 
^et  of  Parliament  --*-  ^  ^^fed  by  action 
money,  the  money  '^\l\  -^^^^  is  contained 
unless  some  "^'f/P^fj^rareUsive  remedy 
iu  the  Act  (a) ;  that  is,  ^^^l^Tu^^y  arise  ^vhether 
be  given(/,);  and  the  quesUon  may^^^  .^  ^^^^^_ 
the  particular  remedy  giveu  by  ^^    ^^^.^^ 

,i,,  or  -^^^i^'^^;  j:  jrtuemast^ 

Where  a  harbour  Act  reqn  red  t^^  ^^  ^^^  h,,. 

to  pay  ««»-'^i'^/'^tJweHngth^ 

tour;  and  besides  empowenng  ^^^   ^^^^^, 

for  them,  ^-^^f^^J^f  ^  to  the  payment  o: 
payment  should  stand  liable  ^^^^ 

iZu.,   and  that   t^^^^^J^^^^^^^^^^^  by  th 

same  manner  as  yenalt   «  w  ^^  ^^^^^^. 

Act  to  be  l«'^i,^*^tt« r'remedy  wascumulativ. 
it  was  held  that  the  latter  remedy  ^^^^ 

aad  that  as  the  Act  ^ad  made  ^^ 

to  pay  the  ^-;  -  ^tZXed  on  the  groui 
decision  18  said  to  have  d  ^^^  ^^^  ^ 

that  the  P-*i-f /^"SrBu?  where  ah, 
.ot  cover  the  whole  right  W  ^^     ^^  ^^ 

Sto->«o,.  V.  Ileoth.^  Lev.  1      ,  ^^2;  Batl  v.  P 

(t)  Per  Martin  B.,  •f"'^*^  „  jj.  267. 

^d)  PerWiUiani8J.,Sl.i  »'•«'«' 
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law  roqa.red  a  traveller  without  a  ticket  to  pay 
the  fare  from  the  statioa  whence  the  train  first 
started  to  the  end  of  his  journey,  and  by  s.  14o 
8  &  9  Vict  c.  20,  penalties  for  forfeitures  imposed 
by  the  bye-laws  were  recoverable  before  justices ; 
It  was  held  that  tlie  bye-law  did  not  create  a  debt 
recoverable  in  a  Court  of  civil  jurisdiction  (a) 

Where  an  injunction  of  a  statute  is  general 
and  IS  not  contained  in  a  clause  specifying  only 
particular  remedies  for  the  breach  of  such  injunc- 
tion,  such  breach  may  be  subject  to  the  common 
law  procedure  and  punishment,  tliough  there  be 
afterwards  a  particular  remedy  given  {/,)  Thus 
under  10  &  11  Will.  III.  c.  17,  which  declared,  in 
the  1st  section,  that  keeping  a  lottery  was  a 
public  nuisance,  and,  by  the  2nd,  made  the  keeper 
of  one  liable  to  a  penalty  recoverable  by  penal 
action,  it  was  held  that  the  offender  was  also 
indictable  (c).  C  &  7  Vict.  o.  73  having  enacted, 
in  one  section,  that  no  person  should  act  as  an 
attorney  or  solicitor  who  was  not  duly  admitted 
and  enroUed;  and  in  another,  that  a  breach  of 
this  prohibition  should  be  deemed  a  contempt  of 
Court;    it   was   held   that   the   offence   was   also 

(a)  Loiidoa  B.  ,C-  5.  C.  %.  Co.  v.  Walson,  i  C.  P.  D.  118. 

(6)  Per  Lord  Denman  C.J.,  B.  v.  Buchman,  8  Q.  B.  883 
citing  B.  V.  Wright,  1  Burr.  543.  V.  sup.  300,  U.  v.  Vam' 
Say.  133 ;  B.  v.  Gould,  1  Salk.  381. 

(<:)  B.  V.  Cramhaw,  30  L.  J.  M.  C.  58. 
I.S.  4.;, 


■V 

1 

1 

i 

C58  ISTERPBBTATIOS    OF   STATUTES. 

.  uw  ^     So  where  a  statute  prohibited  the 
indictable  (a).     So,  wne  ^^.^^.^^  ^^^^^^ 

"^1°".  °\  r"  d    dec  arLg   s^ch  an   erection 
ten  feet  of    a  roaa,  a  _^   ^^^^^^^   ^^^^^^^^ 

a  common  '>«'«*°'=''',7o  convict  the  proprietor, 
authorized  two  justices  to  <'°^^'  ^^  ^j^^t  an 

indictment,  also,  l^lJ  *°7"  .      ^i^en  the  duty  is 

Tl>e--^"?^f;ri-s  for  Bent  Act 

a  private  one.    Tto.  the  ^^^^^  ^^^  ^    ^ 

1737  (11  Geo.  II.  c.  19)  ^^^  g„„as  of  the. 

authorismg  landlords  to  clandestinel; 

tenants,    when  /■^-*'^^°^^,;  gi.es    them,    b; 

.emoved  to  ^^^f;  jj  f^etreVstices,  for  re 

,.  4,  a   summary  remeay  ^^^^^^, 

covering  double  the  va  u    of  the  g   ^^^  ^^^.^^^ 

against  tbe  —    "   ^yj^^^^_  ^^  ,, 

r^il^rofsuirg  for  damages  for  the  fraudule: 

or  clandestine  removal  (c). 

.^T    T   Q  B.  227.    The  offender  II 
(a)  B.  V.  Buchanan.  15  i--  ■^- J^'  ^^^     B„t  a  eolic 

name  ia  not,  Be  £«<««.  ^9  ^-  ^-  '^-  f 

(!,)  E.  V.  Gregor,.  5  B.  &  Ad.  555^    ^^^  ^  ^_^^^^„  ,.  „„. 

Stlrl,  169 :  SianUy  v^  1^;-"- ^'^^^  ,.  B„,,.PWoe,  1  E= 
Jfc»ca.(IeKi/C"-l  C.&KO      ■  j,    ggj .    ^nd  the  < 

269;  Brain  V.  ''^7'' f^^  ,■   '^"^'  ^  ^■"-  "^^   ''• 
collected  in  the  note  to  Ashl.1, 

11th  Ed. 
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Where  churchwardens  refuse  to  allow  an  in- 
spection  of  their  accounts,  the  Court  would  not 
refuse  a  mandanm^  to  enforce  the  performance  of 
that  duty,  if  advisable  on  pubhc  grounds,  only 
because  a  pecuniary  penalty,  applicable  to  the  use 
of  the  poor  of  the  parish,  was  imposed  for  the 
refusal  (a). 

When  a  statute  imposes  a  ministerial,  as  distin- 
guished from  a  judicial,  duty,  for  the  -lenefit  of 
particular  individuals,  any  of  these,  if  directly 
injured  by  the  breach  of  the  duty,  ],as  impUedly 
a  light  to  rerover,  from  the  person  on  whom  the 
duty  is  cast,  satisfaction  for  the  injury  done  to 
him  contrary  to  the  statute  (i),  unless,  of  course, 
a  different  intention  is  to  be  collected  from  the 
Act.  Thus,  an  incorporated  vestry,  which  refused 
to  perform  the  statutory  duty  of  removing  dirt 
and  ashes,  was  held  liable  in  an  action  by  the 
party  aggrieved,  for  the  expenses  incurred  from 
the  refusal  (a).  So,  an  unsuccessful  candidate  at 
an  election  is  entitled  to  sue  the  returning  officer 
for  compensation,  if  the  loss  of  the  election  was 
owing  to  the  officer's  neglect  of  tbe  prescriptions 

(a)  B.  V.  aear,  28  E.  E.  498.  Va.  Lichjield  v.  Simpion  1.5 
L.  J.  Q.  B.  78.  J~    . 

(i)  2  Westmr.  13  Edw.  I.  0.  50;  1  Inst.  56a;  Amn.,  6  Mod, 
27 ;  per  Cur.,  Couch  v.  Steel,  23  L.  J.  Q.  B.  121. 

(c)  flbttoni  Union  v.  Si.  Leonnrd,  2  'J,  B.  D.  145. 
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„  .  »  f  ^A^o(a)      An  action  was  held 
of  the  BaUot  Act-  1«J-  (^-     ^^^„     .^    against    a 

-'-^iri'^artheirrt;^ 
rret:s:rt;t;s.ecove.ah.h.^^^^^^^^^ 

informer  (^».     ^"^'^"^f/^nkti     'their  worU. 

authors  the  sole  "j"      ^d  th  t  if  any  othe, 
for  fourteen  yea.s-dP;o-d  ^^^^^^^_  ^^  ^^^^^, 

porsou  printed  them  wi  proprietor,  an^ 

Lfeit  the  printed  matter  to  the   prop        ^^  ^^ 

a  further  penny  ^^  ^^f tol'he "former,  tl, 
Queen,  and  *^^.  "^^J"  /risffor  damages  (c 
author  was  entitled  to  --  ^  ,    ^r  tl 

If  a  railway  company  ^^'^J  ^^^^  ^^^i, 

Vroi^^^^-^^X::lm^r."IdL  would  ^ 
IXS  rr  :SUon,  Without  spec 
damage  (d).  .„„_   (repld.   s.  ! 

„,,..»    11  •  Piclcering  v.  Jame»,  L.  B.  8  C 
(„)  35  &  36  Viot.  0.  33  ,  -f «"""»       „  g  c.  P.  188. 

(c)B«it/ord  V.Hood,  4  B.B.  527. 
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for  Shares  shall  specify  the  dates  and  names  of  th« 

parties  to  contracts  entered  into  bv  tlln 

or  its  promoters  before  the  iZLf/      ^""^^"^ 

issuP,!   it  f  *^°^®  ^^°  knowingly 

he  faith  of     T""''   """  ^^'^'°  ^"'^^  ^»'--  ou 
the  faith  of  such  prospectus,  and  ih  ignorance  of 

he  unmentioned  contract,  was  held  t™  b' 

implication  to  such  shareholders  a  cause  of  action 

bv  tt  A  T  '  ?'  '^'^'''''^'  °^  '^'  -'-■  J«'y  i  made 
by  the  Act  subject  to  a  pecuniary  penaltj  recover- 
able only  by  the  party  aggrieved,  thebferle 
would  seem  to  be  that  this  penalty  was  intended 
a  a  compensation  for  the  private  injury,  as  well 
as  a  punishment  for  the  public  wrong;  L  there 

the  other  (A).  Thus,  where  an  Act  provided  that 
If  one  fishmg-boat  interfered  with  another  under 
certain  circumstances,  the  party  interfering  should 
torfeit   a  penalty,   recoverable  summarily  before 

(a)  Oarlton  y.  Hay,  31  Law  Times,  437.  V.  0,.er'>  Case, 
J^  Oh.  D.  182,  per  James  L.J.  and  Bramwell  B. ;  Twrnrou  v 
G^nl,  46  L.  J.  C.  P.  636;  Sleplu-ard  v.  ii™,„„.,  73  L.  J.  Ch' 
608;  per  Lord  Lindley,  Cahhorpe  v.  Trechnian,,,  75  L,  J.  Ch  92 

(4  Per  Cur.,  Conch  v.  Steel,  sup.  p.  659.  V.  Parlrulgc  v. 
yior,  Cro.  Eli..  480 ;  sup.  298,  299 ;  It.  v.  /M«,  24  L.  J.  11.  C. 
J4 ;  Anderiion  v.  Hamli,,,  25  Q.  B.  D.  221. 
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justices  to  whom  powers  were  given  of  enforcing 

their  decisions  by  distress  and  imprisonment;  it 

was  held  that  no  action  for  special  damage  was 

maintainable,  but    that    the    party   injured  was 

limited  to  the  remedy  given  by  the  statute  (a). 

It    has  been    observed,   indeed,   respecting    this 

case,  that  no  duty  was  imposed  on  the  defendant 

by  the  Act ;   that  he  was  only  prohibited,  under 

a  penalty,  from  exercising  the  right  of  fishing 

to  the  extent  that  he  had  it  at  common  law; 

that  he  was  not  bound  to  perform  any  particular 

duty  created  by  the  Act,  but  only  to  forbear  to 

do  that  which,  but  for  the  Act,  he  might  have 

done  (b).     But  it  may  be   doubted  whether  the 

suggested  distinction  is  substantial.     If,  for  the 

protection  of  particular  persons,  an  Act  prohibited 

a  railway  company  from  making  a  line  in  a  certain 

direction,  the  company  would  seem  liable  to  an 

action  by  those  persons  for  damages  sustained 

from  a  breach  of  the  enactment  (c).    At  all  events, 

the  only  duty  created,  if  any,  was  one  to  the  party 

injured ;    and  as  the  Act,  in  expressly  creating 

that  duty,  also  provided  a  special  remedy  for  its 

breach,  none  other  was  to  be  implied. 

The  right  of  action,  where  it  exists,  is  strictly 
limited  to  those  who  are  directly  and  immediately 

(o)  Sleveae  v.  Jeacocke,  17  L.  J.  Q.  B.  163. 

(b)  Per  Cur.,  Couch  v.  Sled,  sup.  p.  654. 

(c)  V.  Cliamberlaine  v.  Cheater  By.  Co.,  sup.  p.  660. 
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within  the  mat  nt  t^u  ^"'^ 

^-ases(Al,:l:Lfl ----;•  The  Contagious 
P°«ng  a  penalty  on  tha^\°'  '•''"«P^«.  *«  im- 
--tet  with  infect  o„s,l:'°  '"''  '"^''"'"^  '" 
°f  action  to  the  owner  ol''  '""'^  «'^«  ^  "ght 
-hich  caught  thelea  12^'-  "  "'^  ^-'^ ' 
"^Ji^e  offender,  the  0!;^/^"^'^'' '*"'-''' 
protect  those  who  o^J  "'^  '^"^  l^«ig  to 

^°''' would  no:;r::rrv<''-'e 'We; 

purchaser  of  the  diseased  „?°^  '''"'°"  '°  '^e 

--.^uii,  e.,oseaZ\:r^::';'''^'  "^--^ 

the  protection  of  buyers  7  h  "^  "°'  «'"'  «' 

an  Act  which  requirefal  ?  '  ""''^'^  ("^-  S", 
'heir  line,  may  g^e  the  a  "'"'•''"'"^''"^  '°  ^^'"^e 
action  for  a  breach  of  H  "'""'"'^  landowner  an 
-  -Jured  b/;:  J  ;r;'--'.  ^^  ^is  cattle 
but  a  passenger  injL^d  bt  ■"  """^^^-^^^e  ; 

«-h  cattle  'gettiron  teT'''"' '"'"'''  ''^ 
entitled  to  an  action  fM  ""'  ^""''^  '"'t   be 

The  general  ;tc,>itsT^'r^"^^  ^''^• 
"^-cJer   applied"  f;r/r;t  ""''^"'' 
whenever    a    statutory    d ^    IT         ""'    ""'^ 
person  who  could   show  tat  T,  T^'^''   "^^ 
ao   injury  from    h.«   .  ^'^'^   sustained 

a  righ't  of  acXn  ftr  ZT"''""''''  °'  "'  ^-"^ 
on  whom   the  dutv  .       "'"  """""'*  "*''  P««°u 
duty  was  imposed.    Accordingly, 

^^'''^""^■•^■^•%t'<,.,L.B.;iQ.K349. 
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where  an  Act  reqnired  the  owner  of  a  ship  to 
keep  on  board  a  Eu£Scient  supply  of  medicines, 
under  a  penalty  of  ^20  recoverable  at  the  suit 
of  any  person  and  divisible  between  him  and  the 
Seamen'';  Hospital,  it  was  held  that  the  owner 
was  liable  also  to  an  action  by  a  seaman,  for 
compensation  for  the  special  damage  which  he 
had  sustained  from  a  neglect  to  supply  the  ship 
with  medicines,  as  required  by  the  Act  (a).  But 
this  proposition  cannot  be  now  regarded  as  law. 
Whether  any  such  right  of  action  arises  by  im- 
plication must  depend  on  the  purview  of  the 
Act  (6). 

Where  it  was  enacted  that  a  waterworks  com- 
pany should  (1)  6x  and  maintain  fire-plugs;  (2) 
furnish  water  for  baths,  wash-houses,  and  sewers ; 
(3)  keep  the  pipes  always  charged  at  a  certain 
pressure,  allowing  all  persons  to  use  the  water 
for  extinguishing  fires,  without  compeusatiou  ; 
and  (4)  supply  the  owners  and  occupiers  of  houses 
with  water  for  domestic  purposes ;  subject  to  a 
penalty  of  iglO  for  any  breach  of  any  of  those 
duties,  recoverable  by  the  common  informer,  and 
to  a  further  penalty  of  iorty  shillings  a  day  for 

(a)  Ooueh  v.  Steel,  sup.  p.  654 ;  Hohiei  v.  Clarke,  30  L.  J.  Ex. 
135. 

(i>)  V.  Alkiruon  v.  Neiecmfle  Waleraorh  Co.,  2  Ex.  D.  HI, per 
Lord  Cairns,  Cookbnrn  C.J.,  and  Brett  L.J. ;  Johntlon  v.  Con- 
Kumera  Gat  Co.  of  Toronto,  67  L,  J.  P.  C.  33. 


oreaohes  of  il  ""^ 

;^  ^  '-use  burnt  'do;. M"    f '  """  "">  --"r 
"^°"'«'"  to  keep  their  11  '""f'   "'«  ^^^'Pa-y's 

;ould  i„po,,^  „^,  t,,;"^;"^"^"    that    Pariia„,e.t 

;«'''«d  to  undertake  LoT^H  ''?"'  '"'^'^  -- 
^ff  gratuitously  water  fl      ^-  '"  ''"'^'  °^  «"l'Ply- 
.'^«  "aW'ity  of'rj!/^.-'-«-iBW"g  fires   hit 
-J";;^''.  as  we]]  as  oTp  "I'f  "^^-^  householder 
'°  the  neglect  of  th^'duf      r""'^^  «"«'='^-l 
oumstance  that  penaltil.  f    {'     ^'''''««'  the  cir- 
-■J  fonrth   dutie    w    "  f  ''^^'""'  "^  the  second 
■    payers,  raised  the  inferlrT"'^''  '^  *''"  «te- 
^f -s    were    iuteided T  "f  '''  °"-  obli. 
""^'yW.     Sowhereadnf  '   P"''^'"    ''^'^''fit 

^"''J^ot  to  a  penalty  of  ^o  ."^  "  "'  "  «'">' 
certificate  of  discharge  if  "'  u  f^  '  «««««"» 
^-.damages  for  bSh  J".  ',""'"" -«- 
maintainable  (i)  "^   '^'«  <l"ty  was    „ot 

-«^^t^°::::;^:c'r;--^^^^^-" 

P-«on  injured   by  a  b«         ^  '  P'"^'^'''"^'    ^ 

-qualified  d„ty^„.p:::'\  \;"  f  r'f  a-^ 

,(') "  *  18  Vict :;  ff;  rtv'"'  -^"p-  p-  ««^- 
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undoubted  cause  of  aotion;  and  wliere  a  penalty 
is  imposed,  the  cause  of  action  remains,  unless 
it  appears  from  the  whole  purview  of  the  Act, 
that  the  Legislature  intended  that  the  only 
remedy  should  bu  by  proceediag  for  the  recovery 
of  the  penalty  (a). 

The  true  principle  is,  that  where  the  public 
duty  imposed  by  the  Act  is  not  intended  for 
the  benefit  of  any  particular  class  of  persons,  but 
for  that  of  the  public  generally,  no  right  of  action 
accrues  by  implication  to  any  person  who  suffers 
no  more  injury  from  its  breach  than  the  rest 
of  the  public.  Where  a  specific  remedy  is  pro- 
vided by  statute,  proceedings  must  be  taken  to 
enforce  it,  and  if  no  specific  remedy  is  so  provided 
the  proper  course  is  to  proceed  by  indictment.  A 
public  injury  is  indictable ;  but  it  is  not  actionable, 
unless  the  sufferer  from  its  breach  has  sustained 
some  direct  and  substantial  private  and  particular 
damage  beyond  that  suffered  in  common  with  the 
rest  of  the  public  (h).  If  A.  digs  a  trench  across 
the  highway,  he  is  indictable  only;   but  if  B. 


I. 


(a)  Groveo  v.  Wimborm,  [1898]  2  Q.  B.  402. 

((.)  Itewn  V.  Moore,  1  Salk.  15;  B.  v.  Siuiett,  8  E.  R.  506; 
B.  V.  Briitol  Dock  Co.,  11  B.  R.  440 ;  per  Cur.,  Chamberlaim  v. 
Cketter,  Jjc,  By.  Co.,  sup.  p.  660 ;  Olomop  v.  Hetton  toe.  Bd.,  12 
Ch.  D.  102,  distingoished  in  Jones  v.  Llanrimt  V.  C,  80  L.  J.  Ch. 
145;  Pamore  v.  Onoaldimtlle  V.  D.  C,  [1898]  A.  C.  387. 
Per  Wills  J.,  Clegt,  v.  Earb>,  Qaa  Co.,  [1896]  1  Q.  B.  592. 


'"'■ME..  HF.mi>,K,. 

'^"Us  into  it   A    ■    r  " 

keying  ]„-s  p,„,3       ';°^We  -"1    .v,.o„se  of  cou- 
*J«  public  intyotrlpalTA  ,""'","^  <^>-     W.o„ 

(»)  iJo«  V.  Mile,.  16  fi    p    -n-  ■*"' 

'2  Ch.  D.  at  p.  121.  ■'  '-'"""!?  ^-  -ff«»'<>«  i«-„;  /,,,. 

W^-ya„„-„,AW,L.K.gc.P,oo.rz. 
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Nor  does  any  right  of  action  arise  where  the 
duty  has  been  imposed  hy  tlie  Legislature  for  a 
l)urpose  altogether  foreign  to  iudividunl  interests. 
Thus,  although  shipowners  are  required,  under 
the  Contagious  Diseases  (Animals)  Act,  1869,  to 
provide  pens  and  footholds  for  cattle  on  board, 
no  action  lies  against  them  under  the  Act  by  the 
owners  of  cattle  which  are  washed  overboard, 
owing  solely  to  the  neglect  to  provide  those 
appliances;  for  the  Legislature,  in  providing  or 
authorising  such  regulations,  did  not  contemplate 
the  protection  of  proprietary  rights,  but  had  in 
view  solely  the  sanitary  purpose  of  preventing 
the  communication  of  infectious  disease  to  cattle 
on  sea  transit  (a). 

So,  although  the  parish  surveyor  of  highways  is 
subject  to  penalties  under  the  Highway  Act,  1835, 
for  any  neglect  of  his  duties  regarding  the  main- 
tenance of  the  parish  roads,  he  does  not  thereby 
become  liable  to  an  action  at  the  suit  of  a  private 
person  who  has  suffered  special  damage  from  their 
non-repair,  or  from  an  obstruction  to  which  the 
surveyor  was,  personally,  no  party.  The  duties 
thus  imposed  on  bira  are  duties  to  his  parish,  not 
to  the  public  ;  the  Act  having  been  passed,  not 
to  create  a  new  liability  either  in  the  parish  or  in 

15  L.  .1.  Q.  B.  59  ;  Walker  v.  «of,  3  H.  &  N.  395,  4  Id.  350 ; 
Itomney  Marsh  v.  Trinity  House,  L.  H.  h  Ex.  204,  7  Id.  247. 
{a)  32  &  33  Vict.  o.  70 ;  Gorrt.  v.  ScMt,  L.  B.  9  Ex.  125. 


'■■■:,. I,, 
••"■■Uiii- 


ff'"""'!   for    „,ak  ,      ^'     '"'  '""'"llo-l   ,„ 
»''"'■*.  9  Q.  n.  D.  4,01. '       ■   "^-      '>•  ^"«*'''»«  V.  itf,-fe  ^.^^ 
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cards,  PaP-«';f  I°/a,ablea  from  paying  t« 
that  he  was  tl^«f f-.  rnndid  not  seem  to  have 
rent;  for  the  Pf^^J^^^; j^  of  the  person  to 
been  intended  for  ^''^  J^'^^A.    But  besides,  the 

-^-  ^'^  \:;::ercotted  too  remoter 

damage  may  have  been 

X       REVIVAL— OOMMENOBMEST. 
SECTIOK   HX.-BEPBU.-B«-  ^^      ^^.^^ 

Where'an  Act  ^^'^^^'^'J^thich  manifest, 
enactment  is  -P^f^^^Z^rbTc'ontinue  repealed 
,0  intention  that  tbe  fi-   b^J^  ^^^..^  of  th 

the  common  kw  ^«^«/^^  ;;.  ,,a  revived  it,  to. 
second  Act  l^^^f^l.^ln  the  passing  of  tl 
al  initio,  and  not  merely  ^^^^  ^^,  ,pp 

reviving  Act  (5.     ««* J\.^^^  1350.    Where  • 

to  repealing  ^<^^  ^r^l  „,  j^  part,  a  former  A^ 
j,,t  repealing,  in  ^to«°J     ^^P^^^  ^^^^  ^^^  ^ 

is  itself  repealed,  ^^^".'^v^f^re  repealed,  unl 

revive  the  Act  or  P'^°'^.«^°7J^°  .     it  is  doubl 
'  ravi vine  them  ^f-;-    '■'       .     , 

^ords  bo  ^'l^^V  Cues  to  a  repeal  by  in.pl 
^^etter  this  rule  appi-s  t°  ^J,^  ^^^^^  ^^, 
tion  (F.  sup.  PP-  267-2     ^'  ^^^^^, 

496,perBe6tO.J.,  .^ 

%/52&53Vict.o.63,s.ll..^  ,  ^     ^. 


Cj,. 


Ct^^v 


,«-^i 


■i-Lt 


)■?- 
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)  import 
alleged 
jing  Wb 
to  ha'e 
eraon  to 
iides,  the 
mote  (a)- 

CEMENT. 

repealing 

manifests 
3  repealed, 
,eal  o!  the 
fed  it,  too, 
sing  of  the 
I  not  apply 

"Where  "an 
former  Act, 
les  not  now 
ealed,  unless 
t  is  doubtful 

by  implica- 
seems  not  to 
106,  cited  in  tlie 

,l<,p«,  12  Eep.  7  ; 
GrtriiB""''.  3  BiDg. 
.  Ch.  324. 


apply  Where  the  first  Act  was  only  modified  by 
the  second,  by  the  addition  of  conditions,  and 
the  enactment  which  imposed  these  was,  itself 
afterwards  repealed  (a).     S.„M',  in  such  a  case' 
the  original  enactment  would  revive. 

Where  an  Act  expired  or  was  repealed,  it  was 
formerly  considered,  in  the  absence  of  provision 
to  the  contrary,  as  if  it  had  never  existed,  except 
as  to  matters  and  transactions  past  and  closed  (/,) 
Where,  therefore,  a  penal  law  was  broken,  the 
offender  could  not  be  punished  under  it,  if  it 
expired  before  he  was  convicted,  although  the 
prosecution  was  begun  while  the  Act  was  still 
in  force  (c).  An  offence  committed  against  it, 
while  it  was  still  in  force,  could  not  be  tried 
after  it  ceased  to  be  in  force.  Thus  10  *  11 
Will.  III.  c.  23,  which  made  larceny  above  five 
shillings  a  capital  offence,  having  been  repealed 

(a)  Mount  v.  Taylor,  L,  E.  3  C.  P.  64,5.  Va.  Levi  v.  (hndermn, 
and  Wirfin  v.  Attirood,  L.  E.  4  Q.  B.  330. 

(b)  Per  Lord  Tenterden,  Surtree  v.  Ellison,  9  B.  &  C.  752 ; 
ClmrcUll  V.  Crease,  5  Bing.  177  ;  Fa.  Kay  v.  fioorfuin,  6  Bing. 
582,  per  Tindal  CI.;  Morgan  v.  Thorn,  10  h.  .1.  Ex.  125; 
Stemeuton  v.  Oliver,  10  L.  J.  Ex.  338;  Himpeon  v.  Head//,  11 
M.  &  W.  346, jjcr  Parke  B.     Cy.  R.  v.  Wmt  Riding,  1  Q.  B.  D.  220. 

(c)  1  Hale,  P.  C.  291,  309 ;  Milh^'t  Cue,  1  \V.  Bl.  451  ; 
R.  V.  London  Jug.,  3  Burr.  1456  ;  Charriuglim  v.  Meatkeringham, 
2  M.  &  W.  228 ;  R.  v.  Matcjm.  8  A.  &  E.  496 ;  R.  v.  Denton, 
21  L.  J.  M.  C.  207  ;  R.  v.  Simn,  4  Cox,  108 ;  U.  S.  v.  The  Helm, 
6  Cranoh,  203. 
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on  the  -iOth  of  July,  1820,  by  1  ^eo-  IV    -  117. 
an  offence   against,   committed  .«-  *^«   \^^^*^.;: 
Tnlv    could  not    be  punished    in  the  foUowin 
SpUer;    not  under  the  new  Act,  for  .t  wa 
not  in  force  when  the  theft  was  committed    nor 
Tnderthe  old  one,  for  it  was  not  -  ^^    *  ^^^ 
time  of  the  trial  (a).    In  an  action  for  less  than 
forty  shillings,  the   defendant  pleaded   chat  the 

C:;ttavin\  been  -P-^^d  fJ-^^Vte^ 
tefore  the  trial,  the  plea  failed  (!>)  Where 
Aot  which   authorised  the  laying  of  rails  on  a 

tad  -«   -P-l«^'  ''  ^-'^  '°'^''^'  "'^' 
rails  could  lawfully  remain  (c). 

Where  a  plaintiff  got  a  verdict  for  one  sluUing 
in  June    1^0,  and  the  judge  did  not  gra^ 
.  fi     L  tn  denrive  him  of  costs  under  43  ih. 

A  that  the  certificate  was  void(rf)-  So,  wne 
"  action  was  brought  and  judgment  recover 
::  isOT    in  a  case  where  title  was  in  questio 

(a)  B.  V.  MeKcair.  Euss.  &  E.  429. 
^b)   Wame  v.  Beresforil,  sup.  p.  363. 

(c)  It.  V.  Morns,  1  «•  &  Ad.  441. 

(d)  aor,jan  v.  Won.,  Bup.  f.  671. 


11 


REPEAL. 


e>r;? 


3  III  S'.\P"^f »«  J"''^^'^  certificate,  „„de 
t  u  I         '*•  "•  ^^'  °^  ^y  ^  Judge's  order    to 

2n  »ff  i  ^'  •  '•  '*■  **"'  ^«  °''*'»'"«'l  "either 
of  thol  I  f  ':'  "'  '^""''^>^'  1«68,  when  both 
of  those  Acts  stood  repealed  by  80  .t  31  Vict, 
o.  142 :  It  was  held  that  the  powers  under  those 
Acts  had  ceased  to  exist,  and  could  not  be 
exercised  m  the  plaintiff's  favour  (a). 
Under  earlier  men.lly  societies    Acts,  claims 

rt ""  ^°"^-'" '-  -'orced  oniyi.;;:':; 

those  Acts,  prov^ed  for  the  ^corporation  of  the 
societies,  and  proTi««l  also  that  all  legal  proceed- 
mgs  then  pending  against  an  officer  on  account 
of  a  society  might  be  prosecuted  by  or  against 
the  society  m  its  registered  name,  without  abate- 
ment. But  the  Act  made  no  jnovision  respecting 
the  recovery  of  claims  which  were  then  pending 
but  which  had  not  been  sued  for.  It  was  held 
that  neither  the  officers  (A),  nor  the  society  itself 
in  Its  new  corporate  capacity  (c),  could  be  sued 

(a)  Butcher  v.  BenJerm,,  L.  E.  3  Q.  B.  335,  dissenfing  from 
Se,tall  V.  London  d  S.  W.  Ey.  Co..  L.  E.  3  Ej.  141,  where 
Morgan  v.  Thorn,  sup.,  was  uoi  cited.  Ya.  Woo,l  v  meu 
L.  E.  3  C.  P.  26;  Doe  v.  BoH,  21  L.  ,1.  Es  335  C,,  Ih,-  v 
Roe,  22  Id.  17 ;  Holmn  v.  Neah,  22  Id.  175.      ' 

(h)  Toutill  V.  Dough,,  33  L.  J.  Q.  B.  GC. 

(c)  Linlon  v.  Btakeuetj  Co-op.  Soey.,  34  L.  .1   Ex  211 

43 
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in  respect  of  such  claims  ;  but  that  the  individual 
memirs  of  the  society  were  liable  to  be  sued  for 

*^row?under  the  provisions  of  s.  38  (2).  Interpre- 
tation Act,  1889  (52  &  53  Vict.  c.  63),  any  repea 
by  that  Act  or  any  subsequent  Act,  unless  the 
contrary  intention  appears,  does  not 

(a)  revive  anything  not  in  force,  or  existing 
at  the  time   at  which  the  repeal  takes 
effect;  or 
(6)  affect  the  previous  operation  of  any  enact- 
ment so  repealed  or  anything  duly  done 
or  suffered  under  any  enactment  so  re- 
pealed ;  or 
Ic)  affect   any   right,   privilege,   obhgation,  or 
liability  acquired,   accrued,   or  incurred 
under  any  enactment  so  repealed ;  or 
(«)  affect  any  penalty,   forfeiture    or  punish- 
^         ment  incurred  in  respect  of  any  offence 
committed  against  any  enactment  so  re- 
pealed ;  or 
(.)  affect  any  investigation,  legal  proceedmg, 
or  remedy  in  respect  of  any  such  right, 
privilege,    obligation,    liability,    penalty, 
forfeiture,  or  punishment  t,8  aforesaid ; 
and  any  such  investigation,  legal  proceeding,  or 
Remedy  may  be  instituted,  continued,  or  enforced 
alTany  such  penalty,  forfeiture,  or  punishment 

(a)iJea„v.Jire«ard,32L,J.C.P.282. 


RKPKAL. 
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wards  repealed    the  .-pn    >      n        "  '^  '«  "^fter- 

ing  enactment  was  inteude,!  f.^  "'"  ''^P'^^^- 

operation,  and  thus  to  t^l"^  ^^^^^ 
parties  to  each  other(/,),       ^  '''^^''"°"  "^  "'« 

Act  against^";;' ^s^,T.  °orr'/r^ ''^^ 

been  repealed,  was  heHfJ        f     '"^  '""^   '«'* 
to  punish,  but  onTv  to  ''"'''"  ""  ^'''^'  P°^« 

existed;  ;nd  n"l°  r""  ""'  "^''"'  '^«'-« 

j^e  Ac;  wh.ercr:t:;;t;:cf  ;:;:r  -'-] 

to  exist  (c).  "ueuce  iiad  ceased 

in  whole  or  par,  and  suZ'^fe^ZtZ'''' 
or  provisions  in  iieu  of  thp  n,™  Provision 

-pealed,   the  ^^ttTrle^Lr     't^^SIr 
substituted    provision    nr  ''    *•'« 

operation  byTceTf  tb.  TT"7    "°""    '°*° 
"J  lorce  ot  the   last-made  Act.     This 

(a)   r.  (h,yn„e  v,  Dremtl,  [1894]  2  Ch,  61G 

W  Jaques   v.    PF/Ma,    1    H     HI    r.r,-     u;  ,      , 
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provision  iB  only  declaratory  of  the  oomrnonU^ 
role  (a)  When  the  Interpretation  Act,  188a.  or 
any  Act  passed  after  its  commencement  repeals 
and  re-enacts,  with  or  without  modification,  any 
provisions  of  a  fonner  Act,  references  in  any  other 
Act  to  the  provisions  so  repealed  are,  unless  the 
contrary  intention  appears,  to  he  construed  as 
references  to  the  provisions  so  re-enacted  (6). 

If  a  temporary  Act  he  continued  hy  a  sub- 
sequent one,  or  an  expired  Act  be  revived  hy  a 
later  one,  all  infringements  of  the  provisions  con- 
tained in  it  are  breaches  of  it  rather  than  of  the 
renewing  or  reviving  statute  (c). 

Where  the  provisions  of  one  statute  are,  by 
reference,  incorporated  in  another,  and  the  earlier 
statute  is  afterwards  repealed,  the  provisions  so 
incorporated  obviously  continue  in  force,  so  far 
as  they  form  part  of  the  second  enactinent  (rf). 
ihns,  when  32  &  33  Vict.  c.  27,  enacted  that 
Irtan  provisions  as  to  appeals  to  Quarter 
Sessions  comprised  in  the  9  Geo.  lY-  c.  6MbonM 
have  effect  respecting  the  grant  of  certificates 
under  the   new   Act,  and   35  &  36  Vict.  c.  94, 

(a)  Per  Cur.,  Batcher  v.  Henderion,  L.  E.  3  Q.  B.  335. 
lh\  52  &  53  Vict.  c.  63,  b.  38  (1).  „    ,    ,    a 

Sb    v.    Morgan.   2  Stra.   1066;     SMp«.«.    v.   Benhe,,.   4 
T  E  109  ■  DivgUy  v.  Moor,  Cro.  Eliz.  750. 

S  B    V.   sll   B  A,   &  E.   405;   R.   v.  Mer,.,e,Uyre.  6 

Q.  B.  343. 


OtoOLETE   srATCTES.  -_. 

repealed  the  Act  of  Geo    TV     •. 

tiiose  provisions  ,em„,„   ',       '  "   *''  ^«''l  "lat 

tW  fora.od  part     T.  7 is' v"/'  '"""'  ^'^  ^^^  ^ 

Sec.  54,  9  Geo.  IV  c  ;„'•"•'' ("^■ 
of  the  county  where  L'*'"'""'^ '^'°J"''««e« 
custody,  who   had   h      ^"'°""'  ^''  ''"'"i'^eJ  in 

-nt,  and  to  ordl  2'pt, tt""'-  ^^  -",e- 
»«   a   Secretary   of    St  .te  ,  ^"^  '""''  '^  «"« 

n>aintenance;Ld   the    A        '"''  ''''''•  *°'-  W« 
visions  with  refe^lee!,  ?"'''"^''  '^'«"  l'™- 

section,  repealed  so  unuiT'-  '■'"""*''  ""^  "''°ve 
Secretary  oVsl   ,""'''        ''  '"  '■^'"'•^''  '"  *'- 

«^ouido'rdert^:i:rrr''''^'"^^^^^^^ 

sl'ould,  then,selves  dCt  V  "'"  ''^  "'"^ 
Act  of  Geo.  IV  wa  t';.!.  '""'"  ^'"''''  '^« 
J'eld  that  the  justices  ..l'"'""*'^''-  ''  ^^^ 
order  under  thitt "  ',  ^^4  v'''^"  ""''''  '^« 
perhaps  even  the  riltof;  n  '''•<*^'  ""^^  't-*' 
preserved  (.)  ^       *  "P^"^"'  '^'^'l »'««"  in^Pliedly 


{'')■ 


A  law  is  not  repealed  by  hecoaungoLsolete 

W  -Per  Blackburn  J,  Id  a')5      K  /•       , 
10  Q.  B.  579.  '^'  ■''■  "■  i"""  ■f"'««.,  L.  li. 

id)  mile   V.  !}«,<,  J  T    R    :)7i. 


If 
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Thu«,  trial  by  battle.-with  its  oaths  deuyiug  resort 
to  enchautmeut,  sorcery,  or-itoM,Jy^^^^ 
tv,„  law  of  God  inigl-t  be  depressed  and  the  law 
f  rdevilUed^iA  though  the  tri^^y^-J 
assize,  introduced  in  t-     ^i'ne  of  Henry  II    had 
nractically  supersede..       for  centuries,-was  stiU 
oTce  in  llm     The  writ  of  ajta.nt  aga.ns^ 
iurors  for  a  false  verdict  was  not  abolished  until 
So      Until   17B9,  the  sentence  on    wonien 
or    t  eason    and    husband-murder    was    burn  ng 
ll  ve     tl  o«"h  in    practice  ladies  of   distinction 
re'^aU;   beherdod,   while  those  ^^  ^ 
rank    were    strangled    before    the    hre      eacl.ed 
them(.).     Drawing  aud  quartering  was  still  part 
of  the  sentence    for  treason  until   1870.     Uniu 
fB44    it  wan  au  indictable  offence  to  sell  corn 
L  the    l.eaf  before  it  had  been  thrashed  out  and 
lasuredM;  an  Irish  Act  (28  Eliz.c. '2),  against 

M.n     &   Y    126,  p^r  Lord  Kenyon,  Leigh  v.  Kent, 

""'(„)  2  Hule,  P.  C.  233 ;  3  Bl.  Comm.  337. 

Jti  .VJ   Goo.    III.    c.    46.      Ashford  v.    Tl.ruton.   19  K.  I 

349. 

(e)  6  Geo.  IV.  c  SO,  s.  60. 

(,!)  3  lust.  211 ;  T^'ost.  Or.  L.  268. 

(e)3Insi.l97;7&8Vict.c.24. 
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wear  a  coat  ^^i  tit' v  T""'  '^"'^  """"^  '" 
80    -f  P'"'"y«'^''w  and  hall' brown  M) 

listen  dera;:  7  ''■T^'^"''''-'  ^  -^  - 
house,  to  healk  1  «f.  v''°"''  •"  '^'  ^^^^  °^  "^ 
to  fram!    1     ^  '  '^"«'°'"-«e,  and  tbereupon 

SiirittTr:^"^^ 

still  subject  /«fr^^'  ''°"""'"'  ^""W  «eems 

be  placed  t  /.""""''"  "P""  indicta,ent)  to 

the  trebl  "et  or'      t''""'"'  "'  '"'"^^'^"-  -"«'' 
and   u?r  ,     ^  «"'='''ng-«too],  or  ducking-stool 
and-  >Mien  placed  therein,  to  be  pl„.ged  in  water 
for  her  punishment  (rf).    To  destroy  any  oth! 

offence  to  ,u    \u    \         '"P"''*'  ^""^  i"Jictable 

It      t"    rlf  te     rr  ^"^^"^"^^  '^^  "'« 
o'l'V,  or,  It  the  offender  was  educated  in 

or  ever  professed  the  Christian  religion,  to  de^y 
(")  6  .  7  Win.  IV 'e  af  s  18     "''  '"'""'^'  "'""°""^- 

mLLT''  "■  ''• '  '*■ '  "'■  '"--■  '"'■■  ^-'^  •'• 

1882    2  P  ,    u       "  'f"^'"'-  '"  ^-  °'  C»»-  »"■  March, 

1882    2  Enoyo.  of  the  Laws  of  Eogk^d,  556.     "So  tar  as 

statute  Law  Bevision  Act,  1892. 


if 
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its  truth,  or  the  divine  authority  of  the  Holy 
ScripturoB  (a).  An  Act  of  1780  is  still  in  force 
which  imposes  the  penalty  of  flogging  upon 
porsonB  who  slaughter  horses  or  cattle  without 
a  license,  or  at  unlicensed  hours  (/<).  Suffragan 
bishops  are  now  appointed  under  26  Hen.  VIII. 
c.  14,  although  the  Act  had  not  been  put  into 
force  for  four  hundred  years  (e). 

But  as  usage  is  a  good  interpreter  of  laws  (  V.  sup. 
p.  489  et  seq.),  so  non-usage  lays  an  antiquated 
Act  open  to  any  constructiou,  weakening,  or  even 
nullifying  its  effect  (</).  And  penal  laws,  if  they 
have  been  sleepers  of  long  tiuie,  or  if  they  be 
grown  uutit  for  present  use,  should  be,  by  wise 
judges,  confined  in  the  execution  (c). 

Down  to  the  reign  of  Henry  VII.,  the  statutes 
passed  in  a  session  were  sent  to  the  sheriff  of 
every  county  with  a  writ,  requiring  him  to  pro- 
claim them  throughout  his  bailiwick,  and  to  see 
to  their  observance.     Some  Acts  (the  Triennial 

(«)  9  Will.  III.  c.  35,  amended  by  53  Geo.  III.  c.  160,  as 
regards  the  Holy  Trinity.  Va.  Mr.  Justice  Stephen's  Hist. 
Crim.  L.,  Vol.  2,  pp.  459,  48'j,  rjX 

(6)  Sec.  8,  26  Geo.  III.  o  71,  the  Knackers  Act,  1786, 
repealed,  as  regards  London,  by  s.  142  and  Sob.  V.  Public  Health 
(London)  Act,  18U1,  54  &  .55  Vict.  c.  76. 

(c)  26  Hen.  YIII.  c.  14,  was  extended  by  51  &  52  Vict.  c.  56, 
and  explained  by  61  &  62  Vict.  c.  11. 

(d)  V.  ex.  gr.  Leiyh  v.  Kenl,  3  T.  B.  364. 
(f)  Lord  Bacon,  Essay  on  Judicature. 
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other  form  of  promul^.H  P""''""""'"".  or  a»y 
'"their  operaL:7;;^"'7,;--  aevernoeo.4 
take  notice  of  that  wh;  .  ^  °""  "  *'"""<'  to 
Ab  aoon  as  t  e  pJi'!/;  '  "^  '"  P-Ii-'-eut. 
th-«.  the  Jaw  pre  t:  j'"  '=°"^""''«''  ""y 
notice  of  it;    for  «  '   P    .         ""'"'^  P^^""   has 

^"^  11  trance,  a  law  tnok  ^ff„  . 
in^rtiou  in  the  BalledMrnf    f  '  '""°  ""*  "■"«  »'  "^ 
C»««ft„„.  had  no  force  till  d.T\  ,     "'"''""  ^"'''  »  *"""" 
W,39,4.    SeeSuetlu/r         "''''■'^'^"'''''°'«''"'™^ 
(6)  i'er  Thorpe  C.J.  (39  Edw  HI  i  „i.    I  ■     .  r 
('•)  In  a  case  decided  early  ilS'^l '"       "'■  '"■ 
United  States  took  notice  oth!  h  u      '"''""'  ^'""■'  "'  ">« 

for  the  purpose  of  2  ""''  "''''"  ""  A"'  ™s  Pas-ed 

or  bonds'  isCd  VZ"ZT  IT"''  "  ""'^"^  "■«  ™"^"^ 
'-ued  early  on  the's,  d  of  jl  "[^T"'""-  ^'^  '""'^^  -" 
wa»  passed  later  on  the        ^^  °'''™''"''"''e"><"' -^"o 

^^.^  P  atcr  on  the  .ame  day;  and  the  bonds  were  held 

W  Interpretation  Act,  1889,  s.  36  (2). 
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held  on  its  first  day,  and  to  last  only  that  J- 
day  •  and  every  Act,  if  no  other  day  «»«  ^^P^j;^ 
t^d   for  the^^beginning  ^   ^  ^sfd  ;"  ^t 
effect    by  relation,   from    the    first  day  o 
f:l.  'it  followed  that  if  a  statute   ^^ 
the  last  day  of  the  session,  '"-^e  a  f  vm  ^o 
innocent  act  criminal  or  e-en  capital («),aU^w 
had  been   doing  it  during  the  session    whUe 
was  still  innocent  and  inoffensive,  were  liable  tc 
:i;l  punishment  prescribed  by  the^^^^^^^^^^^^^^ 

"l/tStto^rc^^BentirtLtth 
S^o^kl"!  should  indorse  on  ^ 
immediately  after  its  title,  the  date  oMU  pas- 
and  receiving  the  Eoyal  ^^^^l^9\J  1^ oi  i1 
Lnt  is  part  of  the  Act,  and  is  the  date  of  i1 
'     rmmlement,  .hen  no  other  time  is  pro-de 
But  where  a  particular  day  is  -med  for  i^s  oo 
mencement.  but  the  Eoyal  assent  is  not  given 
a  later  day,  the  Act  would  come  into  operati 
only  on  the  later  day  {«)■ 

%)  .  Inst.  25 ;  1  Bl.  Con.».  70,  note  by  Man ;  X-t 

the   authoriaes  cited  .n   1  Plowd.   79a. 
1  Gallison,  62. 

(c)  1  Bl.  Oomm.,  70  n. 

(d)  Sup.  pp.  66-69^  gg^     ^  9^  j,^,,j 

(e)  Burn  V.  Canalho,  4  isev.  o. 
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expire  in  the  same  session  does  not  receive  the 
Eoyal  assent  until  the  Act  has  e.xpired,  the  con! 
tmuxng  Act  takes  effect  from  the  da  e  of  the 
0  Won ;    except  that  it  does  not  affect  a'; 

he  Act  between  the  expiration  of  the  earlier  and 
the  passing  of  the  later  Act  (a). 

Every  statute  passed  since  1830  is  a  public  Act 
and  judiciaHy  noticed,  unless  a  contrai.;  intention 
appears  m  the  statute  («). 

Libel  and  Eegistration  Act,  1881,  44  &  45  Vict,  c,  60  reauired 
pnnters  to  n,ake  certain  return,  before  the  31st  of  July  Z 
yet  .t  was  not  passed  till  the  following  27th  of  August 

(a)  48  Geo.  III.  c.  106. 

(6)  Interpretation  Act,  1889,  s.  9. 
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ABSURDITY.  '■^PIORl.  „ 

oonatruction  to  avoid,  4,  32i> 
ABUSE   OP   POWERS, 

conatniction  to  prevent,  20.1 
"  ACCESSORY,"  439,  rm 
ACCOUNT, 

"  on  accoutit  of,"  4.51 
"ACT  OP   GOD,"  1.50 

"ACTING   OR   PR..VCTISING." 
as  an  apothecary,  436  n.  (r) 

ACTION, 

may  include  all  proceedings  whether  at  law  or  ii.  equilv  12  91  „ 
hmitations  on  atatutory  right  of.  Ii",.-,  Ii62  ■■1"i'y.  »^.  9.1  n. 

Xr,""'""""''  '?  ■?'?""  "'  bT^K'-l' "I  "niawful  contract   03,5 

alteration  or  lepeol  of  a  .statute  pendins,  672 

for  breach  of  statutory  duty,  6.30 
ACTS   DONE   UNDER  A   STATUTE, 

construction  of  provisions  protecting,  378 
"ACTUAL   MILITARY   SERVICE,"  112 
"  ACTUAL   POSSESSION,"  5.5 
ADAPTATION 

of  the  meaning  of  words  to  the  subject,  97 
ADDITION 

to,  or  omission  from  statutes,  when  not  allowable,  20 
"  ni'fiied"407'°"  "'"""  '"PP''"''   '"   """"dial  statute,  and  when 
"ADDRESS,"  105 
"ADJ.iCENT,"  110 
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■•ADJUDaED  BANKRUPT."  388 

"  ADMINISTERING. " 

illeaal  oathB.  76 

a  drug.  436.  450 
ADULTERATION. 

aelling  »s  unadulterated,  oil.  Bio 
^''^.^^''^•one-,  own  wrong.  con,truction  to  bo  avoided  whic 

oC^TLYiiw'made  for  individual,  when  ma,  be  waived.  025 
"  ADVOWSON."  270 
"  AFFIDAVIT."  657 
*^^'a^tS  in'l^Se  often  invalidate,  an  earlier  one,  257 

AQAINPT.  408 
••  AQAINSl    HIM."  432 

*"Ten  etatutory  duty  may  be  performed  by.  ilO,  1^0 
any  agent,  143 

"AGENT.   OTHER."  640 

"  AGGRIEVED   PERSON,"  10.  310.  314.  323 

AGREEMiarr, 

"inwntmg.    310 

in  violation  of  ste.tute3.63D 

..ALL  CLAIMS  WHATSOEVER.    242 

..^L  INTENTS   AND  PURPOSES."  536 

..ALL   OTHER   LABOURERS."  839 

..ALL   OTHER  WATERS,"  60.  555 

"ALL  PERSONS,"  138 

'.ALL  POULTERS,"  326 

"  ALL  PRACTICABLE   SPEED,"  162 

"  ""^^^hial  relief,  or  other  abns."  632 
"  ALMSHOUSE."  89  n. 

^^Tla  ™yo..d  the  immediate  scope  of  the  Act  presumed  a, 
°iS"nrSt?"^^t^^«  ^"erroneous  opinion  in  s, 
501 


ivoided  which 
lived,  025 


lier  one,  257 


;  presumed  against, 
1  opinion  in  statute, 
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AMBIGUITY 

of  languagn,  30,  32 
AMENDMENTS   OP  THE   LAW 

dispute  aa  to,  217 
ANALOGOUS  ACTS 

ANCrENT-XuTLV™"'"""" ''"""—•- 
not  repoaled  Imooiiso  obsolete  «7- 

••anT"'^;'':''"--"''^"  "■•''"'"••"-••««« 

AND       AND     '  OR,"  ,180 
"  ANIMAL,   DOMESTIC,"  4.10  „ 
"ANNOYANCE,"   542 
ANOMALY 

t»  he  avoided  in  eon,tr„etion  of  a  ,tat„.o,  .,,7 
ANY   ACT  OR  THING   WHATSOEVER"  ,40 
"ANY   AGENT,"  143  '     '*" 

"ANY   COURT,"  133 
"ANY   DWELLING-HOUSE,"   ETC     530 
"ANY  JUDGMENT  OR   ORDER  " '146 
"ANY  JUSTICE,"  133 
"Al^y   OFFICER,"  66 
"ANY   ORDER,"  71 
"ANY   OTHER   ARTICLE   OR   THING"  549 

ANY   OTHER   MANNER,"  129,  442     ' 
"ANY  PART" 

of  a  dramatic  work,  319 
"  ANY  PERSON,"  64,  65 
"  ANY  PLACE,"  647 
"  ANY   PUBLIC  PLACE,"  621 
"ANY   gUAY  OR   WHARF,"  462 
"ANY  QUESTION  ARISING,"  145 
"  ANY  RIGHT  OP  COMMON,"  533 
"ANY   WAY  OR   OTHER   EASEMENT"  533 
"ANY   WILL," 

restricted  by  preamble  to  wiU  of  lands,  73 
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"APPARENT  POSSESSION,"   1U7 

"APPEARANCE."  337 

"  APPOINT,"  378 

"  APPREHENSION,"  385 

"  ARISING," 

"  question  aruing,"  145 
"  ARTICLE,"  514  n. 

"  any  other  article  or  thing."  .141) 

"  AS   FAR  AS   POSSIBLE,"  333 

"  ASSEMBLE,"  78 

"  ASSIGNS,"  833 

ASSOCIATED   WORDS,  827 

"AT   LEAST," 

BO  many  days,  how  computpd,  650 

"  AT   THE   KING'S   PLEASURE,"  604 

"  AT  THE   OFFICE   OF,"  384 

"  AT  THE   TIME   OF   APPLICATION,"  314 

"  AT  THE   TRIAL,"  601 

"AUTHORIZED   AND   EMPOWERED,"  390 

"  BAITING."  430 

BANKRUPT, 

"  adjudged  bankrupt."  386 

BANKRUPTCY   ACTS 

held  not  to  bind  the  Crown,  225 

hold  not  to  extend  to  act  of  bankruptcy  conunitted  abroad,233  241 
nor  to  real  property  abroad  or  in  colonies,  243  ' 

omission  of  words,  "  with  intent  to  defeat  creditors,"  626 

BARRATRY,  176,  178 

"BEDDING."  115 
■BEERHOUSE,"  95  n. 

"  BEGINNING   TO   DEMOLISH,"  467 

"  BEING   MARRIED,"  614 

BELIEF, 

effect  of  erroneous,  158 

"BELONGING   TO   THE   SOCIETY,"  118 

BENEFICIAL   CONSTRUCTION 
should  be  adopted,  109 
never  to  be  strained,  130 

distinction  between  a,  and  strict  construction  of  penal  Acts  now 
much  narrowed,  461  ^  ^ 
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"BOILER,"  ,,6,,. 

BONA  pjnes 

««»  dono  «„„tf  ^.rf,.  .  ""^  i-'Or.Unn  or  power.  204 

BOOK,'  116  „.  '•^''ll-ly,  .  5„ 

BOOTH, 

not  within  words  ••  i. 
BORROW.  ""'^"^"'"o^onemont..,,. 

borrow  owe  o    *■  l. 

"  BREAKING"  ''  ''^^  DAMAGE,"  3., 

"BRIDOE,"  i„i 
"BRITISH   SHIP,"  „„ 
"BROKER,  "57 

"BROUOHT  BEFORE  THPU - 
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BUHOGNH,   ACTS   IMFOgINO,  461 

Mubjoct  not  t(i  Iw  taxed,  unluf4>i  in  imambigtmus  language,  4tl3 
roiutruotiun  nt,  tn  be  most  henetlcial  lo  aubjecl,  463 
uxomptionrt  from  taxation,  406 
Amerioun  ruvenue  lawn,  468 
coat«,  4611 

fomw  and  ^'OleinnttieN  in  contracts  470 
"  BUSIKESS," 

"  dwells,  or  Carrie.-*  on,"  534 

BY    VIKTIIK.  378 
BYE-LAWS, 

made  under  ittalutoi-y  poncrii,  481 

in  interest  of  |)ul>Ii(;  often  make  act  criminal  without  "  men«  rea," 

165 
partly  (iood  and  portly  bad,  validity  of,  481-484,  640 
impo.sitiun  of  penalty  by,  576 
mode  by  local  authorities  auppotted  by    ■  benevolent  "  iuteiptet*- 

t  i  nn      AU'i  * 


CAPITAL   OWENCE,  670 

"  CABRIAOE,"  64,  442 

■•  CARRY   ON    BUSINESS,"  105,  534 

"CASE   OR   CANISTER,"  113 

"CASH,   IN,"  115 

"  CAST   AWAY   OH   DESTROY,"  536 

CASUS  OMiaaui),  a 

•■  CATTLE,"  555 

"  CAUSE   THE   CHILD   TO   A'lTEND   SCHOOL."  338 

"  CEASED   TO   RESIDE,"  234 

CESSANTE  BATIONE   CESHAT   LEX,  73 

CHAMBERS, 

when  a  "  house,"  63 
CHANGE 

of  language,  indicates  change  of  intention,  50,  620 
'■  CHARGEABLE   TO   THE   PARISH,"  60 
CHARGES, 

statutes  imposing,  how  construed,  463,  541 

retrospective  charges  not  authorised,  333 
"  CHARITABLE   PURPOSES,"  601 
"CHARITABLE   TRUST,"  411 
CHAKi'EH-PARTy, 

stamp  on,  4t>t> 

"CHATTEL  OK  VALUABLE  SECURITY,"  460 
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CLERK   OF  P^IHoImJ 
CODU-yUJU  ACTS,  41 

coMME^tEME^r^oT  t';r  ^"""~-  ^^^  ^« 

COMMITTEE,  ''^    °''^«An0N  OE  STATUTES    „s, 

"COMMON,"  °  ""•""""^•■8  u  pri,.„,„ 

"right  of,"  533 

"COMMON  tODGINCHOUSE  ",,7 
COMPANIES,   H«Llv/v  '  "■ 


wh«  created  by  ^tatVu.'^'"   OTHER.     ,sVc 


"  "'<'oW»ted"bt"AA''*',  p    ,. 
rnomfie,  "  „,_  ^g^"'  °f  i-Maainoni,"  85 

COMPENSATION 

COMPETENT  TO  DISPOSE"    „' 

COMPULSORY  POWERS     *     p  ' 

COMPUTATION  OF   TIME  ""■ 

generally,  S56     '^    '^^^'^^ 

m  special  c.se»,  8,  314,  609,  611   637 
"CONDITION,"  124  '  <"'•  «27 

CONDITIONS 

""""""■^^"'^^P^d  under,  .„«.„,, 
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CONDUCT, 

(^loppt^l  Ity,  from  enjoying  utatutury  benefit,  032 

CGNFKHRINU   R1UHT8, 

Mtiitute>i,  how  in  they  Bflect  (oroignerM.  247 

CONJKCrUHAh  CONSTRUCTION.  17,  2fl 

CONSENT  CANNOT  OIVE  JURISDICTION.  031 

CONSEQUENCES 

of  •  coiutruction*  how  («r  to  bo  conaidered,  5,  29,  130,  &07 

CONSISTENT   AiTIRMATlVE   ACTS.  208 

CONSOLIDATION    ACTS,  42.  53,  U6 

CONSTKUCTION    IMPOSED   BY   STATUTE,  498 

COHTKMPORAyKA     EXPOSITtO    EUT    OPTIMA     ET    FOR- 
TiSSlMA   IS   LEGE,  480 

CONTEXT 

miut  be  examined,  30,  47 

earlier  Actd  in  pari  maitriA,  03,  498,  AOl 

lat«r  Actn,  67 

Hulea  and  Orderii,  68 

expired  and  repealed  Aotd,  59 

Acid  on  tiimilar  iubjeots,  01 

Acta  not  in  pari  matcriA,  02,  501 

CONTINUINO   ACT,  683 

CONTRACTS 

void  by  Htatute,  when  voidable  only,  347 

connected  with  illegal  acta,  035 

statuten  imposing  lonua  and  aolemnitien  on,  to  be  strictly  oon- 

Btnied,  400 
preaoriptiona  aa  to  forma  and  ionnalitien  how  far  imperative,  003, 

041 
how  far  invahdity  of  port  afleota  the  retit,  040 
made  incapable  of  {lerformnnce  by  atatute,  033 
repeal  of  utatuteii  making  contractu  illegal,  076 
tttatutoti  impairing,  337 
CONTRARY  TO  NATURAL  EQUITY  OR  REASON,  STATUTES, 

422 
CONTRAVENTION   OF  STATUTE, 
how  right  of  action  ofiected  by,  040 

CONTROL, 

*'  projwr  control,"  312 

"  pot4seH»iun  or  control,"  338 

CONVENIENCE 

and  justice  presumed  to  be  intended  by  Legislature,  308 
statutes  commanding  matters  of  pubhc,  051 

"  CONVEYINt!." 

"  having  or  convoying,"  630 
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COTOTY  COUNCIL 

"'»  creation  of  „..,„„ 
"orporation,  .Iji""""-  •"■'  "«.  n„t  ,h„  p„„^^ 

''OTOTY.    RIDINO.   DIVHTOV  ■•  ""''""' 

"COURT  OP  RECORD..  ,08 
"  COWS,"  SJ7 

"  CRAFT,"  840 
■•CREDITORS,"  ,00.  U0,32„ 

™r 'jrc„°' »""■ 

construction  of.  i.io  404 
waiver  of,  631  ''* 
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"'".J™  ffecl^d  by  statute,  u*'' "J„™«f^  j*?"  „am.  i»  manifest,  22» 
t\"irpl^Ur,^S:~|rrreU«.„  a„a  ......  app..e. 

able  to;  tliough  noi  named.  22- 

fxPLWARlWti   POTUIT.  r.75 

DVCTO,  826 
OUMUI-ATIVE   PENALTIES,  320 
CUMULATIVE   REMEDIES,  010 
™Tage.  or  lo.al  law  unaffected  by  general  Aot».  291 

™^™mmo^"-en«oned  in,  how  .on,tn,ed,  0. 
"  prohibited  goods,  Jnl 
construed  atrictly,  462 
bat  not  »o  as  to  l»  evaded,  468 
how  regardoil  in  America,  46S 

CUTT»a.  429 

"DAILY" 

includes  Sunday,  B63 

"  DAMAGE,"  55 

by  collision,  100 
"  DAMAGE,   MAKING  GOOD   AI-I-,"  164 
"DANGEROUS   ARTICLES  BY   RAILWAY,     162 
DATE   OF   ACT,  69 

"  DAYS,"  .       „  „    ^  Ipast."  559 

"  clear,       not  less  than,       at  leasi, 

"  DEATH  PENALTY,"  679 

"  DEBENTURES " 

not  slock  or  shares,  BJ4 

"  DEBT,"  80,  89 

DEBT   Dira:   FROM  HER,  438 

dec;  ARATORY  ACTS, 

retrospective  operation  of,  301 

"^"■ioSded  to  be  remedied  by  statute  must  be  ascertained  in  into 

reri;e"d'iy  "  .u.e  presumed  of  about  the  same  date.  37 
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"DEFENDANT  OB   TENANT"  224 
DEFINITE  AND  CPRT»,xr  ' 

•■DEUVERV  OB   TbCk"'"""'  "'  ''"'-■■■  ^^ 
ooupled  with  ■•  gift,- Ml 

"  DEMOLISH,"  4r,a 

"  DEPENDING  " 
auit,  01 

DEPOSIT  RECEIPT.  405 
"DESEBTINO."  ir.l 
"  DESUETUDE,"  firs  „, 
"DETAINS,"  r.O 

"DETENTION   BY  ICE  "  lo 
DIBECTORY,  '     ' 

enaotmentewhon,  n9G.(,™ 
DISCLAIM,  181 

"  DISCLOSED,"  332 
DISCRETION 

e»rci«  of'slatutory,  1.34,  20.'i  389 
DISPENSATION 

d,sp;:e'^'"'™™"'""'-— 

"  in  dispute,"  144 
as  to  the  amount,"  217 
DISTANCE, 

measurement  of,  504 
"DOMESTIC  ANIMAL."  430 
DOMICILE,  241 
"DONE,"  118 
"  DRIVER,"  450 

DRUNKENNESS.    &.M.«,B«,5: 
"DUBINO  THE   CONTINUANCE"  377 
^DTOINO   THE   DESERTION,"  3.8 

power  coupled  with,  389 


f!95 


1  'till,  or  impossible.  021 
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•mVELLS  OR  CARRIE.  ON   HIS  BUSINESS,"  534 
•■  DYING   WITHOUT  ISSUE,"  615 

EARLIER   ACTS 

to  1)0  looked  ot,  M 
"EASEMENT,"  lUn. 
EJVSDEM   OENERlfl. 

words  and  oxpresaiona,  527  f(  "q- 
"  EMBEZZLEMENT,"  «:i.  ■•51 
EMPLOYED,  453 
"  EMPOWERED,"  3!)1 

ENABLING  ,^'1 

statuto!!,  when  nompulaory,  ■!»■< 
ENCOURAGING  TO   MURDER,  449 
"ENDEAVOURING  TO   PROCURE."  455 
"ENGLAND   OB  ELSEWHERE,"  241 
ENGLISH   SUBJECTS   ABROAD 
application  of  sttttutea  to,  2.11  n. 

ENGROSSMENT 

of  Bill«  in  Parliament,  IK 

"  ENTERING   OR  BEING,"  518 

"ENTERTAINMENT,"  530,  530 ». 

EQUITABLE   CONSTRUCTION,  411 

EQUITY   OF   A  STATUTE,  412,  421 

EQUITY  OR  REASON. 

".,t^;rr™E   VERDICT   OE   A, URY.-.0 

''^'iXw,  or  fact,  in  a  statute.  502 
^'''Som^d^riving  benefit  from  an  enactment,  032 
^^^^Tsfri^ction  against.  .85,  319.  468 

what  13  not,  184 
Boroetimes  allowed,  202,  319 

"EVERY  CONVEYANCE,"  139 
"EVERY  INHABITANT,"  107 
-EVERY    MATTER  IN    DISPUTE,     144 


"EVERV   NEW   BUILDING,-.  5.4 
"EVERY  PERSON."  ,30,  ,;,'* 

■EVERY   TENANT  IN  TAIL"  29, 
"EVIDENCE,"  L,4.  LIS.  .,0, 
EXCEPTION 

or  saving  danso,  284 
EXCESS  OP  JURISDICTION 
presumption  a«ai„»t,  2I)!,     ' 

EXeS™:  °'  '"'"'   «— "K   O.PK.ES,"   ,4, 

ExpirErAci;'""""™-"""-*"'-^^* 

o;era;i„r5;t7S''  ■"  '™'"'-'  ■"  cnn.„,i„,  ,„„„,,  ,„ 
"EXPOSED  FOR   SALE  "4if. 

EXTERNAL   CIRCUMSTANCES  '  "'" 

^;r^l   r     "" '"  '°"''^"'-  "«""".  »4, 4» 

EXTH™TAr-™-- 

treaty  ™d,r  whioh-mada  to  be  .„„,He™d,  .,9 
"FAIR   PRICE,"  116 
"  ^Al'SE  PRETENCES,"  452 
FALSE   SIGNALS,  449 
FANCY  BREAD,  443 
"FEE,   SEISED  IN,"  93.  94 
"FEE  SIMPLE,"  149,  161 
FEMININE   WORDS 

included  in  masculine.  658 
"FINAL  JXTDGMENT,"  87n.,  43s 
PINE, 

imposition  of,  by  impiioation,  601 
PINE   AND   RANSOM."  560 
"  FIT."  isi 

"FOR  OR  IN  THE  NAME  OF,"  461 
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"  FOB  SAFE   CTJ8TODY,"  434 
FOBEI0NER8. 

"  FORFEITURE."  B60 

"  ot  body  or  goods.    505 

F0BMAUTIE8,  ^  449  598,  642 

observMice  of  statutory.  1^.  !«•  ""• 

"  FORMED."  91 

^°TdVno».  nd«..  eon.ae«d  in  int.rp«tatio„  oC  an  Act  „nd« 
which  thoy  were  made.  B8 
to  be  observed.  469 

:;ro™HTE;tR^VOHO.SEHO.OERS."4,9 

FRACTION   OF   A  DAY.  661 

"FRAME  RENT,"  B41 

"  FREQUENTING,"  436 

"FRESH  EVIDENCE."  134 

"FROM,"  BB8 

"FROM  THE   LOSS  OF   LIFE,     443 

^""^l^^ir^tr.^.  void  «.d  of  none  effect,"  339 

FURIOUSLY,       . 

riding  or  driving.  450 

"  GAME,  TAKINO,"  452 

GAMING,  450 

"  GAS,"  95 

'^^''Sut.s  passed  af..rl850.  556 

GENERAL   ACT,  285 
OENERAL  ALTERATIONS 
''of  law,  presumption  agamst,  132 

°^''J^Stin^S-a  '"  *«  interpretation  of  an  Act  under  w 
they  are  made.  58 

-^^^^rr.crBr.oT:;io«..n285 


INDEX. 

OENERIC   WORDS 

following  more  apfloiflc,  B37 
OENUS, 

extension  o(  slatute  dealinir  with  .„ 

"  GIVKN  " 

in  parochial  relief  455 

notice  of  accident,  48 
QOOD  CHARACTER,  437 
"  GOOD   PAITH."  625  n 

GRAMMAR,  3,  30 
GROSS, 

"  rights  in,"  533 
GUILTY  MIND.     ««»M.,R,,,,„ 

GUN,   USING,"  452 
GUNPOWDER   BY   RAILWAY,  162 

HACKNEY   CARRIAGE,  621 
HALF  A   YEAR,  667 
HAhuSHIP 

HAVING   OR  CONVEYING  "  530 
"HAVING   OR   KEEPING,"  635 
HEADINGS   OP   SECTIONS    82 

""nZrT   ™"""   ----HMINED,"  2,2 

"  HEREDITAMENT,"  644 

"HIMSELF,"  123 

HISTORY 

of  statute  to  be  considered,  34 

"  HOG,"  431 

"  HORSE,"  430,  626,  627 

"HOSPITAL,"  89,  89 n. 

"  HOUSE,"  03,  529,  544 

"HOUSE,   OFFICE,   ROOM,   OR   PLACE,"  551 

HOVERING   ACTS,  246  n. 
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IDIOT.     Srr  Ml»»  R«».  *"'' 
"IF  THEY  THINK  FIT,"  389 
IQNOBANCE.     See  M™»  R«^».  '«« 

"IMMEDIATELY."  800 

"  IMMORAL  ACT,"  440 

™S!'e!?7ututo  .o„.e..  .-,  ana  oondmon.  P«,c.b.a  ..  in,pe«. 

live,  599 
IMPAIRING  OBUGATION8  ^,  ^^^ 

e„„,trucUon,tobe.vm       .  ^,,,,3,  ,06 

IMPERATIVE   OB   DIRECTOBl> 

juSioiBl  d>    :m,  589 
IMPLIED  EN.XTMENT8,  587 
irLIED.UBISDI(mON,2a.n-2..,r.,., 

IMPLIED  POWERS,  675  fl«?. 
IMPLIED  REMEDIES,  050  e<«g. 

™^=s.lS??oS«>.40I 

"IMPRISONMENT,"  583 
"IMPROPER  NAVIGATION,"  HO 
7N   B0N4M   1*^«™^J  KOO 

"IN  CASH,"  115 
"IN  DISPUTE,"  144 

"IN   GOOD  FAITH,"  .25  «. 
"IN   OB  ABOUT   A   SHOP,"  m 
"  IN  RESPECT  OF,"  512  n. 
"IN   WRITING,"  316 


a  are  imp"""- 


le  another,  r>8" 


VERB/."  iEO'«- 
185 


INDBX. 
INCIDENTS, 

••iNc::^^'.:^'::"'"^ '""«"»--."' 

INCONSISTENCY.    a,,«  Hk. 
INCONVENIENCE    *"  ""™-""-.  «3 

■•iNS?^^^--^i^S's^''"'-^'"-«" 

INCORPORATED   BY  APT  n...   „ 
INCORPORATION  P'UIUAJUENT."  05 

INCORRECT   WEIGHT.  173 
"  INDEFEASIBLE."  13 
'•  INDICTMENT."  584 
"  INDIRECTLY,"  454 

•■INDORSE  ON  THE  PARTICULARS"  ,23 
INFERIOR   COURTS 

statutes  giving  juri^i„,i„„  J 

INFORMATION,"  624  „ 

••INFORMATION   OR   COMPLAINT"  226 

"INHABITANT."  10,,  a07,  222 

••INHABITED  DWELUNQ-HOUSE,"  103 

INJURIOUSLY  AFFECTED,"  151    i,,  „ 
INJUSTICE,  "■ 

••  INSPECT,"  569  ^   ''°''*''  '^''"'-  « 

'•  INSTANTLY."  660 

•'INSTITUTED," 
prosecution,  01  ti. 
proceeding,  91  n. 

••  INSTITUTION  " 

of  prosecution,  91  n 

"  '^^™Sr ''^  -0«  ™i=  PURPOSE  OF  CATCHING  SALMON," 

"INSTRUMENT  OF  GAMING"  541 

INSTRUMENTS, 

statutes  regulating,  469 
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INTENTION  ^^^    ,    »»  g4  481   526 

of  LegW.tuie  to  b«  ooMidetwi.  1.  t»,  ".  • 
but  not  of  individuil  timm,  *i 
Set  tlMO  M£ira  Bka,  158 

"INTENTS,  TO  ALL,"  »36 

..INTERESTED  IN   A  BABOAIN  OK  CONTBACT.        5 

..^TEBESTS"   CONTRASTED  WITH    •RIGHTS,'    6U 

INTERMEDDLE.  212 

'^?Sr5.tS>r.^i:^^o..Uonof,2a7 

refusal  to  make,  in  penal  Acta,  44J 
INTERPRBTATION^ACT.  1888.  ^^  ^^^^  „,  g,.»„^. 

IS  WITHIN  THE  UMITS,  519 

"ISSUE,"  85 

"  ISSUE,  WITHOUT,"  615 

"IT  SHALL  BE  LAWFUL,"  393,  407 ». 

JEWISH  DISABILITY.  16,  608 
JOINT  PENALTY,  381 

"JUDGMENT,  FINAL."  87 n. 

..JUDGMENT  OF   LIFE  OB  MEMBER.'    665 

..JUDGMENT   OB  OBDEB,"  U6 

JUDICIAL  DUTIES 

implied,  589 
JUDICIAL  P0WEB8     S«  JoB^mcnoN. 

■S^i^rSi-  Tu>  mode  of  e^ercUing.  3.7.  689 

^'^^rSS.n'agau.t  intending  ex«.  of  legislative.  230 
^jrtent  of  .togis^tive,  230  ^j^j,„,hing,  211 

given  by  implication,  a'"' °'° 
Ston  away  by  implioa"™'  *" 
consent  cannot  give,  631 
..JUST   AND   CONVENIENT,"  134 


WDEt. 


m 


"JUST  AJ»D  EOPlTAPi.. .. 
JUSTICE      w      ,'"'"'*B1'E.  ■  MS 

two  or  more,"  jbs 
"JUSTICES  OF  THE  Pi..ir.„ 

™   TAKE   h^'of^^^^^lPTHKHS  HAVINO  POWER 
"KEEPS  OUT  OP  THP   ivi,,, 
••'^OBPI.EAsC'''^^-'"' 

KINGS   PRINTER" 
«cordofst.,„„4,i„^ 

KNOWINGLY  PERMII^^s"       "•     '" 
•  KNOWINGLY  SUFFERING".,, 
KNOWLEDGE.  GUILTY  T'  v 

LABOURERS,"  639 
"  '■^O.  "  49,  503.  557 

i-anguage 

••r.AST  PLACE  OF  ABODE"  23, 
LATER  ACTS  '      ''•' 

">  Por»  motenVi  mav  be  bv»„-     j  ■ 
I^WPUL  CAUSE,  m  '  "■  '■"«-P«"«"™  -  e„.iier.  57 

"I^WFUL  EXCUSE,"  448 

-S^ror.^^-' -•-■-»■ 

I^WFUL  SENSE 

word,  to  be  understood  ia,  609 
I^Y  HANDS." 
on  a  priest,  31 

"LEAVING  CATTLE,"  521 

I'HOIIS  HXTJtA    TSBBITORII,^    ., 

^^OM,  PosTmionlTZZ^  ''^"'^^^t.  230 
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LENT,  465 

•  LESS  THAN, "  37«,  649 
■■  LETTER,"  MO 
LEVEL  CROBSINO,  M* 

LEX   SON  COalT  AD  lUPOtiSlBIUA.  Mi 
[Tx   PLUS  LAVDATUH  QVANDO  HATWN^  PHOBATVH.m 
•  LIABLE   TO    BE   SUED   FOR.'  573 
■•  UFE  OR  MEMBER,  JUUOMENT  OF,"  M5 
•UOHT   AND   UNJUST"    SCALES.  148 
••  LIKELY  TO   BE  "   CHARGEABLE.  518 
LIMITATIONS.   STATUTES  0J-, 
not  binding  on  tho  Cro»i.,  2»8 
,pply  to  loroignera.  851 
application  to  ambM8»dor».  238 
may  be  waived,  825 
strict  construotion  ol.  VM 

''°"*o'„,fSo„  ol  .pecia.  cla.,B  in«>rted  .or   b«>.«  o.  private 

■-"Tel™:  eflee.  of  genera.  Act  o^  ^^  ^^ 
cannot  interpret  a  general  enactment,  498 

•  LOCOMOTIVE,"  442 
"  LODGER."  107  n. 
LOGICAL  CONSEQUENCES, 
implied  unactmentB  as  to,  587 

■•  LOP,"  8» 

LORDS,  128 

"LUaGAOE,"  ,„..,, 

"  ordinary  "  and  "  personal,    5J1 

LUNATIC.     See  Mkn8  Bea,  157 


'  530 


'  MADE,"  48,  363,  514 

made  to  continue,  4J» 
'  MAGNATES  AND  NOBLEMEN,' 
■'  MAIMED  SOLDIERS,"  139 
"  MAKE  A  REVOLT  IN  A  SHIP,"  1B6 
"  MAKING  GOOD  ALL  DAMAGE,"  154 
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MAKDATORV  KNA.XMK.MS  cm 
"  MANOHN  AND  OTHl'u    u,,.. 

■«ARo,NAn.„„;::r"'"'""''«^""' 

MARKET  ACT 

"•xtTOdn  to  inirt,  nf  ,,.„.     1      I 

•■MARK,AaEu;;;:™ .: '"---^ 

MARRIED, 

"  "X""*  marriod,"  «i  i 
MARRIED  WOMAN 

^'ll^"l^:;;S•Mr"'■""'"""■••"•■•■t"...vA,.,  „o 

•MARRY"  '      ■ 

MASCIII.INE  OKN'DKH 

iMclild™  fp,„i„ ,  jii„ 

MASTER, 

""'"'"<>''"'•"«'<  of  .,.,vant    1-1 
"  MAY,"  .189,  30fl.  4(H),  407,  (103 
MEASURE 

-^:^r:;;^^:- :;:;-"■— -- 

"MEDICAL  ASSISTAXCk'   I,-, 
■' MEETINO,"  137  .■■ 

"MEETING  TOGETHER"?.. 
"MEMBERS."  115 

ME.MBERS  OF  PARLIAMENT 

MBXS  SEA,  137 
"  METALS,"  5,',4 

™"""ir  ""■"■"""■■  «< 

MISAPPREHENSION  OF  L4W  OR   P^r.^ 

MISCHIEF,  ^*   ""  '■•^tT  IN  STATUTES   am 

,.., f'rf\pnt  neudlfss 

MISDEMEANOURS 

^wh.tb^aohe,of»t«.„,.»a„,„„    „,„„^. 

45 
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MOmFICATION  OF  THE  LANOUAOK  O-  A  STATUTE.  171 

•iipply  "•  "niiiwionii,  *•>!,  «» 

"""JSt^"  in.lr«m.M  o.  g.rnin.,"  Ml.  MJ 
not  "  g'xxl'  "'  «"•<''•.    "" 

^^'Triubll.hin*.  .triply  «.n.ir».d.  474 
A.W  prowctlnx,  of  B.nk  of  England.  IW 

"  MONTH."  BB1 

MOTIVE  IK  CRIMINAL  CASES,  "4 
MULTIPLICITY  OF  WORDS,  512 
•  MULTIPLY  VOICES,"  341 
"  MUST,"  3»»,  407  »..  'I  ••»■ 

"  NAVIOATINQ."  »1» 
•  NAVIOAllON,  IMPROPER."  110 
"  NEAREST  JUSTICE."  1»3 
NEAREST  WAY.  584 
NECESSARY  INCIDENTS  OF  ENACTMENTS.  5.7 

''"™wf«''grS'bf  r«tu.e  n,u..  h.  .»«1^  «  ••  '"  P"«"'-  »' 
NEGATIVE  ACTS.  367 

NEW  STREET, 
paving,  3S4  n. 

NEW  THINGS,  _      ,„-    ... 

"xtenlion  of  .t-tute.  to,  188,  443 

NEW  TRIAL  IN  COUNTY  COURT,  477 

••  NEWSPAPER."  4«B 

"NEXT  APPOINTED.'    11 

"  NEXT  SESSIONS,"  314,  »1« 

.>  NO  ACTION  SHALL  BK  bROUOH';       240.  329 

"  NOBLE,"  030 

VOV      EST      INTICHPBETATIO.      SBD      DIVlfATIO,      « 
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"ONOMBRVAKCB 

NON-USAOK. 

"  NOT  LE88  THAN   • 
•w  i'">ny  .lay,,  jj„ 

NOTICK. 

"  "••»on»bl„  nolino,"  in 

NOWOR„ER„APrEU.",«,   3V. 
NOXIOITS  ORuo,  „„  ^„,^ 

"  NOXIOUS  TRADK.  •  M8 

■NULL  AND  \   no,"  340 

"  OATH,"  M7 
OBJECT  OP  ACT 

to  be  connidonxl,  13| 

OBLr;™  "*""•"'•""•"-"  ■""•"«'"».o„U.  ,3. 

prrouniption  airsin.t  l™        ■  l~"»r«,  684.     a„ 

f   "11  n^siiiNt  impairing,  337 

OBSERVANCE 

»feo„ditioni.in,p„,.,b3,.,^, 

OBSOLETE  STATtTTEs,  „;«„,•      ""' 
"OBSTRUCT."  lr,7.  449 

"OBSTRUCTION.  ANY  OTHER  "r,42 
"OCCASIONED  BV  THE  mm^^.-r 
"  OCCUPIED."  ,„7  Z  '  ""    '"^^^^'-'^  "'••■    ^" 

,:^--3..o«..o7..«7„....,,„.  • 

••0™..E  BUSINESS.  TRADE.  OK  .AN..ACTUK,..  .4. 


INDEX. 

OFFICEE,"  66 

OMISSION  , 

inchided  in  "  Oft  dnnc,     118 
supply  of.  in  KtBlict.',  :172,  407 
refi.HBl  to  wipply,  m  p.n»l  »tatuto»,  443 

Irr-S-L^.^!' i^^""-- ^y  o.i.ion  of  word,  in 
cBilior,  23.  524 
"  ON  ACCOUNT  OF,"  451 
"  ON  THE  MASTER'S  AW'EARANCK.  "  337 
"  ON  THE  TRUE  FAITH  OF  A  CHRISTIAN,  '  ■'iOS 
'■  ONCE  IN  SIX  MONTHS,"  5(11 
•■  OPEN  FOB  INSPECTION."  145 
"  OPENED.  KEPT  OR  USED  FOR  BETTING,"  553 
OPTIMA  EST  LEOUM  INTKnrHES  CONHVETUDO,  489 
"  OR  "  AND  "  AND,"  2».  386 
"ORDER,"  71 
"  ORDERED,"  4B6 
••  ORDINARY  LUGGAGE,"  521 
■■  OTHER  AGENT,"  540 
•'OTHER  ARTICLE  OB  THING,"  54i> 
"  OTHER  CATTLE."  555 
"  OTHER  CHARGES,"  641 
"  OTHER  CRAFT,"  540 
"  OTHER  MANNER,"  442 
"  OTHER  METALS,"  554 
"OTHER  PERSON,"  530 
•  OTHER  PRELATKS,"  554 
"  OTHER  PRODUCT,"  541 
"  OTHER  SPECIALITIES,"  80 
"  OTHER  WATERS,"  555 
..  OTHERS   H.VVING    ANY   SPIRITUAL   OR   ECCLESIASTICAL 

LIVING,"  653,  654 
..  OTHERS  HAVING    POWER   TO  TAlvE   INDICTMENTS,"  560 


INDKX. 
•  OTHERWISE,"  514  „ 

Prosumpti,,,,  again.,,,  .jlo 
■■our  OF  ENGLAND,"  -.3;, 
OVEUSIGHT 

■•OWN  PKOKlT,"332 
OWN  \VU0NU,  ■.U7 
"OVVNEIl,"  in 

"OVEHANOrEBMINEaCOCKTOF,... 
PAPIST,  CONVEKT,  11 

"  PAKISH,"  585 
PAUISH  OKKICEH 

supplying,  t.,„j;,  sou,  455 
"  PAHK,"  474 

PAKLIAMENT, 

cimrts  cannot  iiuesfi,,,,  :, 

everybody  bou   d  to     «!,       «"?l™"y.    246 

ro".i,  «5,  «(l 
clerk  of,  tiS2 
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done  by,  681 


"PAROCHIAL  RELIEF  OiJ  OTHER   ,M,S"-,. 

;rr!™^—0F.6„:::::^^- 

PARI   PERFORMANCE  OF  COVTH  VCT  ..! 

"  PART  THEREOF,"  3l„  ''  "''  ""^ 

PARTICULAR  EXPRESSIONS 
meaning  of  some,  556  • 

PARTNERSHIP,  93 

"PARTy,"i«,  226 
ol'argottblo,  61 

PARTjr  TO  HE  CHAROED,  ,71 
"  PASSING," 

of  the  Act,  09,  081 

upon  such  liighway,  m 
PAST  OFFENCIN      v     i> 
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PAYMHINT  OF  MONEY, 

enloroement  o£  statutory  duty  as  to,  656 

PENAL  LAWS, 

strict  construction  of,  426 

operation  of  non-usago  on,  680 

wlien  a  guilty  mind  essential  to  breaoh  of,  157 

not  applicable  wliere  act  excusable,  166 

implied  repeal  in,  299 

repeal  of,  pending  proceedings,  671 

PENAL  LIABILITY 

for  Mt  of  servant,  121,  168,  1 19 

PENAL  SUIT, 

limitation  of  time,  492 

PENALTY 

on  making  contract  makes  it  void,  347,  636 
joint  or  several,  320  .         .  .         l 

implied  repeal  of  statutp  when  penalty  altered  m  subsequent  one, 
302 
Sec  PBHAi  Laws. 

PENDING  SUITS.     V.  Dbpendino. 

effect  of  alteration  of  laws  on,  360,  672 

'■  PEOPLE,  KINGS,  PRINCES,  AND,"  632 

PERFORMANCE  .  ■     j    roi 

of  conditions  imposed  by  statutes,  when  excused  or  waived,  l.il 
of  prescriptions  as  to  public  duties,  when  directory,  t)08 

PERIODICAL  PERFORMANCE  OP  AN  ACT, 
enactments  as  to,  661 

PERMISSIVE  WORDS,  389  * 

"  PERSISTENT  CRUELTY,"  363 

"  PERSON,"  64,  98,  130,  322,  513,  628,  538 
"  all  persons,"  138 
"  every  person,"  136,  323,  324 
"  other  person,"  539 
"  person  or  persons,"  322 

may  include  any  body  corporate  or  umncorporate,  98  n,  Ois 
•' so  offending,"  466 
construed  in  two  senses  in  same  Act,  513 

"  PERSONAL  ESTATE,"  543 

"  PERSONAL  LUGGAGE,"  521 

"  PERUSE,"  669 

PETITION 

of  insolvent,  383 
presented,  383 
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■'PIRACY."  86,  108 
"  PLACE,"  5S2 

"place  of  abode,"  104  233 
.,  Ptaoe.  public,"  452 

..P^^P'pubUc  resort,"  529 

place  out  of  England-    '33  "« 'hereto, 

"  PLANT,"  641 
PLI.  AL, 

rOLXcT.P^C™"'"'^'^"""-"-^ 

poonr:3::;;r  -  >-  "■«-<■  ^..  -.t  be  „...,  .0 

"POOR  BATE,"  56,.. 

POPULAR  MEANING 

jctiven  to  words  nnt  v,-    ■ 

POSSESSION   19t'"'"°'^°"™^'='-»« 

Pfteni^'sf''""^-™-"  •«■•". 

posaession  or  ooutrol,"  338 
taking  from  the,  447 

POST  OFFICE 

"  °n  behalf  of  the,"  453 
POWER, 

shall  have,  389 
POWERS, 

■mpUcd,  575       """■"="  conferring,  47J 
PRACTICABLE  SPEED,  Iflo 
PRACTICE.     *■„  P„ocED„„l 
PREAMBLE,  89 
"PREFERRED,"  91 

"PREJUDICE  OP  THE  PURCHASER  "  4-,l 
PREROGATIVE,  ROYAL 

statutes  understood  not  to  affoot,  220 
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"  PRESENCE."  U 
-  PRESENT  AT  THE  MEETING."  137 

■  PRESENT  RIGHT  TO  RECEIVE."  339  ^ 
"  PRESENT  RIGHT  TO  SUE,"  339 

■  PRESERVED  " 

property,  18 

PRESUMPTIONS 

against  intention  to  alter  the  law  beyond  the  wpecific  object  of  the 
snactincnt.  132 

or  to  permit  evasion.  184,  319 

or  to  permit  abuse  of  powers  conferred,  203 

or  to  oust  old  jurifldictions,  211 

or  to  create  new.  217 

or  to  afTect  the  Crown,  220 

or  to  exceed  jurindiotton  of  Parliament,  230 

»»i'  to  violate  international  law,  237 

or  to  bet  inconsiwtont,  252 

or  to  override  goneral  principleM,  132,  138 

against  intention  that  proviKions  shall  be  inconvenient,  309 

or  unroaHonable,  301) 

■>r  unjiiHt,  325 

or  abHurd,  331 

or  shall  permit  the  impairing  of  obligations,  337 

or  taking  advantage  of  one's  own  wrong.  337 

or  shall  be  retro8])ective,  337 

or  shall  encroach  on  rights,  4fil 

that  language  in  used  in  the  same  senHR  when  the  same  subject  is 
dealt  with,  50,  512 

that  change  of  language  indicates  change  of  intention,  59 

that  legiFilation  is  directed  against  defects  discovered  about  tho 
time  of  the  enactment,  39 
PRICE. 

"  fair  price,"  115 
PRISON, 

in  prison  undergoing  imprisonment,  496 

PRIVATE  ACTS, 

construction  of,  til.  208,  485 

not  permiHsiblo  to  look  at  what  took  place  before  committee,  46 

re|M'al  of  one  by  another,  298 

giving  powers,  48? 

PRIVATE  REMEDIES,  1150 

PHIVATOliVM  CONVENTIO  JURI  PUBLICO  NON  DEROOAT, 

;29 

PRIVILEGES. 

AetH  conferring,  h"w  construed.  474 

express  grant  of.  by  statute,  impliedly  grant,  also  what  is  neceasary 

to  their  enjoyiiient,  578 
and  may  import;  implied  obligations,  584 
and  may  impliedly  give  rights  to  otlurs,  588 


DEROaAT, 


INDEX. 

''K(JtEDLKK 

""'"T  of  ,,,|o,  „,^.,"j''  <"'n»ln,„(  .,,ri,,,|j.,  47,, 
■■raocKKD.Najj,.S,,„,-„,„„ 

Bndoavoiiring  to,  JJ.-, 
■i'HorH'CT.'T.j, 

l-KOHlUITlo.v 

J'HOJULUATIO.V 

""  '"■•"'  "f.  neo'wary  t, 
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u|«-nili'.M  .,f  ,1 


*""tuti.,  fisi 


J'HOI'ERTV,"  II.) 

whoin-rantcil  1,'v  „,,,,,„ 


_•  I'UOPERTV  UEUOVEBED  "  1„ 
I'MOPBIETOK. 

"gent  of  the,  473 

PKOSi'CUTION  1.VST1TL.TED  „  „ 
PROTECTION  ' 

•■-:5;::;o:::r"— - 

fRovim. 

repugnancy,  2M  '  '""'  """"8  °l«"«e  or  exception    a,  „,    , 
un,>eoe»««ry,',.(Ie,,i  „f   2M    .,,,  '         ""^"'''^ 

PL'HLIC  ACTS,  883  '        ' 

"PUBLIC  BL-1LD1NG,"«2 
"  P[:W.1C  COMl-ANY,"  1)0 
PUBLIC  l)i;iY 

.■emedios  f,.,-'b,-,.acl,  of,  650 
perfoimanee  of,  (ios 
PUBLIC  GRIBVANCE,  051 

••  PUBLIC  PLACB,"  452,  521 
PUBLIC  POLICY 

'"'°""'""" '■"«"-■'""  bu  observed  by,  eannotb  "     . 

y,  (uniiut  be  waived,  fi29 
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PUBLIC  PURPOSES, 

privftte  BtstutM  giving  pow^i-a  to  public  bodies  for,  4S5 

PUBLIC  REFRESHMENT,  S30 

PUBLIC  REMEDIES,  650 

"  PUBLIC  RESORT,  PLACES  OF,"  629 

PUNCTUATION  OF  STATUTE,  «7,  88 

PUNISHMENT, 

how  far  ohaiige  of,  nmealtt  earlior  law,  300 
See  PuBUC  AND  Frivatz  Rbhsdom,  600 

"  PURCHASER,"  90,  451 

■'  PURSUANCE  OF,  IN,"  378 

QUASDO  ALIQUID  PROHIBETVR.  PROHIBETVB  KT  OMNj 
PER  QUOD  DEVENITOR  AD  ILLVD,   186 

"  QUAY,  ANY,"  462 

QUI  FAOIT  PER  ALIVM  FAUIT  PER  SE,  121 

QUORUM,  269,  618 

RAILWAY.    See  CojttAKiia. 
•RAILWAY    FOB    PASSAGE   OF    WAGGONS,    ENGINES,    AN 

OTHER  CARRIAGES,"  582 
"  RAILWAY,  OBSTRUCTING,"  449 

BANK, 

words  of,  in  deeoending  order,  563 

RATES, 

enaotments  imposing,  are  not  retrospeotive,  333 

and  do  not  apply  to  the  Crown,  223 

as  to  water,  87  n. 

READING  WORDS  INTO  STATUTES,  21,  372 

REAL  ESTATE  ABROAD 

not  subject  to  banki-uptoy  laws,  243 

REASON, 

"  reason  to  believe,"  50 

statutes  contrary  to,  422 
REASONABLE  CONSTRUCTION,  309 
■  REASONABLE  NOTICE,"  15 
"  REASONABLE  TIME,  WITHIN  A," 

refuHal  to  read  these  words  into  an  Act,  24 

RECITAL, 

erroneous,  effect  of,  506 

referred  to  as  evidence  of  a  fact,  507  ». 


IWDEX. 
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"RECORD.  COURT  OF"  s«« 
RECORD  OF  STATUTES  65 
"  RECOVER  •' 
priuoipsi,  4B2 

"  RECOVERED  " 
judgment,  »i 
property,  20 

"RECTORIES."  270 

■•REFRESHMENT."  530 

"REFUSING  TO  QUIT,"  173 
REGULATIONS 

p-^%orfcsr",r":r'^*'-' 

'  REMAINDERMAN  "  n   "™''  """*  ""'  ™""^"<'<'  vritl^  contract,  944 
REMEDIAL 

"•^tit:'ext;i?rt'rv°i'nT,fe^'°  '"  "»"  'hing».  128 

dKInrentmBsninKBive;,, „'•"*""»"*•  '2< 
REMEDIES,  PUBLIC   4Nd;"";:::,^  -"'^"  ■«"-  "  --di-i.  516 

governed  by  the  lex/^2M^^^^-  '»" 
REMUNERATION 

^  ™^™pUed  Iro.  ,t.tut„ry  re<,„i„„ent  „I  service,  572.  .73 
"  REPAIRS  " 

organSsiy.^j""'"''-  ''«'>"■•«.  ol™ni„g,  stsUonery,  and 
REPEAL. 

effect  of.  670 

by  implication.  283 

■nipUed.  in  penal  statutes,  299 
REPEALED  ACTS 

REPUGNANCY.  25r        '™°"-'°""'"'''  "'-h  i.  to  prevail,  253 
■'  REQUIRED."  (il2 
"  RESIDE,"  194 

"  ceased  to  reside,"  234 
"  RESIDENCE."  103.  104 
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"  RESIDENT  OCCUPIER,"  BIT 

RESTRICTION 

nf  wordM  to  Ihp  fitticnK  i»f  the  mattrr,  85 

at  tho  oporatinn  of  an  Art  to  its  scope  anri  a|»i-iHi^  obirot,  I2U 

"  RETARD,"  157 

RETROSPECTIVE  OPERATION,  .14»,  350  n.  .  , 

of  piittctiiieiitu  itiipoMiiiK  i-atcH  m  bui-deiiH  not  authoriHCU  witliui 

rxprtsH  worflH,  33:1 
illegal  contract  not   made  valid  by  I'epeal  of  Act  making  it  fl 
unlrHH  the  repealing  Act  iw  retroHpootive,  tt76 

"RETURN," 

"  lifter  they  returned,"  375 

"  returning  to  work,"  464 

"  procure  the  return,"  4,').^> 
P.EVENL'E  ACTS.     iSrr  Customs  Acts. 
REVIVAL  OF  STATUTE,  B7« 
•  REVOLT  IN  A  SHIP,"  15(1 

RRiHTS, 

HtatutcM  enci'imchiiig  or,  Htrictly  cuu»trued,  4ftl,  533 
iinjierativo  character  of  -egnlatioiw  annexed  to  statutory  grants 

privileges,  5118 
statutes  conferring,  how  far  they  affect  foreigners,  *47 

"RIGHTS,"  115.  533 

'  RIGHTS  "  AND  "  INTERESTS,"  512  n. 
■'RIVER,  '  521 

"  ROADS  AND  STREETS,"  520 
LULLS  OF  PARLIAMENT,"  65,  68 
"  HOOT,"  .Ml 

ROTATION, 

"  port  or  |>orts,  in  any  rotation,"  335 

UOYAL  ASSENT,  tJ82 

■  ROYALTIES,  MANORS  AND  OTHER,"  654 

RUBRICS, 

im|>erative  chari^ctor  of,  493 

RULES, 

powers  to  make,  construed  strictly,  476 
when  enforceable  by  penalty  to  be  construed  strictly,  481 
made  under  a  statute  to  be  construed  and  obeyed  as  if  part 
Htatut<s  83,  258  «. 

■  RUNNING  AWAY,"  .->!) 


■  SAFE  CUSTODY,"  434 

'  SALARY  OR  INCO.ME,"  531,  534 


>()|oot,  1211 

loriHCii  without 
making  it  so, 


utory  grant" 

t47 


ly,  481 
d  a»  if 


part  ' 


INDBX. 

■'.SALR,   R.\POSKDpoH.-4,„ 

SALE  (JK  liooos, 

AcfH  rp(tnla||„g,'  im 
SAr.MON,  nil  „. 
"SAME  t'ArsR.M,,, 
"SAME  OPFE.Vt'E."  140 

"8ATISFACTORV  EVIDENCE  "139 
SAVAOE8.  •     "" 

inrindjotion  uvvr,  2.ls 
SAVING  CLAUSE.  254 
SCHEDULE,  2S() 
■'  SCHOOLS," 

"tiler.  r»40  n. 
SfOPE  OF  ACT 

SEAr""""'"'"""''"'"'"  ""•'■"""' 

r<'qiiiren,(.|,t  „f,  (iu,i,  i,,,,  ,,,j 
•  SEAMAN."  140  „. 
"  SECOND  OFFENCE  "  -,0f, 

•SECURITV.  VALUABLE."  4.14   4SH  4-, 

■•SELSED,NFEE."«3.«4         ''*""•  ■""' 

"SELL,"  111.  124.431 

SELLER,  473 

■  SENT,"  448,  449 

"SEPARATE  BUILDINOS  "  5,4 
SERVANT, 

liability  of  ™,t«- f„,.  aet,  or    121 
SERVICE, 

absenting  from,  1 56 
•  SETTLEMENT,"  8(i 
SEVERANCE    OF    THE    S[hfa,.i. 
•MINERALS.  579  „      "'^■*'^'' 
SEX,  13t) 

"  SHALL,"  399,  407  n 

SHALL  BE  EMPOWERED  "  39 1 
"  ■''H-^'-L  UE  LAWFUL,"  393 
"SHALL  HAVE  KEEN  RE.SIDENT,"  70 
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,  ins 
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SHARES.    Sa  Broci  Am  BuMt. 

not  inisludsd  in  "  goods  and  mnrphnndiio,    riJO,  n»l 

"  SHEEP,"  887 

"SHIP,"  IIS,  44«,  454 

"  SHOOT,  CUT,  STAB,  OR  WOUND,"  B8« 

SHOP, 

"  in  or  about,*   111 

•  SHOULD  HAVE  HAD  "  NOTICE,  ib* 

SIGNATURE,   SIGNED,  181,  182.  473,  474 

"SINGLE  SITTING,"  6lri 

"  SINGLE  WOMAN,"  .  /  „„  i 

may  inolude  widow,  snd  mamod  woman  Uving  apart  Irom  I 
liuflband,  111 

iiiolud™  plural  in  rtatuton  after  1800,  556,  557 
"SLAUGHTER-HOUSE,     SHOP,      BUILDING,      MARKET.     I 

OTHER  PLACE,"  547 
SLAVE  TRADE  ABOLITION  ACT, 

application  to  British  «iibjiil«  abroad,  38,  23(1 

not  applicable  to  foreignfru  abroad,  240 

"  SOLDIER  IN  ACTUAL  MILITARY  SERVICE,"  112 

"  SOLDIERS.  SICK  AND  MAIMED."  386 

SOVEREIGN,  .      ,,        „,^ 

foreign,  not  affected  by  criminal  law,  238 

SPECIAL  AND  GENERAL  ACTS,  84,  285 

SPECIFIC  WORDS 

preceded  by  general,  637 

"  SPIRITS,"  96  n. 

"  STAB,  CUT.  OR  WOUND,"  430 

STAMP  ACTS, 

ootiBtruetion  of,  464 

evasion  of,  when  justified,  202 

"  STANDING,"  541 
STATE.     See  Crown. 
STATUTES  OF  LIMITATION 

held  not  to  bind  the  Crown,  22r. 

STATUTORY  POWERS, 

land  acquired  under,  how  to  be  used,  .'18 1 

"  STEP  IN  PROCEEDINGS,"  40 

"  STOCK," 

applied  to  "  shares,"  464 


IVDBt. 


STOCK  JOBBING.  440 
"  8THBAM,"  Ml 

••STBEBT."i5o.aoa 

••"RBBT,   LANE,  ORp,acp..,» 
••STREBT0RR0AD,.3,, 
STRICT  CONSTRUUTIOV   i.- 

SUBJECT-MATTER  P '"•'•  !««„.  „ 

suBxr'"""'^'""'"^"-— '-».- 
••sJ^;r™r""'""'"""-""'>^- 
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334 


;s.mciE.T'z:;s:- 

SirPFICIENTLY  SIGNED  474 
"  SUIT,"  ' 

•ny.  476 
"  SUM  ADJUDOED."  310 
SUNDAY, 

"o.  a  day  ,orL,  eSr.lr  °™«"»'-  ".la.'inf.o.  ,:,„ 
WPERPLTOirs  ENACTMENTS  ,„„ 
■SUPPRESSION"  "^S.-«U 


IVDKX. 


■•  TAKE  OB  UErtTBDV."  a;(3 

■•T\KK.  OK   KlI.U'Mr. 

■.TAKK8  OR   UKMANDS  ANY  MONEY."  «» 

•■  TAKING." 

Irmn  till*  immmm*""*!"".  4*7 
TAkIn".  ADVANTAOE  OK  ONKH  OWN  WBONO. 
oon»triiotiim  aKniii"!.  3J" 

TAUTOLOOY  .   .       r,« 

nut  unciiminoii  in  i-tatulon.  .ilJ 

TAX. 

'  kc\M  inii"win((.  2tM»,  4rt3 
Aot*»  alH>lit*litnB.  tlf>4 
••  TAXED  CABT."  10') 
••T,^XES  AND  ASSESSMENTS."  449  n. 
TECHNIOAl,  WOBDS.  2. 114,  B9 
'^'^•'S»L.n..i.hi„Eor.,r.vAc.,.=» 

"  TEI-KCIBAI'II  " 

include"  ti'l.'iilinno,  12» 

TEMPORARY  ACT.  028 
•■  TENANT  IN  TAIL,  EVERY,"  291 
■  TENEMENT."  544 

•TENEMENTS  AND  HEREDITAMENTS."  544.  545 
TEKBITOBIAL  JURISDICTION 

■THEN  AND  THERE. "  429 

■•  THINK  KIT."  403 

"THINK  JU8T  TO  ORDER  A  NEW  TRIAL,    477 

THREAT.  646 
TIME. 

dirt-ctory  proviaiona  as  tii,  BOS 
o(  lhi>  application.  314 
■IITLE  OF  STATUTE.  85 

T()LL,  TOLLS,  87  n.  ,  „ 

avuiding  turnpike,  -.hen  no  evasion  of  Act,  199 
exemption  of  Crown  from.  ,iil 
duty  impUed  from  po.er  to  exact  K.ll,  58o 
waiver  of  power  to  demand  maximum,  ll.li 
in  Railway  Acts,  87  n. 
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I-AiWirBEH    OR 


ISUUC 
"  TOPPINO,"  w 
"TOTAL  1NCOMB.-451 
TRADE  UNION, 

••  TRA^l'  '"'  "^  '"'  *'•""•  ■"  ■*■•-■  «' 
TRADBR,"  71,  U3 

"  TRADESMAN.     ABTIKIrk-u      ..... 

OTHER  i:eRSON?^Sh  **"«KMAN. 
TRAMWAYS,  m  n.  (a) 

"TRANSFER,  airr.  delivery,  ob-m. 

TRANSPORTATION  ABOLISHED   ,37' 

"TRAVELLER,"  107  n. 

TREATY 

"  tr'^s'^aT.':::''  '"  °""""^"*  "■""•""-■  ^-- » 

IMEji'ASS,"  412,  482,  «I8 
"TRIAL  BY  JURY."  130 

TROOPS 

of  foreign  „.,(„„  „„,  ^  ^^ 

"TRUE  FAITH  OF  A  CHRISTIAN  "  J, 
TRUSTEE  FOB  THE  SALE."  473 
"TURN  CATTLE  LOOSE,"  SSI 

"TWO  OR  MORE"  JUDGES,  4115 

"UNDER,"  OR  "BY  VIRTUE  OP" 

•  ««„,..,  «„at  ao.»  done,  are  ,"„,.„ted.  378 
UNJUST  WEIOHT,  US,  173 
"  UNLAWFUL  "  ACT,  I47 
"  UNLAWFUL  PUBPOSE,"  437 
"UNLAWFULLY  AND  AGAINST  THE  WILL  OF  "  10« 

UNLAWFULLY  AND  WILFULLY,"  .eo 

UNBEASON^IBLENESS, 
presumption  against,  309 

UNTIL  COMPLETED,  382 
I.S. 

40 
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••  USE  OF  WORKHOUSE,  FOR,"  88 

••  USED,"  „.  „„ 
as  s  dwelling,  «» 
in  navigation,  in 

••  USES," 

a  gun,  452 

"  USUALLY  SOLD,"  443 

„T  HES  MAOIS  VALEAT^^V-^^l  PEHEAT. 

words  to  bo  construed,  384  r-FFECT 

..UTTERLY  FRUSTRATE,  VOID,  AND   OF  NONE  EFFECT 
339 


"  VAGABOND,"  86 

VALID  CONVEYANCE,  139 

ItiuABLE  SECURITY.  ANY  CHATTEL  OB,"  458,  459 

"VALUE,  CLEAR  YEARLY,"  63 

"VALUE  OF  THE  SHIP."  475 

VARIATION  OF  INTERPRETATION,  515 
of  language,  620 

VERBA  p'j^-^^^gEHTEM.  486 
"VESSEL  USED  IN  NAVIGATION."  U7 
.•  VEST,"  150 

^=^is?S>- -^^.>:raroid'l.^i^«ee.  349 

VOCATION, 

unlawful,  511 


VOID, 


-^^=^^^^^^^—     ™"^''"" 


•VOID,"  52,  59,  146,  ISO,  343-348,  523 


SE  EFFECT," 


458,  450 


TVB     COHTBA 


lect,  349 


■old  by  ?'-tute,  64ci 


•'VOI.UNTABY,"a37 

VOTE,  433  •    ■'"' 


WAIVER 

W.V.E..0    ,3K0..    .0    .EO    ...«.,„,,    ^^^^.. 
WATEBRATE,87„. 

WEWHTS  AND  MEASURES 

"ght  and  unjust,"  Ug 
"  WHARF,  ANY,"  482 
"  WHATSOEVER,"  14,) 
"  WHEN,"  507 

■•WHENEVER  REQUIRED,",., 

giveu  to  words,  10!) 
"1  penal  statutes,  448 
WIDOW 

included  in  enpre^ion  • 
"  WILFUL  ACT,"  147 

"WILFUL  DEFAULT,"  37   178 
•■WILFULLY,"  146,  147,  160.  186 

••  WITHIN  A  MONTH,"  608  '^^«RIAGES."  387 

•WITHIN    BRITISH  JURISDICTION  "  2'., 

™n  the  limits  of  the  St,:: 
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540 


"  single  woman,"  112 


11 


i 
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"  WrraOOT  A  KEEPEK."  80,  621 

"WITHOUT  ISSUE"  ... 

";iSl  in  two  »nB08  in  B.n«  m",  515 
"WITHOUT  LAWFUL  EXCUSE,"  448 
"WOODEN  STRUCTURE,"  100 

'""T^  undo^toud  according  to  the  .ubiect.nu.tter,  84 
wh^usodinpopular^nse   88 

-r.Tii=^a"'*- 

rK»trued  ?n  r/wVufand  righ.iui  «.n=a,  500 

tautologous,  612  ^  Moertained,  613 

SS=:'oC:e.ord.514^18 

:sSd:&eui„d627 

oTnerio,  following  speoiBo,  ail 
Ifrank  in  de«endin8  order,  ..5.1 

Mme  particular,  66(1 
"  WORKHOUSE,"  88 
"  WOUND,"  430,  530 
"n"wSre%n>ent,4T0 

^^*£'/a,'anda,uarteroCa,667 


YOUNG  OF  SALMON,  16*  »• 


jr,  84 


LOSDOU  iSB  BECCIES. 


